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CASES  DETERMINED 

BTTHE 

SUPEEUE  COURT  OF  NEV7  BRUNSWICK 

IN 

EASTER  TERM,  XXX  VIU  VICTORIA. 


GREGORY  V.  McQUADE.  1W»- 


County    Court — R^Uvin — Sheriff^s  Jury  under  Writ  de  prop,  prch. — 
■Proper  nurnher^-^AppeaL 

In  Teplmn  in  the  Co«ntj  Court,  setcn  te  the  proper  ftwnber  of  JuiTiiiflii  nndtf  a  Writ 

dt  proprUtate  proband/'^ 
A  Cottn^  C(  art  Judtfe  improperij  set  aside  an  inqnUtioii  on  the  ground  of  the  Jarr 

being  aeren,  instead  of  iiTe,  without  determining  other  gronndaof  objection,  whiw 

were  raiaed  on  appeal :  this  judgment  was  rererMd  withoat  the  uoort  oonsidering  the 

other  grounds. 

Thi8  was  an  appeal  from  the  Saint^John  County  Court  The 
action  was  replevin  to  recover  a  piece  of  ship  timber,  which  had 
been  sold  by  plaintiff  to  defendant,  but  the  plaintiff  alleged  there 
was  a  verbal  agreement  by  which  he  was  to  take  it  back.  This 
was,  however,  denied  by  the  defendant.  The  defendant  put  in  a 
claim  of  property  in  the  timber,  and  a  writ  de  prop.  prob.  was 
issued.  The  sheriff  summoned  a  jury  of  seven,  who  found  the 
property  in  the  plaintiff.  The  defendant  afterwards  moved  before 
the  judge  of  the  County  Court  to  set  aside  the  inquisition  on 
several  grounds,  one  of  them  being  that  the  sheriff  was  in  error 
in  summoning  seven  jurors,  and  that  the  case  should  have  been* 
heard  by  five  under  the  County  Courts  Act.  One  of  the  other 
grounds  taken  in  the  Court  below  was  that  the  sheriff  failed  to 
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CASES  IN  THE  SUPREME  COURT. 

_  direct  the  jury  as  to  the  operation  of  the  Statute  of  Frauds  with 
reference  to  the  passing  of  property  in  the  timber.  The  County 
Court  Judge  set  aside  the  inquisition  on  the  one  ground,  that  the 
number  of  jurors  should  have  been  five,  and  not  seven,  leaving 
the  other  points  undetermined. 

Feb.  18.     BurtiSf  for  the  appellant. 

«S.  R.  Thomson,  Q.  (7.,  for  the  respondent,  admitted  that,  in  his 
opinion,  seven  was  the  proper  number  of  jurors,  although  the  con- 
struction given  to  the  Act  by  the  learned  Judge  was  the  more 
convenient,  it  being  absurd  that  seven  should  sic  before  the  sheriff, 
and  only  five  before  the  Court  He  contended,  however,  that  he 
had  a  right  to  sustain  the  judgment  on  other  grounds,  as  it  was 
this,  and  not  the  reasons  given  for  it,  which  was  appealed  from. 
The  property  having  once  passed  to  th«  defendant,  nothing  short 
of  a  delivery,  or  written  agreement,  or  payment,  would  be  suiH- 
cient  to  revest  it  in  the  plaintiff;  and  the  sheriff  should  have  so 
directed  the  jury. 

Bur  lis,  in  reply. 

Cur.  Adv.  VuU. 

Tiie  judgment  of  the  Court  was  now  delivered  by 
Weldon,  J.  We  think  the  trial  of  the  inquisition  under  the 
writ  de  proy.  ptvbanda  should  have  been  by  a  jury  of  seven.  The 
Jury  Act  18  Vic,  c.  24,  sec.  11,  declares  that  "The  petit  jury  for 
the  trial  of  all  civil  causes,  inqiiisifions,  and  issues,  and  also  infor- 
mations on  the  exchequer  side  of  the  Court,  shall  consist  of  seven 
jurors ;"  and  we  find  nothing  in  the  County  Courts  Act,  SO  Vic, 
c  10,  to  warrant  the  trial  of  an  inquisition  in  an  action  of  replevin 
in  the  County  Court  by  a  lesser  number.  The  pleadings  and  pro- 
ceedings in  actions  of  replevin  in  the  County  Courts  are  not  regu- 
lated by  the  practice  of  those  Courts,  but  are  expressly  excepted 
from  it — see  sections  15,  17,  and  18 ;  and  the  Act  31  Vic,  c  13, 
sec.  13,  expressly  declares  that  the  County  Courts  "  may  com- 
mence, hold  pleas,  and  proceed  in  replevin  suits,  according  to  the 
jcourse  and  practice  of  the  Supreme  Court."  It  is  contended, 
however,  that  as  the  jury  for  the  trial  of  causes  in  the  County 
Courts  is  to  consist  of  five  jurors,  that  was  the  proper  number  for 
the  trial  of  this  inquisition.     But  we  think  it  is  not  so.     The  SOth 
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Corporation — Stock — PersottS  subscribing  for — Liability  to  assessfnents — 

^^Suhscrtber"  and  ^^StocJeholcUr^ — Necessitif  of  numbering  shares 

— AssessmeKts^ Necessity  for  their  being  equal — Sale  of 

stock  for  non-payment  of  calls — liUra  vires. 

The  plaintiff  eompuiy  wif  about  being  orgudied,  and  detaidant  waa  aakid  to  take 
■loek  in  it,  and  aiibaoribed  hii  name  to  a  paper  prepaied  for  tbat  paipoee,  agreiing 
to  take  ten  iharea. 

Held*  (per  Rhqhib.  C.  J.,  and  Auai,  J.,  Wku>ov»  J.,  di98entUnte\  that  tUa  waa  an 
oflfar  made  bj  the  oompany  on  the  one  dde,  and  aoeepted  1^  the  defendant  on  the 
other,  and  that  a  eomplete  oontraet  waa  fermed,  iriiioh  made  him  liable  aa  a  atook- 
holder to aaaeanieBta.  HeUU  a]ao»  that  it  was  not  neoewnr  that  eertaini' 
dealgaated  1^  nunbera  ahoold  be  aadlgned  to  deftndant,  to  make  him  liable. 
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EASTEE  TERM,  XXXTIII  VICT. 

section  of  the  County  Coarts  Act  directs  that  the  sheriff  shall  ^^"^ 
summon  twelve  men  to  serve  as  petit  jurors  at  each  term  of  the  Ouo  bt 
said  Courts,  for  the  trial  of  causes  therein ;  and  the  Slst  >ection 
declares  that  '^five  jurors  shall  be  sworn  and  empannelled  for  the 
trial  of  each  cause.*'  The  jury  for  the  trial  of  an  inquisition  on  a 
writ  de  prop,  prob,  is  not  a  jury  summoned  under  the  30th  section 
of  the  Act  for  the  trial  of  a  cause  in  the  Counry  Court,  in  terra  ; 
but  is  summoned  under  the  provisions  of  the  I  Rev.  Stat,,  c.  126, 
section  12,  not  for  the  "  trial  of  a  cause,"  but  merely  to  determine 
the  right  to  the  possession  of  the  property  replevied.  It  is  only 
on  the  *' trial  of  a  cause"  in  the  County  Court  in  term,  that  a 
jury  of  five  is  to  be  empannelled  under  the  Slst  section. 

The  want  of  any  special  provision  in  the  County  Courts  Act, 
for  the  number  of  jurors  on  an  inquisition,  is  probably  a  casus 
omissus;  but  that  will  not  justify  us  in  departing  from  the  express 
directions  of  the  Jury  Act,  because  of  the  incongruity  of  trying  a 
collateral  issue  in  a  suit  with  one  number  of  jurors,  and  the  final 
issue  in  the  suit  with  a  lesser  number. 

In  this  view  of  the  matter,  it  is  unnecessary  to  consider  the 
question  raised  about  the  right  to  property,  as  that  will  properly 
come  up  on  the  trial  of  the  cause. 

The  judgment  of  the  County  Court  setting  aside  the  inquisition 
must  therefore  be  reversed  with  costs,  and  the  case  remitted  to  the 
County  Court  in  order  that  the  action  may  be  proceeded  with. 

-Appeal  dUowed  with  costs. 
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1876.         Shares  mny  also  be  seised  and  sold  under  exeoaUon,  thoogh  do  Btook  certifloates  may 

—      hare  been  issued. 

£  «&  N.  A.     xhe  Act  of  Incorporation  of  the  plaintiff  company  (27  Vio ,  o  48),  authorised  the 

Railway  Co.       directors  to  make  such  equal  assessments,  from  time  to  time,  on  hU  the  shares  as  thej 

ff  might  deem  necessary  and  expedient    The  directors  in  making  the  firsi  assessment 

Mnf  ^n        -  cxprcBsly  excluded  9250,000  of  stock  subscribed  in  the  United  Stetes  :— Held,  1st, 

AiouKon.  ^^^  ^j,  ^^  ^^^  ^Q  ^,,^  assessment,  and  was  therefore  bad     2nd,  That  the  Act 

80  Vic .  c  12,  which  authorised  the  directors  to  restrict  the  assessment  to  one  half  the 

sabflcribed  stock   would  not  justify  the  assessment  altogether  excluding  any  portion 

of  the  stock,  but  at  most  allowed  them  to  maU  an  eaual  assessment  on  all  the  stock 

tr>  that  ex  ent.     8ril,  That  this  defect  was  not  cured  by  Uie  Act  82  Vio.,  c.  51,  and 

the  first  assessment  was  therefore  illegaL     Nine  other  assessments  were  made  on 

defendant's  stock,  none  of  which  being  paid,  a  notice  was  given  under  the  Act  82 

Vic.,  c  54,  which  inc-uded  all  the  assessments,  and  a  sale  was  made,   atter  which 

defendant  was  sued  for  the  residue  of  the  calls.    Held,  ( per  Riiohii,  G.  J. ,  and  ALLsar, 

J  ,  Weld  iif.  J.,  dustntonte),  t  tat  the  hoi  of  the  first  assessment  Mng  unequal  did 

not  ritiae  the  sale,  and  defendant  was  liable  for  the  deficiency  rem  lining  on  the  nine 

assessments,  after  deducting  amount  rsaliaed  fh>m  the  sale  of  his  shares,  with  interest 

and  expenses. 

This  was  au  action  of  debt  to  recover  a  balance  alleged  to  be 
due  from  the  defendant  as  a  subscriber  for  stock  in  the  European 
and  North  American  Railway  Company,  tried  before  Weldon,  J., 
at  the  St.  John  Circuit  in  August  1873.  The  declaration  alleged, 
that  on  the  1st  July  1865,  the  plaintiffs  being  a  company  incor- 
porated under  the  Act  of  Assembly  of  the  Province,  intituled  "An 
Act  to  incorporate  the  European  and  North  American  Railway 
Company  for  extension  from  Saint  John  westward;'*  and  the 
defendant  afterwards,  to-wit,  on  the  Ist  July  1865,  was,  and  from 
thence  hitherto  hath  been,  and  still  is  a  subscriber  for  ten  shares 
of  stock,  of  $50  each,  of  the  capital  stock  of  the  company  ;  that  on 
the  16th  July  1867,  the  President  and  Directors  of  the  company 
made  an  equal  assessment  of  nine  jter  centum  upon  all  the  stock 
subscribed  for  in  the  company,  including  that  subscribed  for  by 
the  defendant,  and  directed  the  same  to  be  paid  to  the  Treasurer 
of  the  company  on  or  before  the  17th  August  then  next,  and  that 
the  Treasurer  did,  on  the  day  such  assessment  was  made,  give 
notice  thereof  to  the  defendant,  to-wit,  at  the  City  of  St.  John, 
pursuant  to  the  Act  of  Assembly  in  such  case  made  and  provided. 
It  then  alleged  nine  other  assessments  on  the  subscribers  for  stocky 
between  the  above  date  and  the  29th  October  1868,  and  notice 
thereof  to  the  defendant,  as  above.  That  afterwards,  on  the  29th 
July  1869,  a  notice  was  given  to  the  President  of  the  company, 
specifying  the  amount  of  each  assessment,  and  that  the  several 
assessments  together  made  the  whole  amount  of  the  capital  stock 
subscribed,  and  requiring  payment  thereof  to  be  made  to  the 
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^Treasurer  of  the  company;  which  notice  was  afterwards  duly  ^8<^ 
published  for  two  calendar  months  in  a  newspaper  published  in  E.  &  N.  A. 
the  City  of  St.  John,  called  "  The  Daily  Morning  News,"  which  R^watCo. 
period  had  long  since  elapsed ;  whereby  the  defendant  became  ^mL»^ 
liable  to  pay  to  the  plaintiffs  the  said  several  calls ;  but  having 
neglected  to  do  so  for  the  space  of  thirty  days  after  due  notice 
was  given  by  the  Treasurer  of  the  company  of  all  such  calls,  as 
was  provided  by  the  bye-laws  of  the  company,  the  directors  of  the 
company  therefore  ordered  the  Treasurer  to  sell  the  defendant's 
shares  at  public  auction  to  the  highest  bidder  ;  that  the  Treasurer, 
in  pursuance  of  such  order,  did  afterwards,  to  wit,  on  the  10th 
May  1872,  after  giving  such  notice  as  was  provided",  sell  the 
defendant's  shares  at  public  auction  to  one  S.  F.  Matthews,  he 
being  the  highest  bidder,  for  the  sum  of  $182.50,  and  paid  the 
same  to  the  said  Treasurer,  who  transferred  the  said  shares  to  the 
said  S.  F.  Matthews,  the  said  sum  of  money  being  less  than  the 
amount  of  the  assessment  due,  with  interest  and  costs  of  sale, 
leaving  still  due  a  large  sum  of  money,  to-wit,  the  sum  of  $450 ; 
whereupon  the  defendant  became  liable  to  pay,  and  ought  to  have 
paid  to  the  plaintiffs  the  last  mentioned  sum  of  money — part  of 
the  sum  above  demanded.  Breach,  that,  though  often  requested, 
the  defendant  had  not  paid  the  said  sum  of  $450,  or  any  part 
thereof,  whereby  an  action  had  accrued  to  the  plaintiff,  &c.  Plea, 
nil  debit. 

The  Act  under  which  the  plaintiffs  were  incorporated,  (27  Vic, 
c.  4S),  declares  in  section  1,  that  Lauchlan  Donaldson,  and  a 
number  of  other  persons,  (naming  them),  their  associates,  succes- 
^Bors  and  assigns,  should  be  a  body  corporate,  by  the  name  of 
"The  European  and  North  American  Railway  Company  for  exten- 
sion from  St.  John  westward/'  and  should  have  all  the  general 
powers,  &c.,  incident  to  a  corporation ;  and  that  so  soon  as  the 
sum  of  $50,000  of  the  capital  stock  should  be  actually  paid  in  to 
the  Treasurer  of  the  company,  they  were  authorized  to  locate  and 
construct  a  railroad  from  the  City  of  St.  John  westward,  to  the 
boundary  of  the  United  States  ;  and  they  were  invested  with  all 
the  powers  necessary  to  carry  into  effect  the  objects  of  the  Act. 
The  second  section  declared  that  the  capital  stock  of  the  corpora- 
tion should  consist  of  two  millions  of  dollars,   to  be  divided  into 
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forty  thousand  shares  of  fifty  dollars  each.  The  fifth  section 
authorized  the  President,  Directors  and  Company  (inf^r  alia) 
^Uo  make  such  equal  assessments  from  time  co  time  on  all  the 
shares  in  the  said  corporation  as  they  may  deem  necessary  and 
expedient  in  the  execution  and  progress  of  the  work,  and  to  direct 
the  same  to  be  paid  to  the  Treasurer  of  the  corporation ;  and  the 
Treasurer  shall  give  notice  of  all  such  assessments ;  and  in  case 
any  subscriber  or  stockholder  shall  neglect  to  pay  any  assessment 
on  his  share  or  shares,  for  the  space  of  thirty  days  after  such 
notice  is  given,  as  shall  be  prescribed  by  the  bye-laws  of  the  said  cor- 
poration, the  directors  may  order  the  Treasurer  to  sell  such  share 
or  shares  at  public  auction,  after  giving  such  notice  as  may  be  pre- 
scribed as  aforesaid,  to  the  highest  bidder,  and  the  same  should  be 
transferred  to  the  purchaser,  and  such  delinquent  subscriber  or 
stockholder  shall  be  accountable  to  the  corporation  for  the  balance 
if  his  share  or  shares  shall  sell  for  less  than  the  assessment  due 
thereon,  with  interest  and  cost  of  sale ;  and  shall  be  entitled  to 
the  overplus  if  his  share  or  shares  shall  sell  for  more  than  the 
assessment  due,  with  interest  and  cost  of  sale.'' 

A  meeting  to  organize  the  company  under  the  Act  of  incorpor- 
ation was  held  on  tae  30th  May  1864,  when  Directors  were 
chosen,  a  Secretary  and  Treasurer  appointed,  and  bye-laws  passed 
defining  the  duties  of  the  President  and  Secretary,  the  mode  of 
calling  special  meetings,  the  form  of  certificates  of  shares  and  the 
manner  in  which  they  were  to  be  signed,  &c.  A  committee  was 
also  appointed  to  obtain  subscribers  for  stock.  The  persons  who 
agreed  to  take  stock  in  the  company  subscribed  their  names  on  a 
sheet  of  paper,  called  "  The  Stock  Subscription  List,"  which  had 
the  following  heading  :-— 

"  The  European  and  North  American  Railway  Company  for 
extension  from  St.  John,  westward." 

"  We,  the  following  persons,  whose  names  are  subscribed  hereto, 
do  hereby  agree  to  take,  and  do  take,  the  number  of  shares  in  the 
capital  stock  of  the  afoiesaid  company  set  opposite  to  our  respec- 
tive names,  subject  to  the  aforesaid  Act  of  Assembly  incorpor- 
ating said  company,  and  the  aforesaid  bye-laws  of  the  said  company 
and  the  laws  of  this  Province." 

Shares,  $50  each. 
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Railway  Co. 

William  Parks, 

Merchant, 

150 

V. 

William  Wright, 

Merchant, 

80 

McikOD. 

John  Bobertson, 

Merchant, 

100 

J.  Sweeny, 

Bp.  of  St.  John, 

6 

Among  a  large  number  of  subscribers  in  this  list,  the  defendant's 
name  appeared  as  a  subscriber  for  ten  shares — his  name,  occupa- 
tion, and  the  number  of  shares,  all  being  in  his  own  handwriting. 

In  June  1867,  two  Acts  were  passed  relating  to  this  railway, 
the  30  Vic,  c,  6,  and  the  SO  Vic,  c  12 ;  by  the  first  of  which, 
the  Governor  in  Council  was  authorized  to  subscribe  for  stock  in 
the  company,  on  behalf  of  the  Province,  to  the  amount  of  $300,000, 
whenever  the  company  made  it  appear  that  stock  to  the  amount  of 
$500,000  had  been  actually  subscribed  and  taken  by  bonajide 
shareholders.  The  third  section  of  the  latter  Act  declared,  that 
notwithstanding  the  provisions  of  the  fifth  section  of  the  Act  incor- 
porating the  company,  "  the  directors  may  restrict  the  assessment 
or  calls  to  and  upon  one  half  of  the  capital  stock,  amounting  to 
two  hundred  and  fifty  thousand  dollars  bona  Jide  taken  and  sub- 
scribed, and  postpone  the  assessment  and  calls  upon  the  other  half 
to  a  later  period ;  or  call  the  same  in  at  longer  periods  and  in 
smaller  sums  than  for  the  other  half  of  the  capital  stock ;  only 
that  the  whole  of  the  said  capital  stock  must  be  paid  up  in  full  to 
the  Treasurer  of  the  Company  for  the  use  of  the  Company  before 
the  contract  for  constructing  the  said  road  is  completed,  and  the 
whole  amount  of  the  subsidy  from  the  Government  of  New 
Brunswick  is  paid  and  expended.'* 

On  the  16th  July  1867,  a  meeting  was  held,  at  which  it  was 
resolved  that  a  call  of  nine  per  cent,  on  the  capital  stock  of  the 
company,  (exclusive  of  the  $250,000  of  stock  subscribed  in  the 
United  States),  should  be  made,  to  be  paid  thirty  days  from  the 
publication  of  the  notice  thereof.  In  pursuance  of  this  lesolution, 
a  notice  dated  che  18th  July  1867,  signed  by  the  President  of  the 
company,  was  published  in  a  newspaper  in  St.  John,  stating  that 
a  first  call  of  nine  per  cent,  upon  the  subscribed  capital  stock  of  the 
company  had  been  made  by  order  of  the  Board  of  Directors,  and 
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E.  &  N.  A.  requiring  the  same  to  be  paid  into  the  Commercial  Bank  ia  St. 
EAjLWAxCa  JqJ^^^  within  thirty  days  from  that  date.  This  notice  was  con- 
^IiOmxd  tinned  until  the  24th  August.  On  the  25th  October  1867,  a  call 
of  eleven  per  cent,  was  made  and  ordered  to  be  paid  on  or  before 
the  25th  November.  Up  to  this  time,  no  bye-laws  had  been  passed 
prescribing  what  notice  was  to  ba  given  of  the  assessment  on  the 
shares,  as  directed  by  the  5th  section  of  the  Act  of  Incorporation ; 
l^ut  on  the  2nd  November  following,  a  bye-law  was  passed  at  a 
meeting  of  the  stockholders,  directing  that  at  least  twenty  days 
notice  of  all  calls  upon  the  stockholders,  made  upon  the  subscribed 
stock,  should  be  given  by  notice  thereof  published  for  at  least 
twenty  days  in  a  newspaper  published  in  St.  John.  Notice  of  thia 
call  was  published  in  a  newspaper  in  St.  John,  up  to  the  SSrd 
November.  All  the  other  assessments  were  proved  to  have  been, 
made,  as  stated  in  the  declaration,  and  notices  thereof  published 
in  the  newspapers.  In  April  1869,  the  Act  Si  Vic,  c.  54,  tq 
amend  the  Act  of  Incorporotion,  was  passed. 

This  Act  recites,  that,  "  Whereas  it  may  be  doubtful  whether 
the  subscribers  for  shares  in  the  capital  stock  of  The  European  and 
North  American  Railway  Company  for  extension  from  St.  John 
westward^  are  or  can  be  made  legally  liable  for  the  amount  of  the 
sum  or  sums  by  them  respectively  subscribed  as  shareholders  in 
the  said  capital  stock  of  the  said  company,  by  reason  of  the  said 
capital  stock  being  made  by  the  said  Act  to  incorporate  the  said 
company  to  consist  ot  $2,000,000,  to  be  divided  into  Ji/ly  (sic) 
t]iousand  shares  of  $50  each,  and  all  of  which  sum  of  $2,000,000 
may  not  have  been  subscribed ;  and  whereas  by  the  said  Act  of 
Incorporation  it  is  provided  ai  follows :  (setting  out  the  words 
of  the  first  section  of  the  Act  of  Incorporation,  that  so  soon  as 
$50,000  of  the  capital  stock  should  be  actually  paid  in  to  the 
Treasurer,  the  company  was  authorized  to  locate  and  construct 
a  railway  from  the  City  of  St.  John  to  the  boundary  of  the  United 
States)  ;  and  the  said  company  may  have  proceeded  to  locate,  con- 
struct and  finally  complete  the  said  railroad  without  the  sum  of 
^50,000  of  the  said  capital  stock  having  been  paid  in  to  the  Trea- 
surer of  the  said  company,  in  the  manner  prescribed  by  the  said 
Act  of  Incorporation,  although  the  said  sum  of  $50,000  was  then 
in  the  Treasury  of  the  said  company :  and  whereas  also  it  may  be 
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doubtful  whether  any  assessment  made  on  such  sabscribers  to  the 
capital  stock  of  the  said  company,  and  the  notices  of  the  same 
required  by  the  said  recited  Act  to  l>e  given,  are  regular  unless 
the  said  amount  of  $2,000,000  of  said  capital  stock  had  first  been 
fully  subscribed,  and  $50,000  thereof  paid  in  to  the  Treasurer  of 
said  company  in  the  manner  prescribed  by  the  said  Act ;  and  it 
may  also  be  doubtful  if  such  notices  of  assessment  or  calls  of  stock 
made  on  the  subscribers  to  said  capital  stock,  and  required  by  said 
recited  Act  to  be  given  to  the  subscribers  to  said  capital  stock, 
have  been  given  in  accordance  with  the  terms  of  said  recited  Act ; 
and  whereas  the  said  railroad  is  now  nearly  completed  ;*'  it  then 
enacts  as  follows  : — 

1.  ''That  the  sabscribers  to  said  capital  stock  shall  be  held 
liable  in  the  same  manner,  and  to  the  same  extent,  as  if  the  whole 
of  the  capital  stock  as  in  said  recited  Act  is  mentioned  had  been 
fully  subscribed,  and  as  if  the  said  fifty  thousand  dollars  of  said 
capital  stock  had  not  only  been  paid   in  to   the  Treasurer  of  said 
company,  but  had  been  so  paid  in  to  said  Treasurer  in  the  manner 
prescribed  by  said  recited  Act,  and  as  if  all  assessments  on  the 
shares  of  said  capital  stock  made,  and  notices  thereof  given,  were 
made  and  given  according  to  the  terms  of  said  recited  Act ;  and 
the  notices  of  assessments  on  the  shares  of  said  capital  stock  which 
have  been  given,  shall  be  held  as  having  been  regularly  and  law- 
fully given  in  full  accordance  with  the  requirements  of  said  Act 
of  incorporation  ;  and  the  respective  subscribers  to  the  said  shares 
in  the  capital  stock  aforesaid  shall   be  liable  to  the  assessments 
and  calls  for  payment  ot  said  capital  stock  made  or  to  be  made, 
in  the  same  manner  and  to  the  same  extent  as  if  the  whole  amount 
of  two  millions  of  dollars  of  said  capital  stock  had  been  subscribed 
for  and  taken  up,  and  the  fifty  thousand  dollars  of  said  capital 
stock  had  been  paid  in  to  the  Treasurer  of  said  company  in  the 
manner  and  at  the  time  required  by  said  recited  Act,  and  as  if  the 
notice  and  notices  of  the  calls  and  assessments  had  been  made  and 
given  as  required  by  said  recited  Act." 

Section  2  declares  that  all  steps  taken,  and  acts  done  or  ordered 

to  be  done,  by  the  company,  their  officers,  &c.,  in  the  exercise  of 

the  rights  and  powers  given  by  the  said  recited  Act ;  or  thereafter 

to  be  done,  or  ordered  to  be  done,  by  the  said  company,  their  offi- 
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cers,  &c.,  in  the  exercise  of  the  rights  and  powers  given  by  the 
said  Act,  shall,  in  all  particulars,  and  in  every  manner,  and  to  all 
intents  and  purposes,  be  as  legal  and  correct  as  if  the  said  $2,000,- 
000  of  the  capital  stock  had  been  actually  subscribed  for  and  taken 
up,  and  (he  $50,000  had  been  paid  in  to  the  Treasurer  of  the 
company  at  the  time,  and  in  the  manner  set  forth  in  the  Act  of 
incorporation. 

On  the  29th  July  1869,  the  following  notice,  signed  by  the 
President  of  the  company,  was  published  in  three  newspapers  in 
St.  John,  and  continued  up  to  the  10th  October  following  : — 

"  I  hereby  give  notice,  that  the  following  calls  for  payment  of 
the  capital  stock  subscribed  to  the  European  and  North  American* 
Railway  from  St.  John,  westward,  is  hereby  made,  viz :  a  call  of 
9  per  cent,  of  such  capital  stock;  a  further  call  of  11  percent., 
&c.,  (enumerating  the  several  calls)  ;  the  said  several  per  centages 
making  together  the  whole  amount  of  the  capital  stock  subscribed 
to  the  said  company.  Such  payment  to  be  made  to  T.  Barclay 
Robinson  the  Treasurer  of  the  said  Company. — ^Dated  29th 
July  1869." 

The  defendant  and  some  other  subscribers  for  stock  not  having 
paid  these  calls,  a  meeting  of  the  stockholders  was  called  on  the 
10th  April  1872,  for  the  purpose  of  passing  a  by-law  to  prescribe 
the  notice  to  be  given  of  the  sale  of  the  shares  of  delinqnent  sub- 
scribers or  stockholders  in  the  company  ;  and  a  by-law  was  passed 
directing  that  at  least  twenty  days  notice  of  the  time  and  place  of 
the  sale  of  such  shares  should  be  given,  by  publishing  the  same 
in  a  newspaper  published  in  St.  John ;  and  at  a  meeting  of  the 
directors  held  on  the  same  day,  it  was  ordered  that  the  Treasurer 
of  the  company  should  sell  at  public  auction  to  the  highest  bid- 
der, after  giving  the  notice  prescribed  by  the  by-law,  the  shares 
of  a  number  of  persons  named  (the  defendant  included)  who  had 
neglected  to  pay  the  assessments  on  their  several  shares  after  due 
notice  thereof  given,  and  that  such  shares  should  be  transferred 
to  the  purchasers  thereof,  and  that  proceedings  should  immediately 
thereafter  be  taken  against  the  delinquent  subscribers  for  the 
balance,  if  any,  of  such  assessments,  with  interest,  and  costs  of 
sale.  In  pursuance  of  this  resolution,  the  defendant's  stock  (ten 
shares)  was  sold  at  auction,  and  purchased  by  S.  F.  Matthews  for 
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$18,25  per  share,  and  a  transfer  thereof  was  made  to  him.     The        1^^^ 
defendant's  name  did  not  appear  in  the  hook  of  stockholders,  as     E,a^N.A. 
he  had  paid  nothing :  his  name  only  appeared  in  the  original  ^^^^^^  ^ 
stock  list.     None  of  the  shares  were  numbered  till  the  amount      moLiod. 
sabscribed  was  paid  up,  and  stock  certificates  issued.     After  the 
sale  to  Matthews,  a  certificate,  under  the  seal  of  the  company,  was 
issued  to  him  certifying  that  he  was  the  holder  of  ten  shares  in 
the  capital  stock  of  the  company,  numbered  from  9710  to  9719 
inclusive. 

At  the  trial  the  defendant's  counsel  moved  for  a  nonsuit  on  the 
following  grouuds  : — 1.  The  contract  made  between  the  subscri- 
bers and  company  was  never  carried  out.  2.  No  equal  assess- 
ment was  made  ;  the  first  assessment  not  being  equal  invalidated 
all  subsequent  ones.  3.  No  notice  of  thirty  days  was  proved  to 
have  been  given  to  defendant,  which  defect  the  Act  of  1869,  if 
valid,  did  not  cure.  4.  The  Act  of  1869  was  uUra  vires.  5.  No 
stock  was  assigned  to  defendant ;  nor  was  he  ever  a  stockholder, 
or  any  stock  pat  in  his  name,  or  allotted  to  him ;  no  record  of 
stock  was  kept  as  required  by  the  by-laws.  6.  No  evidence  of 
annual  meetings.  7.  No  evidence  of  proper  notices  to  stock- 
holders. 8.  No  evidence  of  directors'  meetings  being  called  in 
accordance  with  by-laws.  A  verdict  was  taken  by  consent  for 
$450,  subject  to  the  opinion  of  the  Court,  ''  to  be  moulded  as  they 
may  determine,  by  entering  a  verdict  for  the  defendant  or  a  non- 
suit upon  the  objections  above  stated." 

Duff,  Q.  C,  for  the  defendant,  in  the  following  Michaelmas 
term,  obtained  a  rule  nisi  for  a  nonsuit — failing  that,  a  new  trial 
— the  grounds  taken  for  a  new  trial  being:  1.  Misdirection. 
S.  Improper  reception  in  evidence  of  subscription  book  without 
previously  accounting  for  erasures  and  interlineations  in  it.  8.  Of 
evidence  of  publication  of  notices  without  producing  originals,  or 
shewing  that  original  notices  were  signed  by  the  proper  officers. 
4.  Of  evidence  of  entries  in  the  stock  book  of  the  company  after 
defendant  had  ceased  to  be  a  stockholder.  6.  Of  stock  certificate 
No.  147  of  ten  shares  from  9710  to  9719  inclusive,  there  being 
no  evidence  to  show  defendant  ever  owned  any  of  those  shares. 

Feb*  10  and  12.  A.  L.  Palmer ,  Q.  C„  shewed  cause.  It  was 
not  necessary  for   the  plaintififs  to  prove  all  the  allegations  in 
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1876. 

£.  &  N.  A, 
Railway  Co. 

9. 

McLeod, 


the  declaration^  provided  sufficient  is  proved  to  enable  them  to 
recover  ;  utile  per  inutile  non  vitiatur :  1  Chit.  PL  829.  Admitting 
that  equal  assessments  should  have  been  made,  all  were  so, 
except  the  first,  and  this  defect  would  only  cause  a  reduction  of 
the  verdict  by  nine  per  cent.  But  this  was  cured  by  what  took 
place  afterwards,  that  is,  by  the  passing  of  the  Act  SO  Vic,  c.  12, 
section  6,  and  the  Act  32  Vic,  c  54.  Again,  it  is  of  no  import- 
ance whether  the  contract  had  conditions  or  not ;  these  Acts  make 
defendant  liable  to  pay  the  calls  no  matter  on  what  conditioos  he 
subscribed.  Being  a  subscriber  to  the  capital  stock,  he  is  liable 
for  the  assessments,  whether  he  ever  actually  held  stock  or  not, 
though  in  reality,  while,  under  the  Companies'  Act  in  England, 
there  is  a  distinction  between  a  subscriber  and  a  stockholder,  I 
can  see  none  uuder  an  ordinary  Act  of  Incorporation.  The  4rth 
point  is  settled  by  the  case  of  the  plaintiffs  against  Thomas,^ 
There  is  nothing  in  the  other  objections  raised  on  the  motion  for 
nonsuit.  As  to  the  points  taken  for  new  trial,  there  were  no 
interlineations  except  that  some  names  on  the  list  of  subscribers 
before  the  defendant's  had  been  struck  out :  the  presumption  is^ 
that  this  was  done  before  the  defendant  signed.  2.  The  answer 
to  the  objection  to  putting  the  newspapers  containing  notices  in 
evidence,  is  two-fold ;  {a)  a  newspaper  is  original  evidence ; 
(b)  the  Act  of  1869  made  it  unnecessary  to  prove  any  notices.  The 
evidence  was  therefore  immaterial.  The  entries  in  the  stock  book 
were  offered  to  shew  how  defendant's  stock  had  been  disposed  of 
— ^to  shew  we  had  complied  with  the  Act,  which  we  had  a  right  to 
do.  The  defendant  did  not  subscribe  for  certain  designated  shares, 
but  for  so  many  (ten)  shares,  and  these  were  not  numbered  until 
sold  to  Matthews.  There  is,  therefore,  nothing  in  the  last  objection 
Duff,  Q.  C\,  and  iS,  R.  Thomson,  Q.  C.,  in  support  of  the 
rule.  It  is  alleged  in  the  declaration  that  the  defendant  was 
and  still  is  a  stockholder  in  the  company ;  that  the  President, 
Directors  and  Company  made  equal  assessments,  and  that  notices 
were  given,  &c.  All  these  averments  are  necesssary  and  mate- 
rial, going  to  the  very  groundwork  of  the  action*  In  the  first 
place,  was  defendant  a  stockholder  ?  The  case  of  fVolver-- 
hampton   N.   Water  fVorks    Company  v.  Hawkes/ord*  shews  that 
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there  may  be   a  great  distinction  between  a  Btockholder  and  a        ^^76, 
subscriber.      The  defendant's  mere   agreement  to  take  so  many     £.  &  N.  A. 
shares    could    not   make  him  a  stockholder^   because   the  stock  R^^^'^^^^Jo. 
lists  were  yet  to  be  made  up^  the  shares  allotted,  and  certificates      moLios. 
issued.     To  make  defendant  liable  to  the  assessments,  there  must 
be  something  more  done  than  his  mere  subscription  ;  there  must 
be  some  acting  on  the  part  of  the  company-— an  assent  and  allot- 
ment of  shaies  to  him.     To  test  the  matter,  suppose  an  execution 
issued  against  defendant,  could  any  stock  in  this  company  be  taken 
under  it  ?     His  name  appearing  nowhere  in  the  stock  book,  no 
seizure  could  be  made.      (Ritchib,  C.  J.,  referred  to  Newry  and 
EnniskilUn  Ry.  Co.  v.  Edmundsi  ;  Waterford  Ry,  Co.  r.  Pidcock.*) 
The  enacting  part  of  the  Act  of  1869  must  be  read  with  the  pre- 
amble,  and  so  reading  it,  it  does  not  rectify  the  invalidity  of  the 
assessments,  caused  either  by  reason  of  the  first  being  unequal,  or 
of  the  want  of  proper  notices,  these  defects  not  being  referred  to 
in  the  preamble 

The  counsel  -also  discussed  the  other  objections  raised  on  the 
motion  for  nonsuit  and  the  points  taken  for  a  new  trial. 

The  Court  took  time  to  consider,  and  in  Hilary  term,  1875, 
two  points  which  they  thought  had  not  been  sufficiently  noticed  in 
the  previous  argument,  were  re-argued,  namely,  Ist,  As  to  whether 
the  Act  allowed  such  an  unequal  assessment  as  was  made,  letting 
off  one  class  of  shareholders ;  and  Snd«  Whether  the  subsequent 
assessments  would  make  the  sale  good. 

A.  L.  Palmer  Q.  C,.  argued  for  the  plaintiffs ;  and 

Duff,  Q»  C.,  for  the  defendant. 

Cur.  Adv.  VuU. 

The  following  judgments  were  now  delivered  : — 

WsLDON,  J.  A  verdict  was  taken  in  this  case  by  consent  for 
^450,  subject  to  the  opinion  of  the  Court,  to  be  moulded  as  they 
may  determine,  by  entering  a  verdict  for  the  defendant  or  a  non- 
suit upon  the  following  objections : — 

1.  The  contract  made  between  the  subscribers  and  company 
was  never  carried  out. 

S.  No  equal  assessment  made — ^the  first  assessment  not  being 
equal  invalidated  all  subsequent  ones. 


110.  s  8  Szbh.  279. 


Digitized  by 


Google 


V. 


14  CASES  IN  THE  SUPREME  COURT. 

1^76.  3.  No  notice  of  thirty  days  was  proved  to  have  been  given  to 

E.  ft  N.  A.    defendant,  the  Act  of  1869  does  not  core  this,  if  valid. 
B41LWATC0.       4^  xhe  Act  of  1869  ultra  vires. 

5.  No  stock  assigned  to  the  defendant,  nor  was  he  ever  a  stock* 
holder  or  any  stock  put  in  his  name,  or  any  allotted  to  him  ;  no 
record  of  stock  kept  as  required  by  the  by-laws. 

6.  No  evidence  of  annual  meetings. 

7.  No  evidence  of  proper  notice  given  to  stockholders. 

8.  No  evidence  of  directors*  meetings  called  in  accordance  with 
by-laws. 

1st  point, — Contract  never  carried  out. 

The  contract  made  with  the  company  by  the  defendant  by  sign- 
ing the  sheet  sent  ont  was  inchoate  until  the  whole  stock  was 
taken,  and  $50,000  paid  into  the  hands  of  the  Treasurer  of  the  com- 
pany. It  was  when  the  stock  was  so  taken,  and  to  authorize  the 
company  to  act,  a  certain  sum  was  to  be  paid  in  according  to  the 
express  directions  of  the  Act.  The  road  could  not  be  located  until 
this  was  done.  In  the  Howbreach  Coal  Company  v.  Tea^leVy^  which 
was  an  action  for  calls,  MABTiN,B.,as  to  objection  that  no  liability 
attached  until  all  the  shares  had  been  subscribed  for,  says,  **  I  think 
it  is  one  which  requires  nothing  but  the  use  of  one*s  reason  to 
determine.  If  a  company  is  formed,  whose  capital  is  to  consist  of 
240  shares,  and  only  sixty-eight,  about  one-third  of  that  number,  is 
subscribed  for,  it  cannot  be  competent  for  the  promoters  to  insist 
on  all  those  persons  who  hold  this  limited  number  of  shares  pay- 
ing calls  upon  them ;  by  such  means  the  promoters  could  go  on 
exhausting  the  funds  of  those  unhappy  shareholders  up  to  the 
value  of  their  shares,  and  then  put  the  money  into  their  own 
pockets.  Taking  the  view  of  the  plaintiff's  counsel,  that,  in  order 
to  enable  the  promoters  to  make  calls,  it  would  be  sufficient  if  a 
reasonable  number  of  shares  had  been  subscribed  for,  to  wbich  I 
do  not  accede,  still  sixty-eight  out  of  two  hun'^red  and  forty  are 
not  a  sufficient  number  for  that  purpose.  That  is  my  view  of  this 
as  a  question  of  law.  If,  however,  it  is  to  be  viewed  as  a  ques- 
tion of  fact,  T  will  not,  under  the  power  reserved  to  us,  to  draw 
inference  that  that  is  a  sufficient  number."  The  other  Barons 
expressed  their  doubts  upon  this  question  respecting  the  number 
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of  shares  not  subscribed  for — the  case  haying  gone  off  on  other        ^^^- 

grounds  of  the  call  not  being  properly  made.     In  the  case  of    B,&N.  A. 

FUchford  V.  Z?/im/  the  Court  held  that  a  subscriber  who  had  ^^^^^^  ^ 

taken  shares^  and  paid  a  deposit,  was  not  liable  unless  he  knew 

and  assented  to  the  directors  carrying  on  the  undertaking  with  a 

less  capital  than  had  been  proposed.     And  in  the  Oalvanized  Iron 

Company  v.  IVesloby,*  Paeke,  B.,  in  delivering  the  judgment  of  the 

Court,  says,  "  But  if  this  view  of  the  construction  of  the  private 

Act  be  wrong,  and  it  extends  to  shareholders,  that  is,  subscribers^ 

or  persons  who  have  taken  shares  and  who  have  not  eiecuted  the 

deed,  we  still  are  of  opinion  that  the  defendant  is  not  liable.     His 

agreement  to  take  shares  in  a  concern  which  was  to  have  a  capital 

of  £500,000  is,  upon  the  authority  of  many  cases  (Piwh/ord  v. 

Davis  and  others)  a  conditional  contract,  t.  e.,  provided  that  ca(.i- 

tal  is  subscribed  for,  and,  unless  that  condition  is  performed  or 

waived,  the  defendant  is  not  a  shareholder  in  the  sense  of  a  person 

having  agreed  to  take  shares.     Then,  although  the  register  is 

prima  facie  evidence  that  the  defendant  was  a  shareholder,  the 

fact  of  the  agreement  to  take  shares  having  been  conditional  is 

proved  in  this  case,  and  also  the  non-compliance  with  that  condition, 

for  the  private  Act  shews  that  less  than  50,000  shares  were  taken. 

This,  I  think,  proves  he  was  not  bound  to  take  the  shares,  unless 

the  plaintiffs  proved  affirmatively  that  the  defendant  waived  the 

condition  and  agreed  to  take  shares  in  a  concern  with  less  capital 

than  £500,000,  which  was  certainly  not  done." 

In  Pitckford  v.  Davis,^  the  Lord  Chief  Baron  says  :  "  I  thought 
at  the  trial,  and  am  still  oi  the  same  opinion,  that  when  a  prospec- 
tus is  issued,  and  shares  collected  for  a  speculation  to  be  carried 
on  by  means  of  a  certain  capital  to  be  raised  in  a  certain  number 
of  shares,  a  subscriber  is  not  liable  in  the  first  instance,  unless  the 
terms  of  the  prospectus  in  that  respect  are  fulfilled." 

Parke  and  Aidbrson,  B.  B.,  say  the  authority  is  a  conditional 
one  depending  on  the  terms  of  the  prospectus  being  fulfilled. 

The  Act  of  Incorporation  is  the  prospectus,  and  the  defendant 
signing  for  a  number  of  shares  was  conditional  that  the  whole 
number  should  be  taken — ^he  did  not  act  waiving  this  condition. 


^  5  If.  &  W.  2«  >  Id  Jurist  892, 
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1^*^^-        or  assenting  to  the  works  being  carried  on  with  a  lesser  capital. 
E,  &  N.  A.        As  to  the  second  ground, — the  third  ground  may  be  considered 

MoLioD.  I  am  of  the  opinion  that  our  judgment  ought  to  be  for  the 

defendant  on  the  ground  that  the  declaration  is  not  sustained  by 
the  evidence  in  this  cause.  The  declaration  states  that  the  defen- 
dant on  the  5th  July  was  and  still  is  a  subscriber  or  stockholder 
in  the  said  company  of  ten  shares  of  stock,  of  fifty  dollars  each, 
in  the  capital  stock  of  the  said  company  or  body  corporate,  and 
that  the  President  and  Directors,  or  body  corporate,  did  after- 
wards on  the  16th  July  1867  meet  at  Sainc  John,  make  an  equal 
assessment  upon  all  the  stock  subscribed  in  the  said  company  or 
body  corporate  by  all  the  subscribers  or  stockholders  thereof,  in- 
cluding the  stock  of  the  defendant,  and  did  direct  the  same  to  be 
paid  to  the  Treasurer  of  the  said  company  or  body  corporate  on  or 
before  the  7th  day  of  August  then  next,  and  the  said  Treasurer 
did  afterwards  and  on  the  same  day  when  the  assessment  was  so 
made,  &c.,  give  notice  to  the  said  defendant  thereof  pursuant  to 
the  Act  of  Assembly  in  such  case  made  and  provided.  The  Act 
of  Assembly  incorporating  the  company  requires  the  company 
'^  to  make  such  equal  assessments  from  Uime  to  time  on  all  the 
shares  in  said  corporation  as  they  may  deem  necessary  and  expe- 
dient in  the  execution  and  progress  of  the  work,  and  direct  the 
same  to  be  paid  to  the  Treasurer  of  the  corporation,  and  the  Trea- 
surer shall  give  notice  of  all  such  assessments ;  and  in  case  any 
subscriber  or  stockholder  shall  negle^.t  to  pay  any  assessment  on 
Lis  share  or  shares  for  the  space  of  thirty  days  after  such  notice  is 
given  as  shall  be  prescribed  by  the  by-laws  of  the  said  corporation, 
the  directors  may  order  the  Treasurer  to  sell  such  share  or  shares 
at  public  auction,  after  giving  such  notice  as  may  be  prescribed  as 
aforesaid  to  the  highest  bidder,  and  the  same  shall  be  transferred 
to  the  purchaser ;  and  such  delinquent  subscriber  or  stockholder 
shall  be  accountable  to  the  corporation  for  the  balance,  if  his  share 
or  shares  shall  sell  for  less  than  the  assessment  due  thereon,  with 
interest  and  costs  of  sale,  and  shall  be  entitled  to  the  overplus  if 
his  share  or  shares  shall  sell  for  more  than  the  assessment  due, 
with  interest  and  costs  of  sale." 

There  had  been  subscriptions  for  shares  in  the  capital  stock  in 
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the  said  corporation  in  the  Province,  and  also  sabscriptions  for        ^^^ 
mty  shares,  and  shares  in  the  United  States,  by  twelve  persons  in     E.  &  N.  A. 
like  manner  as  the  plainti£F  had  subscribed  for  stock  under  simi-  ^^^^^^  ^• 
lar  heading.     On  the  16th  July  1867,  a  meeting  of  the  directors      noUoi. 
was  held,  and  a  first  call   was  ordered   ''  of  nine  per  cent,  upon 
the  capital  stock  of  the  said  company  (exclusive  of  the  $250,000 
of  stock  subscribed  in  the  United  States)  be  made,  the  ^ame  to  be 
paid  within  thirty  days  from  the  publication  of  the  notice,  and 
that  the  President  be  authorised  to  take   the  necessary  steps  to 
carry  out  thiM  resolution.'*     A  notice  was  published  in  the  '^Globe*' 
newspaper  of  the  I9th  July  1867}  as  follows  : — 

'*  Notice.  European  and  1(4'orth  American  Railway  Company 
for  extension  westward.*'  The  first  call  of  nine  per  centum  upon 
the  subscribed  capital  stock  of  the  above  company  has  been  made 
by  order  of  the  Board  of  Directors,  the  same  to  be  paid  into  the 
Commercial  Bank  in  this  City  within  days  of  the  date  of  this 
notice.— Dated  July  18,  1867. 

W.  PARKS,  Prendent. 

This  notice  wis  published  in  the  ^'Globe**  newspaper  until  the 
S4th  August,  but  there  was  no  evidence  of  the  defendant  having 
seen  it,  or  that  he  took  the  paper.  Other  meetings  of  the  direc- 
tors tdok  place  and  nine  other  calls  duly  made,  and  a  by-law 
made  on  the  2nd  of  November  1867,  directing  that  notice  should 
be  given  of  any  calls  made  in  some  newspaper  published  in  the 
City  of  St.  John.  Then  we  have  an  Act  declaring  equal  assess- 
ments shall  be  made,  the  declaration  stating  they  were  made^  and 
the  evidence  shews  the  directors  did  not  make  equal  assessments 
i^K>n  the  capital  stock  of  the  said  company  but  excluded  $250,000 
of  the  same,  being  that  subscribed  in  the  United  States,  from 
assessment ;  but  the  plaintifi  contend  all  this  is  cured  l^  82  Via, 
cop.  64 ;  and  that  80  Vic;,  c.  12>  sec.  S>  authorized  this  mode  of 
assessment  If  sueh  was  intended,  the  Legislature  have  i)mitted 
to  name  the  half  of  the  capital  stock  taken  in  the  United  States; 
The  section  of  this  Act  enacts>  ''  notwithstanding  the  provisions 
of  the  fifth  section  of  an  Act  passed  in  the  said  27th  year  of  Her 
Mqeety'a  tteigni  intituled  'An  Abt  to  incorporate  the  European  dhd 
M^lk  hmmeaA  Bailyhij  fef  eKtansmii  ftom  Stt  ildkn  westmnrd/ 
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^^^^*  the  directors  may  restrict  the  assessment  or  calls  to  and  upon  one 
E,  &  N.  A.  half  of  the  capital  stock  bonajide  taken  and  subscribed^  amounting 
Hailwat  Co.  ^  $250,000,  and  postpone  the  assessment  and  calls  upon  the  other 
McLeod.  ^^^  ^^  *  later  period."  The  Legislature  have  named  one  half  of 
the  capital  stock  bona  fide  taken  and  subscribed  to  be  excluded^ 
and  do  they  intend  that  shall  mean  the  $250,000  subscribed  in  the 
United  States  ?  There  are  no  words  in  the  Act  82  Vic,  c.  54, 
making  any  provision  to  alter  the  mode  of  making  equal  assess- 
ments as  required  by  the  5th  section  of  the  Act  incorporating  the 
company ;  nor  do  the  company,  in  giving  the  notice  required  by 
the  3rd  section  of  32  Vic,  c  54,  specify  what  the  Act  says  shall 
be  done  to  entitle  the  plaintiffs  to  recover  against  any  subscriber 
or  stockholder.  The  President  shall  give  notice,  which  notice 
shall  specify  '^  the  amount  of  ths  assessment,  that  is,  whether  the 
whole  or  what  part  of  the  subscribed  capital  stock."  Does  this 
not  necessarily  include  the  assessment  of  twenty-five  cents  upon 
each  share  made  in  June  1865  ?  It  obviously  was  the  intention  of 
the  Legislature  that  information  regarding  assessments  which  had 
been  made  by  the  company  should  be  given  if  any  part  of  the 
capital  stock  or  any  shares  had  been  exempted  from  assessment. 
But  no  such  notice  is  given.  The  notice  which  the  President  gives 
on  the  29th  July  1869  is  as  follows : — Notice,  I  hereby  give  public 
notice  that  the  following  calls  for  the  payment  of  the  capital  stock 
subscribed  to  the  European  and  North  American  Bail  way  from 
St.  John  westward  is  hereby  made,  viz.,  a  call  of  nine  per  cent,  of 
such  capital  *stock — a  further  call  of  eleven  per  cent. — a  further 
call  of  ten  per  cent. — a  further  call  of  ten  per  cent — a  further  call 
of  ten  per  cent — a  further  call  of  ten  per  cent. — a  further  call  of 
ten  per  cent. — a  further  call  of  ten  per  cent. — a  further  call  of  ten 
per  cent. — a  further  call  of  ten  per  cent. — the  said  several  per 
centages  making,  together,  the  whole  amount  of  the  said  capital 
stock  subscribed  to  the  said  company ;  such  payments  to  be  made 
to  T.  Barclay  Robinson  the  Treasurer  of  the  said  company. — 
Dated  29th  July  1869. 

W.  PARKS,  Prendent  o/E.  &  N.  A.  R,  Co. 

This,  instead  of  being  a  notice  of  the  calls  made  and  how  made^ 
is  rather  an  order  of  the  President  making  calls.     ''  The  following 
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calls  for  the  payment  of  the  capital  stock  subscribed  to  the  Euro-         1876. 
pean  and  North  American  Railway  from  St.  John  westward  is     E.  &  N.  A. 
herAy  made;**    not  that  the  company   had    made   calls.     What  Ram-^a^Co. 
authority  is  there  in  any  of  the  Acts  to  authorize  the  President  of      moLiod 
the  compi^ny  to  make  calls  ?     Is  this  a  compliance  with  the  Act 
32  Vic,  c.  54  ?     Certainly  not ;  and  as  Baron  Martin  observes 
in  the  ComwaU  Mining  Company  y.  BenneU,^  speaking  of  directors 
making  calls:  *^  I  think  that  the  persons  whom  the  Statute  empowers 
to  bind  others  by  their  acts  ought  to  be  held  tight  to  the  words  of 
the  Statute  and  be  compelled  to  follow  its  plain  directions.*' 

The  defendant  did  not  pay  any  calls.  A  meeting  of  the  stock- 
holders was  on  the  10th  April  1872  held,  at  which  a  resolution  or 
by-law  was  passed  as  to  the  mode  of  giving  notice  of  the  time  and 
place  of  sale  of  any  delinquent  subscribers'  or  stockholders'  shares, 
and  an  order  made  that  the  shares  of  some  eleven  or  twelve  persons 
as  subscribers  to  the  capital  stock  of  the  company  were  directed  to 
be  sold  at  public  auction — and  were  sold  as  paid-up  shares.  Ten 
shares  for  which  the  defendant  had  subscribed  were  among  the 
number.  None  of  the  shares  were  numbered.  No  shares  had 
been  assigned  to  the  plaintiff,  nor  any  allotment  made  until  the 
subscribers  to  stock  had  made  a  payment. 

As  to  the  Act  of  32  Vic,  c.  54,  which  the  plaintiflTs  contend 
recognized  and  confirmed  all  the  irregular  and  illegal  assessments 
and  notices  made  by  the  directors,  the  case  of  The  Stratford  and 
Moreion  Railway  Company  v.  Stratum y  reported  in  2  B.  &  Ad.  518, 
appears  to  bear  on  this  Act.  That  was  an  action  for  calls.  The 
company  was  incorporated  by  Statute  1  &  2  Geo.  4,  c.  60,  and  was 
amended  by  6  Geo.  4,  c.  148.  The  committee  of  the  company, 
assuming  to  act  under  the  authority  of  the  above  Statute,  had 
made  caUs  for  money  from  the  proprietorsj  viz.,  £10  payable  28th 
October,  £10  payable  28th  December,  £10  payable  28th  February, 
£10  on  the  28th  April,  and  £4  on  the  28th  June,  and  notice  of 
such  calls  given  in  a  newspaper.  At  the  time  these  calls  were 
made,  and  when  payable,  the  defendant  was  a  proprietor  of  forty 
shares,  and  he  attended  at  the  meeting  and  was  a  member  of  the 
committee,  and  joined  in  making  them  and  approved  of  them.  He 
also  paid  the  first  two  calls  on  his  forty  shares  at  the  times  they 

^dJariaiN.S.589. 
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respectively  became  due,  but  upon  the  subsequent  calls,  under  the 
first  Act  of  Parliament,  he  paid  only  so  much  mgney  as  made  up 
with  the  sums  previously  paid  the  full  amount  of  twenty  shares, 
contending  his  liability  was  limited  to  that  number  of  shares.  Oa 
the  17th  September  1822,  when  the  first  mentioned  calls  were 
made,  the  whole  sum  of  £33,500  had  not  been  subscribed  accord* 
ing  to  the  74th  section  of  the  first  mentioned  Act.  No  objection 
was  made  by  the  defendant  before  the  trial  of  the  case  to  the  mode 
in  which  the  calls  were  made,  or  the  authority  of  the  committee, 
under  the  Act  of  Parliament,  to  make  them.  The  material  parts 
of  the  Statute  above  referred  to  were  as  follows : — 

By  the  1  &  2  Geo.  4,  c.  63,  the  company  were  empowered  to  raise 
£33,500  for  the  purpose  of  the  Act,  and  an  additional  £7,000  if 
necessary,  and  from  time  to  time  to  make  calls  upon  the  proprietora 
for  the  expenses  of  the  undertaking  as  they  should  deem  necessary : 
the  call  not  to  exceed  £10  upon  each  share  which  any  person 
should  be  possessed  of;  and  all  calls  made  at  intervals  of  two 
months  from  each  other,  and  twenty-eight  days  notice  of  each  call 
to  be  published  in  a*newspaper.  It  was  further  enacted,  that  the 
whole  sum  of  £33,500  should  be  subscribed  before  the  Act  should 
be  put  in  force.  By  the  recital  in  the  subsequent  Act,  6  Geo.  4, 
it  appeared  that  the  sum  of  £33,500  had  not  been  subscribed;  that 
the  company  had  in  part  executed  the  work  ;  that  a  part  only  of 
the  subscription  had  been  received,  and  that  £7,851  remained  due 
from  sundry  subscribers,  and  it  was  necessary  to  raise  more  funds 
by  calls  on  the  proprietors.  Section  20  gave  the  power  of  making 
any  calls  for  the  completing  of  the  railway  ;  and  the  26th  clause 
enacted,  that  all  such  powers  and  authorities  given  by  the  first  Act, 
save  and  except  what  was  repealed  by  the  said  Act,  shall  be  and 
remain  vested  in  the  said  company,  notwithstanding  the  whole  of 
the  said  sum  of  £38,600  had  not  been  subscribed  as  required  by 
the  said  Act.  At  the  time  the  calls  were  made,  and  when  pay- 
able, the  defendant  attended  the  meeting  of  the  committee,  was  a 
proprietor  of  forty  shares,  and  as  a  member  of  such  committee, 
joined  in  making  them  ;  and  the  minutes  of  the  proceedings  were 
read  over  to  him  and  approved  by  him.  He  paid  the  two  first 
calls,  and  refused  to  pay  any  more.  It  was  contended  the  Act 
6  Geo.  4  recognized  what  had  been  done  by  the  preceding  Act, 
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the  making  of  calls,  for  they  were  referred  to  in  the  first  section,  IWrft* 
and  there  was  a  glear  intention  to  ratify  the  proceedings.  Lord  £.  &  N.  A« 
Ibxdbrden,  C.  J. —  '*I  think  these  calls  were  not  regular  accord-  EaiutatCo. 
^ng  to  the  Act.  By  that  Act  the  calls  are  made  at  interyals,  and  jioLbod 
the  committee  are  to  judge  from  time  to  time  of  the  necessity  of 
making  them.  Here  several  are  made  at  once  to  an  amount  which 
may  not  become  necessary  in  the  time  over  which  they  extend, 
and  if  so,  the  residue  must  be  lodged  at  a  banker*s  or  placed  else- 
where at  the  peril  of  the  proprietors.  I  think  it  was  not  the 
intention  of  the  Act  they  should  be  exposed  to  this  hazard.  But 
then  it  is  contended  that  the  subsequent  Act  recognizes  these  calls 
as  valid.  That  Statute  takes  notice  in  the  recital  that  the  whole 
sum  of  £33,500  mentioned  in  the  former  Act  has  not  been  raised, 
and  at  the  same  time  that  a  part  of  the  works  had  been  completed. 
So  far  it  ratifies  what  has  been  done.  It  then  states  a  certain  sum 
has  been  raised,  but  that  £7,851  remain  due  from  subscribers, 
who  are  defaulters  in  the  payment  of  the  respective  calls.  But  it 
does  not  appear  from  this  that  the  Legislature  was  informed  in 
what  manner  the  calls  had  been  made.  They  would  suppose  that 
what  had  been  done  was  done  rightly.  It  is  a  strained  construction 
to  infer  from  such  expressions  as  appear  in  the  recital  of  the 
Statute,  that  the  Legislature  sanctioned  what  it  does  not  appear 
they  even  knew.  The  argument  on  the  ground  of  estoppel  might 
have  applied  if  any  person  had  been  led  astray  by  the  conduct  of 
the  defendant;  but  he  is,  in  fact,  one  of  a  committee  who  have 
made  certain  calls  not  warranted  by  law,  and  in  part  so  paid  them. 
Whoever  has  paid  those  calls  might  have  known  he  was  not 
obliged  to  do  so ;  his  paying  them  was  his  own  fault,  and  no  per- 
son has  a  right  to  allege  that  he  was  misled  by  the  act  of  the 
defendant.''  Littlbdals,  J.,  and  Parks,  J.,  expressed  similar 
opinions.  Taunton,  J. — f'  It  is  admitted  that  the  calls,  if  judged 
of  by  the  first  Statute  only,  are  irregular ;  but  it  is  said  the  sub- 
sequent Act  sets  them  up  as  valid.  But  as  that  Act  contains  no 
clear,  direct  and  particular  ratification  of  the  calls,  which  in  fact 
were  made  fear  years  before,  I  think  it  cannot  have  the  efiect  of 
rendering  that  order  legal  which  was  illegal  at  the  time  it  was 
made.  It  is  also  clear  that  the  defendant  was  not  estopped.  It . 
was  not  competent  for  him  tp  dispense  with  a  Statute  under  which 


Digitized  by 


Google 


22 


CASES  IN  THE  SUPREME  COURT. 


1875. 


E.&N.A, 
Railway  Co. 

McLiOD. 


he  and  the  rest  of  the  committee  professed  to  act,  even  for  che 
purpose  of  rendering  himself  liable  to  be  sued.  The  calls  being 
contrary  to  law,  it  lies  in  his  mouth  to  take  that,  though  he  was  a 
party  to  their  being  made." 

The  Act  32  Vic,  c.  54,  no  doubt  legalizes  the  locating  of  the 
road  and  all  proceedings  of  the  company  in  the  same  manner  as 
the  Act  of  incorporation  prescribed  as  if  the  whole  sum  fixed  for 
the  capital  stock  had  been  subsbribed  or  taken ;  but  does  the  Statute 
go  farther  in  legalizing  assessments  which  may  have  been  made  in 
yiolation  of  the  Act  directing  how  and  in  what  manner  they 
should  be  made  if  the  whole  capital  stock  of  $S,000,000  had  first 
been  subscribed  and  $50,000  paid  to  the  Treasurer  of  the  corpor- 
ation, and  the  notices  of  the  same,  unless  the  capital  had  been 
fully  subscribed  and  the  sum  required  to  be  paid  in  to  the  Trea- 
surer of  the  company — and  because  it  may  be  doubtful  if  notices 
of  calls  of  stock  as  required  to  be  given  had  been  given  in 
accordance  with  the  Act.  The  Legislature  in  passing  this  Act 
only  legalized  legal  assessments  made,  for  when  assessments  and 
notices  are  spoken  of,  legal  assessments  and  notices  only  are  meant, 
as  Mr.  Justice  Taunton  observes  :  "  as  it  is  no  clear,  direct  and  par- 
ticular ratification  of  the  assessments  which  in  fact  were  made  years 
before,  it  cannot  have  the  e£fect  of  making  the  assessments  legal 
which  were  illegal  and  in  direct  violation  of  the  Act  incorporating 
the  company."  The  language  of  the  Act  clearly  points  out  legal 
assessments  on  the  whole  capital — upon  all  the  subscribers  thereto 
— ^not  to  assess  or  make  calls  upon  that  portion  of  the  capital  stock 
subscribed  by  the  people  of  this  Province,  and  the  stock  subscribed 
in  the  United  States  go  free.  If  the  Legislature  had  intended  to  do 
this,  they  certainly  would  have  used  language  clearly  indicating  they 
intended  to  do  so.  The  3rd  section  of  the  Act  seems  to  indicate 
that  the  notice  which  should  be  given  by  the  President  of  the 
company  to  entitle  them  to  recover  against  any  stockholder  or 
subscriber  '^  shall  specify  the  amount  of  assessment,  that  is, 
whether  the  whole  or  what  part  of  the  subscribed  capital  stock, 
and  shall  require  the  same  to  be  paid  to  the  Treasurer^  and  from 
and  after  the  expiration  of  two  months  publication  *  *  sue  for 
and  recover,  «  *  •  in  the  same  manner  as  if  the  calls  had 
been  regularly  made/'  &c.     This  language  does  not  in  my  opinion 
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alter  the  riglit  of  recovery  different  from  the  mode  and  manner 
prescribed  in  tlie  Act  of  incorporation ;  that  is,  if  the  calls  be  not 
paid  after  thirty  days  notice  the  shares  shall  be  sold,  the  shares  are 
forfeited  and  are  to  be  sold  for  the  benefit  of  the  stockholder,  and 
then  he  becomes  liable  for  the  balance  of  his  calls,  if  his  share  or 
shares  sell  for  less.     Then  the  question  arises,  can  a  shareholder's 
or  subscriber's  stock  be  forfeited  and  sold  unless  the  assessments 
«kie  regular  and  In  accordance  with  the  Act  incorporating  the  com* 
pany  and  giving  them  thf?  power  ?     This  power  of  forfeiting  shares 
must  and  can  only  be  exercised  by  the  party  claiming  it,  where 
everything  has  been  regular  and  in  accordance  with  the  Act  giving 
the  power ;  for  as  the  Lord  Chancellor,  in  Clark  v.  Hart,^  says : 
**  It  is  unnecessary  to  advert  to  principles  that  forfeitures  are  stric* 
tisnmi  juris  and  that  parties  who  seek  to  enforce  them  must  exactly 
pursue  all  that  is  necessary  in  order  to  enable  them  to  exercise 
this  strong  power."     The  first  assessment  or  call  of  stock  being 
contrary  to  law  and  in  direct  opposition  to  the  plain  directions  of 
the  Act  of  incorporation,  which  declares  equal  assessments  shall 
be  made  on  all  the  shares  in  the  said  corporation,  and  this  not 
having  been  done,  there  was  no  power  in  the  corporation  to  for- 
feit and  sell  the  stock  which  they  allege  the  defendant  had,  and 
without  such  sale,  and  a  legal  right  to  sell  it,  they  cannot  make 
the  defendant  liable  for  the  shares  which  he  subscribed  for,  and 
the  allegations  in  the  declaration  are  not  sustained.     But  it  was 
contended,  that  the  second  and  other  calls  wer^  equal,  and  if  any 
call  was  regular,  and  not  paid,  then  the  corporation  could  forfeit 
the  shares  for  those  calls.     But  did  the  directors  do  so  ?     They 
forfeited  the  shares  for  the  whole ;  and  the  question  is,  can  the 
Court  separate  the  valid  calls  from  the  invalid  calls,  and  declare 
the  resolution  of  the  directors  forfeiting  the  shares  only  applied  to 
the  assessments  lawfully  made  ?     I  am  of  opinion  we  cannot  do  so^ 
but  must  take  the  proportion  of  shares   as  made  upon  the  non- 
payment of  all  the  calls  in  whatever  way  made,  and  bring  this  call 
under  the  principle  upon  which  forfeitures  are  made — "  that  parties 
fcho  seek  to  enforce  them  must  exactly  pursue  all  that  is  necessary  to 
enable  them  to  exercise  this  strong  potcer" 

Fifth  objection.     As  to  the  obiection  that  the  defendant  was  not 
'  6  Jup.  H.  L.  447.  ^ 
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1875.  a  holder  of  stocky  being  a  subscriber  to  the  undertaking,  which 
£.  &N.A«  was  conditional  on  the  whole  of  the  stock  being  subscribed  for^ 
RiiLwxTCb.  jmj  jjQ  allotment  of  shares  to  him,  he  was  not  liable  to  calls. 
11^^^  From  the  Evidence,  the  defendant  did  no  more  than  signing  the 
sheets  sent  out  by  the  company  after  its  organization  in  June 
1864,  agreeing  to  take  and  do  take  ten  shares.  It  was  urged  the 
latter  words,  '^do  take/'  completed  the  transaction.  I  cannot  con- 
cur in  the  view  of  the  learned  counsel  for  the  plaintiffs  in  this,  the 
defendant  agreeing  to  take  Was  an  offer  on  his  part  to  do  so  ;  he 
could  not  appropriate  any  shares  to  himself.  The  act  of  the 
plaintiffs  must  be  such  as  to  assigil  stock  to  him — ^that  was  what  was 
to  be  done  by  them.  Nothing,  however,  appears  to  have  been  done^ 
nor  any  act  of  the  corporation  allotting  shares  to  the  defendant: 
In  7he  Huddenfidd  Canal  Company  v.  Burkley,^  the  Act  incorpor* 
ating  the  company,  84  Geo.  8,  c.  58,  "  the  shares  were  declared  to 
be  vested  in  the  subscribers,  their  executors  and  assigns,  and  shall 
have  votes  at  the  meetings  in  respect  of  shares."  See  Lord  Cairn's 
remarks  in  L.  B.  2  Ch.  Ap.  539. 

The  Thames  Thntiel  Company  v.  West  >  decided  that  by  the  2nd 
section  of  the  Act  5  Geo.  4,  c.  156,  the  subscribed  for  shares 
"were  thereby  vested  in  the  several  persons  so  subscribing." 
There  is  nothing  in  the  Act  of  incorporation  vesting  the  shares  sub- 
scribed for  in  the  person  so  subscribing. 

There  is  in  the  general  Act,  Revised  Statutes  Tit.  SI,  the  title  of 
which  is  "Of  Joint  Stock  Companies,  c.ll9.  Of  Corporations/' 
after  providing  for  the  powers,  the  2nd  section  which  provides  "  the 
shares  or  stock  of  every  stockholder  in  every  incorporated  joint 
stock  company  shall  be  personal  estate  and  liable  to  be  seized  and 
sold  al  such,  but  the  officer  executing  the  execution  shall  leave  a 
certified  copy  thereof  with  the  Qerk,  Secretary,  or  Cashier  of  the 
corporation,  who  sh&ll  give  the  Sheriff  a  certificate  of  the  number 
of  shares  held  by  such  execution  debtor,  and  the  shares  therein 
so  liable,  shall  be  deemed  seised  when  such  copy  is  left>  and  shall 
be  sold  within  thirty  days  thereafter,  and  on  producing  a  bill  of 
sale  from  the  Sheriff,  the  officer  of  the  corporation^  whose  duty  it 
is  to  register  a  transfer  of  shares^  shall  transfer  to  the  purchaser 
the  shares  so  sold,  which  shall  be  valid^  &e.  By  this  Act  it  is 
"TjttristMi  >6B.&C.842. 
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clear  some  record  must  be  kept  of  the  stock  owned  in  a  company.  ^^75. 
as  the  Secretary  of  the  company  could  not,  without  some  record  of  E.  A  N.  A, 
a  paity  having  shares,  give  a  certiKcate.  The  by-laws  of  the  cor-  "AawATCo. 
poration  clearly  recognize  there  being  a  record  of  or  for  stocK-  moLbod 
holders.  By  article  G  of  the  by-laws,  the  President  is  to  sign  all 
stock  certificates.  Article  8.  The  Secretary  is  to  sign  all  certifi- 
cates of  stock.  He  is  to  keep  a  record  of  the  stock  of  the  com- 
pany, and  the  form  given  for  the  certificate  shows  they  are  to  be 
given  before  any  money  is  paid,  as  it  provides  for  the  same  being 
subject  to  assessment  from  time  to  time  unril  fifty  dollars  per  share 
shall  have  been  fully  paid  up  Article  14.  The  company  shall 
have  a  common  seal,  and  the  seal  shall  be  affixed  to  all  certificates 
of  stock.  These  by-laws  show  that  all  parlies  having  stock  mu^t 
be  registered  in  some  book  of  the  company,  and  their  stock  cer- 
tificates are  to  be  sealed  with  the  seal  of  the  company.  Until 
stock  was  allotted  to  subscribers,  how  would  subscribers  know 
what  was  assigned  or  allowed  to  them  and  accepted  by  the  com- 
pany ?  It  18  the  shares  of  stock  in  the  company  which  are  liable 
to  calls  being  made  upon,  and  the  holders  of  those,  the  individuals 
topiy.  The  defendant  has  never  been  informed  of  any  shares 
allotted  to  him,  nor,  in  tact,  were  any  shares  allotted,  nor  any 
oflfered  to  him,  or  any  certificate  of  his  being  a  shareholde**  or  enti- 
tled to  a  share.  In  The  Irish  Peat  Comprmy  v.  Pklllijfs,^  certain 
principles  are  laid  down  by  the  Court  which  bear  upon  this  case. 
The  defendant's  name  had  been  placed  on  a  list  with  other  names, 
as  a  person  to  whom  shares  might  be  allotted,  and  he  was  informed 
what  had  been  so  done  ;  he  did  not  reject  or  repudiate.  Upon 
this  the  Board  of  Directors  allotted  the  defendant  fifty  shares  and 
communicated  the  fact  to  him  in  a  letter  of  allotment,  which  was 
duly  received  by  him.  A  few  days  after  the  receipt  of  this  letter, 
he  paid  the  deposit  of  £1  upon  the  number  of  shares  allotted  to 
Lim.  Several  calls  were  made,  and  which  he  paid.  Crompton,  J., 
delivered  the  judgment  of  the  Court.  After  stating  the  two  first 
objections,  and  deciding  against  the  defendant  on  them,  he  says : 
"The  third  objection  was  that  no  specific  shares  identified  by 
numbers  had  ever  been  appropriated  to  the  defendant  The 
register  merely  showed  an  entry  as  to  the  defendant's  shares  in 
"  '  7  Jariit  418. 
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^Q^'^-  this  form.  (His  Lordship  referred  to  it  as  set  out  in  the  special 
case).  Ve  thought  an  inspection  of  the  register  might  hare 
thrown  some  light  on  this  point ;  hut  we  find  in  this,  as  iu  many 
other  instances  in  the  book  of  registry,  that  a  certain  number  of 
shares  merely  are  entered  as  belonging  to  the  defendant  and  other 
individuals,  without  any  specific  numbered  shares  being  appropri- 
ated. The  fifty  shares  entered  as  belonging  to  the  defendant  are 
not  numbered  themselves,  nor  do  tUey  follow  or  precede  any 
numbered  shares,  and  it  is  impossible  by  any  implication  to  make 
out  tliat  any  specifically  numbered  shares  were  ever  appropriated 
to  the  defendant,  and  indeed  it  is  expressly  found  in  the  special 
case  that  no  particular  or  numbered  shares  were  ever  allotted  to 
to  him  or  ever  stood  in  his  name  on  the  register  of  shareholders, 
or  in  any  book  of  the  company.  In  the  absence  of  any  adjudged 
case,  it  might  have  admitted  of  considerable  argument  whether  the 
clause  providing  what  is  to  be  alleged  and  proved  in  an  action  for 
calls,  might  not  have  been  satisfied  by  proof  of  general  owner- 
ship of  shares  entered  in  the  ledger  in  the  name  of  the  alleged 
owner,  with  the  accompanying  statement  of  the  number  of  calls 
paid  up  on  such  shares.  The  clause  as  to  the  mode  of  declaring 
speaks  of  the  owners  of  shares  and  not  expressly  as  to  the  being 
a  shareholder  as  defined  by  the  earlier  sections^  and  the  word 
"  number,"  mentioned  m  that  clause,  clearly  refers  to  the  number 
of  shares  held,  and  not  to  the  specific  number  of  shares  ;  and  it 
may  be  difficult  to  see  why  the  entry  of  fifty  shares  in  the  defen- 
dant's name,  with  a  statement  of  the  number  of  paid-up  calls, 
would  not  be  sufficient  for  the  purpose  of  calls,  dividends,  or 
transfers;  and  it  might,  but  for  the  case  we  have  referred  to,  have 
been  a  question  how  far  this  part  of  the  regulations  might  not  be 
considered  as  directory  only,  as  well  as  the  requirement,  that  the 
party  should  sign  the  deed  in  some  of  the  cases  referred  to.  It 
must,  however,  be  remembered  that  the  signing  is  the  aci  of  the 
party,  whilst  the  creation  and  appropriation  of  the  specifically  num- 
bered shares  is  a  duty  expressly  thrown  on  the  company.  We 
find,  however,  that  in  the  case  of  the  Wolverhampton  IVatenvorks 
Company  v.  Uawksford,^  the  Court  of  Common  Pleas  have  really 
decided  the  question  before  us,  and  we  feel  bound  by  their  decision. 
>7  C.  B.  N,  S.  818  ;  6  Jurist  N.  S.  1104. 
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They  say,  *As  to  the  first  question,  the  facts  proved  must  be  taken  ^876 
to  be  that  the  company  had  assented  to  appropriate  one  hundred  E.  &N  A 
shares  to  the  defendant,  and  that  he  had  assented  to  take  them,  ^ii-^ayCo. 
but  no  shares  had  been  numbered,  and  no  specific  shares  had  been  mcLbod 
appropriated.  The  defendant's  name,  with  others,  had  been  put 
down  on  a  sheet  of  paper,  and  this  had  been  sealed  is  a  register 
of  shareholders,  but  we  have  already  expressed  it  w.is  not  a  regis- 
ter, not  having  any  of  the  essentials  required  under  the  Act,  and 
not  appearing  to  be  a  register.  Upon  these  facts  we  think  the 
defendant  is  not  liable  to  the  calls  made  after  January  1857.  He 
is  not  shown  to  be  the  holder  of  any  specific  share  within  the 
meaning  rf  section  27,  giving  the  action  for  calls,  for  the  sh.ircs  of 
the  company  were  not  created  within  the  meaning  of  that  section, 
but  were  in  process  of  formation  only.*  There  are  several  other 
passages  to  the  same  effect.  *  We  think  the  Statute  contemplated 
the  process  above  described  of  numbering  a  ul  appropriating,  and 
may  well  have  intended  that  an  inchoate  register  book,  hjnajide 
intended  to  be  valid,  might  be  taken  for  this  purpose  as  a  register 
de  facto,  although  not  properly  sealed.'  This  case  is  a  decision 
that  shares  are  not  created  so  as  to  make  the  alleged  owner  a 
stockholder  liable  to  calls  thereon,  until  the  shares  are  specifically 
numbered  and  appropriated  by  number.  We  feel  ourselves  bound 
by  this  decision  of  a  Court  of  co-ordinate  jurisdiction,  and  accord- 
ingly yield  to  this  objection,  and  our  judgment  is  therefore  for  the 
deftn  lant.'  "  This  case  was  appealed  from  and  went  to  the  Ex- 
chequer Chamber.  Baron  Channeil,  in  delivering  the  judgment 
of  the  Court,  said,  'The  Court  of  Queen's  Bench  gave  judgment 
for  the  defendant.  The  ground  on  which  they  proceeded  was 
that  this  case  wa**  concluded  by  that  of  the  Wolverhamji)ton  New 
WalervDorki  Compiny  v.  Hawks/ord,i  and  they  indicated  very  con- 
siderable doubt  of  the  propriety  of  that  decision.  Tn  that  doubt  we 
do  not  concur,  as  it  does  not  seem  to  us  that  the  decision  was  such 
as  supposed  by  the  Court  below.  What  was  decided  there  was, 
that  there  was  no  sealed  register  at  the  time  of  the  first  calls,  and 
that  unless  there  was,  the  defendant  was  not  then  a  shareholder 
liable  to  calls.  The  remark,  that  the  defendant  was  not  the  owner 
of  specific  shares,  is  only  in  furtherance  and  illustration  of  the 
^  7  G.  B.  N.  S.  495 ;  6  Jarist  N.  S.  632. 
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remark  that  there  was  no  sealed  register.  We  think  that  case  was 
rightly  dfccided,  but  that  it  was  no  authority,  as  supposed,  for  the 
decision  of  the  Court  below ;  and  some  of  us  concur  in  that  part 
of  the  doubt  there  indicated,  riz.,  whether  the  want  of  numbering 
the  shares  in  the  register  would,  of  itself,  be  a  bar  to  the  action^ 
But  it  is  not  necessary  to  decide  that  question.  There  is  another 
objection  taken  by  the  defendant,  on  which  we  think  him  entitled 
to  judgment.  The  declaration  and  the  replication  to  the  third 
plea  both  assert — the  former  in  part  by  implication,  the  latter  in 
words — that  the  defendant  was  a  shareholder  at  the  time  of  the 
calls,  and  indebted  by  virtue  of  the  deed  of  settlement.  We  think 
he  was  not.  The  cases  cited  are  inapplicable*  There  is  no 
Statute  laying  down  an  arbitrary  rule  to  govern  this  case.  The 
question  is  at  common  law,  and  we  are  of  opinion  he  is  not  liable 
as  alleged,  unless  he  had  executed  the  r*eed.  There  may  be  evi- 
dence he  had  agreed  with  the  promoters  to  become  a  shareholder 
and  to  execute  the  deed,  or  even  that  he  had  so  agreed  with  the 
plaintiffs,  but  that  is  not  the  case  in  the  declaration.  Nor  is  this 
a  mere  formal  objection.  Had  the  defendant  been  charged  on 
such  an  agreement,  the  question  would  be  wholly  different ;  the 
damage,  if  any,  different.  We  think  the  judgment  should  be 
affirmed." 

Many  other  cases  might  be  cited  affirming  the  doctrine  of  how 
a  stockholder  may  be  liable  for  calls,  but  not  until  the  stock  is 
allotted  to  him.  But  there  is  another  insuperable  objection  to  the 
plaintiffs  recovering  in  this  case.  The  declaration  after  alleging 
the  defendant  was  and  still  is  a  subscriber  or  stockholder  in  the 
said  company,  a  body  corporate,  and  the  company  deeming  it 
necessary  and  expedient,  in  the  execution  and  progress  of  the 
work  contemplated  by  the  said  Act,  &c.,  made  an  equal  assess- 
ment upon  all  the  stock  subscribed'  in  the  said  company :  the  evi* 
dence  is,  the  stock  subscribed  for  in  the  United  States,  $250,000, 
was  not  assessed.  This  stock  was  a  part  of  the  capital  stock  of 
the  company.  It  was  excluded  from  being  assessed,  and  there 
was  no  notice  given  of  this  fact,  and  it  is  no  way  covered  by  the 
Act  of  1869,  to  amend  the  corporation  Act,  and  is  fatal  to  the 
plaintiffs'  recovering  in  this  action  upon  this  state  of  pleadings. 

Were  the  plaintiffs  under  any  legal  or  binding  obligation  to  the 
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defendant  to  allot  liim  fifty  shares  in   the  company,  or  could  the        ^^76. 
defendant   have  sustained  an  action  against  them  to  compel  the     B.  &  N.  A. 
company  to  give   him    a   certificate    of  being   proprietor  of  fifty   ^^'•^^'Co. 
shares  with  which  he  could  go  into  the  market  and  sell  and  con- 
vey a  title  to  the  purchaser?     If  he  could  not,  then  there  is  no 
mutuality  and  no  binding  obligation.     The  plaintiffs  are  a  corpora- 
tion, and  as  such,  could  only  be  bound  by  their  common  seal. 

In  Cla^k  V.  Chajjlin,^  which  was  an  action  to  recover  back  the 
deposit  in  shares  in  a  joint  stock  company,  which  was  abandoned, 
it  was  held  he  could  not  recover  without  proof  of  the  letter  of 
allotment.  Rolfe,  B.,  in  giving  the  judgment  of  the  Court,  says  : 
"  The  objection  upon  which  we  reserved  our  opinion  was,  that  the 
plaintiff  did  not  give  in  evidence  the  letter  of  allotment,  which 
was  a  most  material  docu'nent  in  order  to  enable  him  to  recover 
back  the  deposit,  as  upon  a  consideration  which  had  failed,  because, 
unless  the  letter  of  allotment  was  produced,  it  was  impossible  to 
say  whether  the  consideration  had  or  had  not  failed.  It  was  sug- 
gested that  the  defect  was  remedied  by  reason  of  a  letter  written 
by  the  plaintiff  to  the  defendants  on  the  18th  Februiry  18il,  and 
their  reply  thereto  on  the  17th  of  the  same  month.  The  Lord 
Chief  Baron  thought  that  the  defendants'  answer  might  pos5>ibly 
be  sufficient  to  entitle  the  plaintiff  to  recover  as  being  some 
evidence  of  an  admission  by  the  defendants  ot  what  the  terms  of 
the  contract  were,  that  if  they  did  not  proceed  with  the  Act  of 
Parliament  in  that  session,  the  deposit  was  to  be  returned.  The 
Court  do  not  concur  in  that  view  of  the  case:  they  think  the  letter 
of  allotment  should  undoubtedly  have  been  produced,  or  if  it 
could  not  be  produced,  secondary  evidence  should  have  been 
given  of  its  contents,  in  order  to  see  what  the  terms  of  the  con- 
tract were,  and  how  the  plaintiff  brings  himself  into  a  position  to 
recover  back  this  money."  This  case  is  quoted  to  show  the  neces- 
sity in  an  action  at  law  to  recover  the  deposit  in  a  company  which 
had  been  abandoned,  that  an  allotment  of  shares  must  be  proved 
to  have  taken  place. 

In  PiUatCs  case,*  Lord  Cairns,  in  giving  judgment  whether 
Pillatt  was  liable  to  be  put  on  the  list  as  a  contributory  in  The 
Richmond  Hotel  Company,  Limited,  says:  "  Now  I  think  that  where 


>  1  Exoh.  26.  >L.  R.  2  CIl  63^ 
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1876.  an  individual  applies  for  shares  in  a  company,  there  being  no  obli- 
E,  &  N.  A.  gation  to  let  him  have  any,  there  must  be  a  response  by  the  com- 
RulwatCo.  pany,  otherwise  there  is  no  contract.  Bloxam^s  case  appears  to 
McLvo  have  turned  on  special  circumstances  creating  a  previous  obligation 
to  give  him  the  shares  if  he  applied  for  them.  I  cannot,  there- 
fore, consider  an  application  for  shares,  followed  by  registration 
not  communicated  to  Mr.  Pillatt,  to  constitute  a  complete  trans- 
action." This  case  shows  that  there  must  be  an  allotment  of 
shares  to  the  defendant,  and  notice  to  him  of  the  same.  The 
signing  of  the  paper  was  only  an  offer  on  his  part,  for,  in  the  sub- 
scription list  signed  by  him,  parties*  names  appearing  both  before 
and  after  his  were  struck  out  or  erased,  which  shows  something 
more  was  to  be  done,  and  the  right  of  the  directors  of  the  com- 
pany to  approve  or  disapprove  of  the  parties  oflfering  to  take  stock 
in  the  company.  Thnt  being  the  case,  has  any  allotment  been 
made  or  any  act  done  by  (he  company  to  make  it  a  binding  obli- 
gation on  the  company  to  assign  shares  to  the  defendant  ?  No 
notice  was  given  to  the  defendant  of  any  "shares  being  r.llotted  to 
him.  No  certificate  of  his  being  owner  of  any  shares  of  stock  in 
the  company  had  ever  been  made  out  or  registered  in  his  name. 
At  the  most,  it  can  only  be  said,  he  offered  to  take  stock  in  the 
company;  but  he  had  no  notice  that  his  offer  was  acceded  to  in  a 
manner  which  would  be  binding  on  the  co-npany  to  allot  him 
shares,  and  the  Secretary  of  the  company  states  no  shares  were 
ever  allotted  to  him,  and  the  only  communication  made  to  him  was 
a  call  for  an  assessment,  and  his  refusal. 

At  the  time  of  entering  into  this  contract  by  signing  for  stock 
the  engagement  was  all  on  one  side.  The  cases  of  Cooke  v. 
Oxley,^  Payne  v.  Cave*  and  KotuUdge  v.  Grant,*  establish  the  |  rin- 
ciple,  that  until  both  parties  are  agreed,  and  the  binding  mutual, 
there  is  no  valid  contract.  Three  things  are  required  to  establish 
a  complete  contract  to  take  shares  :  first,  application  foi  shares; 
secondly,  allotment;  thirdly,  that  the  allotment  should  be  com- 
municated to  and  acquiesced  in  by  the  shareholder.  See  also  87 
L.  J.,  Ch.  49 

A  party  applied  for  shares  in  a  company  :  shares  were  allotted 

»  8  T.  R.  668.  »  1  Bing.  660. 

»  8  T.  R  148. 
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to  bim,  and  a  letter  of  allotment  posted   to   his  address,  but  was        ^^76. 
never  received  by  him.     Held,  be  was  not  a  stockholder  :   British     E,  &  N,  A, 
and  Am.  Tel,  Company  v   CoUon:  RAawATCJa 

The  defendant  could  not  have  sustained  an  action  against  the      MoLiop. 
company  for  not  allotting  him  shares :    H^ilkinsoti  v.  The  Anglo* 
Cali/omia  Gold  Mining  Company* 

la  re  Sticings  Bank  Association  :  HibVs  case,'  was  also  referred  to. 

ALbEX,  J.,  after  stiting  the  pleadings  and  facts  in  the  case, 
continued:— The  first  question  is,  whether  the  defendant  was  a 
stockholder  in  the  company  ?  I  think  there  is  a  clear  distinction 
between  this  case  and  the  English  cases  that  have  been  referred  to. 
There  is  nothing  in  the  Act  incorporating  this  company,  or  in  any 
of  our  Acts  relating  to  corporations  generally,  defining  what  shall 
constitute  a  stockholder.  Both  the  Act  of  incorporation,  and  the 
Act  32  Vic,  c.  54,  speak  of  "subscribers"  for  stock,  and  of  the 
stock  being  "  subscribed  for"  ;  and  many  other  Acts  of  incorpor- 
ation use  similar  expressions,  tending  to  show,  it  seems  to  me, 
that  when  a  company  is  about  being  organized,  and  persons  are 
asked  to  take  stock  in  it,  and  subscribe  their  names  to  a  paper 
piepared  for  that  purpose,  agreeing  to  take  a  certain  number  of 
shares,  if  the  company  is  organized  under  its  charter,  the  persona 
8o  subscribing  their  names  become  liable  as  stockholders  in  the 
company.  It  is  an  offer  made  by  the  company  on  one  side,  and 
accepted  by  the  person  so  subscribing  his  name,  on  the  other,  and 
therefore  becomes  a  complete  contract.  This,  in  my  opinion,  con- 
stitutes the  distinction  between  this  case  and  PelliV^s  case^  Qiinn^s 
c<uef  and  a  number  of  other  English  cases,  decided  under  The 
Winding-up  Act.  In  each  case,  the  question  is,  whether  there  is 
a  contract  Lord  Cairns  says  in  PellalCs  case  :  ••  I  think  that 
where  an  individual  applies  for  shares  in  a  company,  there  being 
no  obligation  to  let  him  have  any,  there  must  be  a  response  by  the 
company,  otherwise  there  is  no  contract.  ♦  •  •  •  I  cannot, 
therefore,  consider  an  application  for  shares,  followed  by  a  regis- 
tration, not  communicated  to  Mr  Pellat,  to  constitute  a  complete 
transaction."     But  where,  as  in  the  present  case,  thr  authorized 

'  6  Ll  R  Ezch  108  "        '  «  Uw  R  2  <  h,  527 

•  17  Jar.  281.  »  Law  R  3  Ch.  40. 

MEq.L  R.  9 


Digitized  by 


Google 


32 


GASES  LN  THE  SUPREME  COURT. 


1876. 


E,  &  N.  A. 
Railway  Co. 

MoLeod. 


agents  of  a  company  apply  to  an  individual  and  request  him  to 
take  shares  in  the  company,  and  he  assents,  and  subscribes  his 
name  to  the  stock-list,  stating  the  number  of  shares  he  agrees  to 
take,  what  more  is  needed  to  complete  the  transaction  ?  Had  the 
defendant  in  this  case  applied  to  the  company  for  shares,  then  I 
admit  there  would  have  been  no  contract  until  they  assented,  and 
communicated  their  assent  to  him  ;  but  that  is  not  the  state  of  fiicts 
here.  It  is  also  contended  that  the  shares  should  have  been  num- 
bered, and  that  the  defendant  was  not  a  stockholder  until  the  com- 
pany assigned  ten  shares  to  him,  distinguished  by  certain  numbers. 
But  where  is  the  obligation  to  number  them  ?  The  Act  of  incor- 
poration does  not  require  it.  It  is  true,  the  by-laws  of  the  company 
contemplate  that  certificates  of  stock  should  be  issued  to  the  stock- 
holders, and  the  form  of  certificate  shows  that  it  was  intended 
that  the  shares  should  be  distinguished  by  numbers  ;  but  would 
the  omission  of  the  company  to  issue  a  certificate,  or  to  describe  in 
it  the  numbers  of  the  shares,  or  to  misdescribe  the  numbers, 
deprive  a  stockholder  of  his  shares  ?  I  think  not.  The  certificate 
does  not  constitute  the  contract  between  the  company  and  the 
shareholder,  though  it  may  be  evidence  of  it  against  the  company. 
It  was  also  contended,  that,  unless  the  shares  were  numbered,  they 
could  not  be  seized  under  an  execution,  as  provided  by  1  Rev. 
Stat.,  cap.  119.  But  I  do  not  assent  to  that  proposition.  I  see 
no  difficulty  under  that  Act  in  seizing  shares  in  a  company,  though 
they  are  not  distinguished  by  any  particular  numbers.  The  Act 
says,  that  "  The  shares  or  stock  of  every  stockholder  in  every 
incorporated  joint  stock  company,  shall  be  personal  estate  and 
liable  to  be  seized  and  sold  as  such.  The  officer  executing  the 
execution,  shall  leave  a  certified  copy  thereof  with  the  Clerk, 
Secretary  or  Cashier  of  the  corporation,  who  shall  give  the  SheriflF 
a  certificate  of  the  number  of  shares  held  by  such  execution 
debtor;  and  the  shares  therein  so  liable  shall  be  deemed  seized  when 
such  copy  is  left,  and  shall  be  sold,  &c. ;  and  on  producing  a  bill 
of  sale  from  the  SheriflF,  the  officer  of  the  corporation,  whose  duty 
it  is  to  register  the  transfer  of  shares,  shall  transfer  to  the  purchaser 
the  shares  so  sold."  Now,  what  more  is  necessary,  than  that  the 
officer  of  the  company  should  give  the  Sheriff  a  certificate  stating 
how   many  shares  the  debtor  owns  ?     And,  if  they  haye  never 
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been  numbered,  or,  if  numbered,  the  officer  does  not  state  the 
numbers  in  his  certificate,  but  merely  states  (what  the  Act  requires 
of  him)  that  the  debtor  holds  five  or  ten  shares,  as  the  case  may 
be,  will  that  prevent  the  Sheriff  from  selling  those  five  or  ten 
shares,  and  the  purchaser  from  being  registered  as  the  owner  of 
them  in  place  of  the  original  holder  ?  If  the  shares  were  of  dif- 
ferent values,  then  I  could  understand  the  necessity  of  numbering 
them,  to  distinguish  one  class  from  the  other;  but  where  all  are 
of  equal  value  it  would  seem  to  be  immaterial  whether  they  were 
numbered  or  not — ^the  sheriff  could  sell  the  whole,  or  a  certain 
number  of  the  shares,  and  no  confusion  could  arise  for  want  of  their 
being  numbered.  The  cases  of  TTie  Newry  and  Enniskillen  Rail- 
way  Company  v.  Edmonds;^  The  fVolverhampton  Waterworks  Com- 
pany V.  Hawksford*  and  The  Irish  Peat  Company  v.  F/iillips* have 
been  relied  on  by  the  defendant's  counsel ;  b  jt  two  of  these  cases 
turned  upon  the  particular  words  of  '^  The  Companies'  Clauses 
Consolidation  Act,''  which  declares  in  section  8,  that  every  person 
who  had  subscribed  the  prescribed  sum  to  the  capital  of  the  com- 
pany, and  whose  name  had  been  entered  on  the  register  of  share- 
holders, should  be  deemed  a  shareholder  of  the  company ;  and  in 
section  9,  that  the  company  should  keep  a  book  to  be  called 
"  The  Kegister  of  Shareholders,"  in  which  should  be  entered  the 
names  and  additions  of  the  persons  entitled  to  shares  in  the  com- 
pany, together  with  the  number  of  shares  to  which  such  share- 
holder should  be  entitled,  distinguishing  each  share  by  its  number, 
and  that  the  book  should  be  authenticated  by  the  seal  of  the  com- 
pany affixed  thereto.  In  actions  for  calls  in  the  first  two  of  these 
cases,  it  was  held,  that  to  constitute  a  person  a  holder  of  shares, 
the  company  was  bound  to  prove  that  his  name  was  on  the  regis- 
ter. It  is  true,  that  Erlb,  C.  J.,  in  delivering  judgment  in  The 
Wolverhampton  Waterworks  Company  v.  Hawks/ord,  says,  "  No 
•hares  had  been  numbered,  and  no  specific  shares  had  been  appro- 
priated;" but  the  real  ground  of  the  decision  was,  that  the 
defendant's  name  was  not  on  any  register  of  shareholders,  such  as 
the  company  was  required  by  the  Act  to  keep  :  this  appears  by  the 
judgment  of  the  Exchequer  Chamber  in  The  Irish  Peat  Company 
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V.  Pfiiflipsy^   where  it   is    said    that  T/te    Wolvethampton    fVatet- 
xcorlcs  Company  v.  HfiwJcsford  was  no  authority  for  the  decision  of 
the  Court  of  Queen's  Bench  ;  which   was,   that   shares    were  not 
created   so  as  to  make  the  alleged  owner  liable  for  calls  thereon 
until  the  shares  were  specifically  numbered  and  appropriated  by 
number.     In  the  case  of  Tlie  Trish  Peat  Compuny  v.  PhiUipSj  the 
charter  of  the  company  required    that  all  proprietors    of  stock 
should  execute  a  deed  of  settlement,   whereby  the  capital  should 
be  divided  into  a  certain  number   of  shares,  to  be  numbered  in 
regular  succession,  beginning  with  No.  1.     A  deed  of  settlement 
was  prepared  containing  these  provisions,  (substantially  the  same 
as  "  The  Companies'  Clauses  Consolidation  Act,")  but  the  defen- 
dant did  not  execute  it;  and  on  that  ground  it  was  held  that  he 
was  not  a  shareholder,  nor  liable  for  calls.     Neither  of  these  cases, 
then,  seems  to  me  to  support  the  position  taken,  that  the  defendant 
in  this  case  is  not  liable  because  no  shares  were  numbered  by  the 
company,  and,  as  such,  allotted  to  him ;  and  I  am  unable  to  come 
to  the  conclusion,  that  a  numbering  of  the  shares  was  essential  to 
constitute  him  a  stockholder.     But  in  addition  to  this,  the  Act  of 
incorporation  says,  that  if  "  any  subscriber,  or  stockholder,"  shall 
neglect  to  pay  any  assessment  on  his  shares,  the  directors  may 
order  such  shares  to  be  sold,  and  if  there  is  any  deficiency,  *'  such 
delinquent  subscriber  or  stockholder  shall  be  held  accountable,"  &c. 
The  Act  32  Vic,  c.  55,  uses  the  terms,  '*  subscribers  for  shares," 
and    "  subscribers  to  the  capital    stock" ;  and   the  third  section 
authorizes  the  company  to  sue  for,  recover  and  receive  "  from  any 
subscriber  the  amount  due  for  unpaid  subscribed  stock  which  may 
have  been  subscribed  for  by  such  subscriber."     Surely  it  cannot 
be  disputed  that  the  defendant  was  a  subscriber  for  stock  in  this 
company,  even  if  any  doubt  coulJ  exist  about  his  being  a  stock- 
holder.    In  the  report  of  the  case  of  The  Wolverhampton   Water- 
works Company  v.  HawsJc/ord,  in  6  C.  B.,  N.  S„  336,  on  demurrer 
to   the    declaration,   the  judgment   for    the   defendant    was   put 
expressly  on  the  ground  that  the  Statute  gave  the  remedy  for  calls 
against  "  shareholders  "  only,  and  not  against  "  subscribers  "  sim- 
ply ;  and  the  declaration  did  not  allege  that  the  defendant  was  a 
"subscriber."     But  by  the  Act  under  consideration  the  power  to 
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sue  is  not  confined  to  stockholders^  but  is  expressly  given  against 
subscribers ;  and  therefore  whether  the  words  "  subscriber  "  and 
"stockholder"  were  used  indiscriminately  in  the  Act,  and  as 
pointiug  to  the  same  set  of  persons,  as  was  said  in  The  West  London 
Railway  Company  v.  Bernard,^  or  otherwise,  seems  to  me  .to  be  im- 
material. As  regards  their  liability  to  pay  calls,  I  think  there  is 
no  distinction  between  a  subscriber  for  stock  and  a  stockholder. 
For  these  reasons  I  think  this  objection  ought  not  to  prevail. 

The  next  objection  was,  that  the  stock  was  subscribed  subject 
to  the  provisions  of  the  Act  of  incorporation,  and  the  by-laws  of 
the  company  ;  that  they  formed  conditions  precedent  to  the  defen- 
dant's liability,  and  that  the  company  had  not  performed  the  con- 
ditions. These  alleged  conditions  are  to  be  found  in  the  second 
section  of  the  Act  of  incorporation,  which  declares  that  the  capital 
stock  of  the  company  shall  consist  of  $2,000,000,  to  be  divided 
into  forty  thousand  shares  of  $50  each ;  and  in  the  fifth  section, 
which  authorizes  the  President,  Directors  and  Company  "  to  make 
such  equal  assessments  from  time  to  time  on  all  the  shares  in  the  said 
corporation  as  they  may  deem  necessary  and  expedient."  The 
objection  is,  that  the  first  assessment,  made  on  the  16th  July  1867, 
was  not  an  equal  assessment  on  all  the  shares y  because  it  expressly 
excluded  the  $250,000  of  stock  subscribed  in  the  United  States. 
It  this  objection  u  not  cured  by  the  Act  32  Vic,  c.  54,  I  think  it 
mast  prevail. 

This  Act  recites,  that,  "  Whereas  it  may  be  doubtful  whether 
the  subscribers  for  shares  in  the  capital  stock  of  The  European  and 
North  American  Railway  Company  for  extension  from  St  John 
westward,  are  or  can  be  made  legally  liable  for  the  amount  of  the 
sum  or  sums  by  them  respectively  subscribed  as  shareholders  in 
the  said  capital  stock  of  the  said  company,  by  reason  of  the  said 
capital  stock  being  made  by  the  said  Act  to  incorporate  the  said 
company  to  consist  of  $2,000,000,  to  be  divided  into  fifty  (sic) 
thousand  shares  of  $50  each,  and  all  of  which  sum  of  $2,000,000 
may  not  have  been  subscribed  ;  and  whereas  by  the  said  Act  of 
incorporation  it  is  provided  as  follows  :  (setting  out  the  words 
of  the  first  section  of  the  Act  of  incorporation,  that  so  soon  as 
$50,000  of  the  capital  stock  should  be  actually  paid  in  to  the 
>  18UwJ.,Q,B.68. 
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^875  Treasurer,  the  company  was  authorized  to  locate  and  construct 
E.  &  N.  A.  a  railway  from  the  City  of  St.  John  to  ihe  boundary  of  the  United 
Railway  Co.  grates)  ;  and  the  said  company  m»y  have  proceeded  to  locate,  con- 
McLkod  struct  and  finally  complete  the  said  railroad  without  the  sum  of 
$50,000  of  the  said  capital  stock  having  been  paid  in  to  the  Trea- 
surer of  the  said  company,  in  the  manner  prescribed  by  the  said 
Act  of  incorporation,  although  the  said  sum  of  $50,000  was  then 
in  the  Treasury  of  the  said  company  :  and  whereas  also  it  may  be 
doubtful  whether  any  assessment  made  on  such  subscribers  to  the 
capital  stock  of  the  said  company,  and  the  notices  of  the  same 
required  by  the  said  recited  Act  to  be  given,  are  regular  unless 
the  said  amount  of  $2,000,000.  of  said  capital  stock  had  first  been 
fully  subscribed,  and  $50,000  thereof  paid  in  to  the  Treasurer  of 
said  company  in  the  manner  prescribed  by  the  said  Act ;  and  it 
may  also  be  doubtful  if  such  notices  of  assessment  or  calls  of  stock 
made  on  the  subscribers  to  said  capital  stock,  and  required  by  said 
recited  Act  to  be  given  to  the  subscribers  to  said  capital  stock, 
have  been  given  in  accordance  with  the  terms  of  said  recited  Act ; 
snd  whereas  the  said  railroad  is  now  nearly  completed  ;"  it  then 
enacts  as  follows  : — 

1.  "  That  the  subscribers  to  said  capital  stock  shall  hh  held 
liable  in  the  same  manner,  and  to  the  same  extent,  as  if  the  whole 
of  the  capital  stock  as  in  said  recited  Act  is  mentioned  had  been 
fully  subscribed,  and  as  if  the  said  fifty  thousand  dollars  of  said 
capital  stock  had  not  only  been  paid  in  to  the  Treasurer  of  said 
company,  but  had  been  so  paid  in  to  said  Treasurer  in  the  manner 
prescribed  by  said  recited  Act,  and  as  if  all  assessments  on  the 
shares  of  said  capital  stock  made,  and  notices  thereof  given,  were 
made  and  given  according  to  the  terms  of  said  recited  Act ;  and 
the  notices  of  assessments  on  the  shares  of  said  capital  stock  which 
have  been  given,  shall  be  held  as  having  been  regularly  and  law- 
fully given  in  full  accordance  with  the  req'iirements  of  said  Act 
of  incorporation ;  and  the  respective  subscribers  to  the  said  shares 
in  the  capital  stock  aforesaid  shall  be  liable  to  the  assessments 
and  calls  for  payment  of  said  capital  stock  made  or  to  be  made^ 
in  the  same  manner  and  to  the  same  extent  as  if  the  whole  amount 
of  two  millions  of  dollars  of  said  capital  stock  had  been  subscribed 
for  and  taken  4ip,  and  the  fifty  thousand  dollars  of  said  capital 
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stock  had  been  paid  in  to  the  Treasurer  of  the  said  company  in  the        ^^75. 
manner  and  at  the  time  required  by  said  recited  Act,  and  as  if  the    E,  ft  N.  A, 
notice  and  notices  of  the  calls  and  assessments  had  been  made  and  R^n-^^'Co. 
given  as  required  by  said  recited  Act."  MoLiod 

Section  IS  declares  that  all  steps  taken,  and  acts  done  or  ordered 
to  be  done,  by  the  company,  their  officers,  &c.,  in  the  exercise  af 
the  rights  and  powers  given  by  the  said  recited  Act ;  or  thereafter* 
to  be  done,  or  ordered  to  be  done,  by  the  said  company,  their 
officers,  &c.,  in  the  exercise  of  the  rights  and  powers  given  by  the 
said  Act,  shall,  in  all  particulars,  and  in  every  manner,  and  to  all 
intents  and  purposes,  be  as  legal  and  correct  as  if  the  said  $2,000,' 
000  of  the  capital  stock  had  been  actually  subscribed  for  and  taken 
up,  and  the  $50,000  had  been  paid  in  to  the  Treasurer  of  the 
company  at  the  time,  and  in  the  manner  set  forth  in  the  Act  of 
incorporation. 

It  would  be  difficult  to  use  language  showing  more  clearly  the 
intention  of  the  Legislature  to  legalize  the  acts  and  proceedings  of 
this  company  so  far  as  they  depended  upon  the  whole  amount  of 
the  capital  stock  not  having  been  subscribed ;  the  $50,000  not 
paid  in  to  the  Treasurer  of  the  company  before  the  commencement 
of  the  work ;  and  the  notices  of  the  assessments  not  having  been 
duly  given  ;  and  if  these  were  the  only  obstacles  in  tho  way  of 
the  defendant's  liablity,  I  should  feel  no  difficulty  in  deciding  that 
the  assessments  were  rendered  legal ;  but  there  is  the  other  objec- 
tion, as  to  the  inequality  of  the  assessment,  and  this  does  not  pro* 
fess  to  be  remedied  by  the  Act  of  32  Vic  ,  c.  54.  The  only  doubt 
the  Legislature  seems  to  have  had  about  the  legality  of  the  assess- 
ments^ (apart  from  the  whole  capital  stock  not  having  been  sub- 
scribed for  and  the  $50,000  not  paid  in  to  the  Treasurer),  was, 
not  whether  the  assessments  were  legal  in  consequonce  of  their 
inequality,  but  whether  the  notices  of  the  assessments  "  had  been 
given  in  accordance  with  the  Act" — nothing  more.  Not  a  word 
is  said  in  the  preamble  of  any  doubt  about  the  legality  of  the 
assessments  because  they  were  not  equal  on  all  the  shares.  It 
is  true  that  the  enacting  part  of  the  first  section  appears  to  use 
words  which  would  carry  it  beyond  the  preamble.  Thus  it  says, 
inter  cUia,  that  the  subscribers  shall  be  liable  in  the  same  manner, 
and  to  the  same  extent,  '*  as  if  all  assessments  on  the  shares  of  said 
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^^75.  capital  stock  made,  and  notices  thereof  given,  were  made  and 
£,&N.  A.  given  according  to  the  terms  of  the  said  recited  Act."  This, 
Bailwat  Co.  standing  by  itself,  would  certainly  seem  to  legalize  an  assessment, 
MoLbod,  ^^  ^^^^  *^y  cause,  and  consequently  to  cure  the  objection  taken 
to  the  first  assessment  in  the  present  case;  but  the  concluding  part 
of  the  section  recapitulates  the  several  objects  intended  to  be  pro- 
yided  for,  and  declares  that  the  subscribers  for  stock  shall  be  liable 
to  the  assessments  and  calls  for  payment  made,  or  to  be  made,  in 
the  same  manner,  and  to  the  sirae  extent ;  first,  as  if  the  whole 
amount  of  two  millions  of  dollars  of  the  capital  stock  had  been 
subscribed  for  and  taken  up ;  second,  as  if  the  fifty  thousand  dol- 
lars of  the  sto3k  had  been  piid  to  the  Troasurer  of  the  comp  my 
in  the  manner  lequired  by  the  act  of  incorporation ;  and  third, 
"  as  if  the  notice  and  notices  of  the  calls  and  assessments  had  been 
made  and  given  as  required  by  the  said  recited  Act."  Taking  the 
whole  of  this  section  together,  I  think  there  is  no  clear  intention 
shown  to  extend  the  enacting  part  of  the  Statute  beyond  the 
objects  referred  to  in  the  preamble.  The  first  section  is,  at  least, 
ambiguous,  and  therefore  we  have  a  right  to  refer  to  the  preamble 
to  ascertain  what  objections  the  Legislature  intended  to  provide  a 
remedy  for ;  and  where  the  effect  of  a  Statute  is  to  change  existing 
rights,  and  impose  new  liabilities,  the  words  ought  to  be  clear  and 
unambiguous :  Marsh  v.  Higgins  ;*  and  Khnbray  v.  Draper.*  I 
adhere  to  the  construction  given  to  this  Act  by  the  majority  of  the 
Court  in  T/ie  European  if  N.  American  Railway  Company  v.  Thomas,^ 
If,  therefore,  there  is  a  defect  in  the  assessments  themselves,  or 
any  of  them,  it  is  not,  in  my  opinion,  cured  by  this  Act  of  82 
Vic,  c.  54.  Now,  the  first  assessmeiU  of  July  1867  clearly  is  not 
an  equal  assessment  on  all  the  shares,  because  it  in  terms  excludes 
the  stock  subscribed  for  in  the  Uuiied  States  of  $250,000.  It  is 
contended,  however,  that  this  objection  is  cured  by  the  Act  30 
Vic,  c  12,  sec.  8,  which  authorize^  the  directors  to  "  restrict  the 
assessment  on  calls  to  and  upon  one  half  of  the  capital  stock, 
amounting  to  $250,000,  bouajidc  taken  and  subscribed,  and  postpone 
the  assessment  and  calls  upon  the  other  half  to  a  later  peiiod," 
&c     It  is  difficult  to  understand  what  is  meant  by  this  declaration 

'L.&dQ.B.  161. 
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that  $250^000  was  half  the  capital  stock  of  the  company,  in  the  ^^75. 
very  teeth  of  the  Act  of  incorporation  stating  it  to  be  $2,000,000,  E.  &  N.  A, 
and  reiterated  several  times  in  the  Act  of  32  Vic,  c.  54 ;  but  ^^^^^^  C^- 
admitting  it  to  be  an  authority  to  the  directors  to  restrict  the  assess-  mcLiod 
ment  to  $250,000  of  the  stock,  that  must  mean  an  equal  assess* 
nient  on  all  the  stock  to  that  extent,  and  would  not  justify  an 
assessment  altogether  excluding  any  portion  of  the  subscribers  lor 
stock.  The  Act  gives  no  such  authority  as  that.  It  does  not 
profess  to  alter  that  provision  of  the  fifth  section  of  the  Act  of 
incorporation,  which  authorizes  the  directors  to  make  equal  assess- 
ments on  all  the  shares.  On  that  ground,  .therefore,  I  think  the 
first  assessment  was  illegal.  But  admitting  the  first  assessment  to 
be  bad,  on  account  of  the  exclusion  of  the  subscribers  for  stock  in 
the  United  States ;  will  the  inclusion  of  that  assessment  in  the 
notice  which  was  given  by  the  President  of  the  company  under 
the  Act  32  Vic,  c.  54,  and  the  sale  of  the  defendant's  stock  for 
the  non-payment  of  that,  together  with  the  nine  subsequent  assess- 
ments, vitiate  the  sale  ?  It  seems  to  me  that  it  will  not  do  so. 
The  objection  of  inequality  does  not  apply  to  any  but  the  first 
assessment ;  and  there  is  no  such  connection  between  them  as  that 
one  defective  assessment  should  destroy  all  the  others.  Each  one 
stands  on  its  own  merits,  and,  if  legally  made,  gives  a  separate 
cause  of  action,  though  a  preceding  one  may  be  defective.  For 
the  payment  of  such  as  were  legally  made  and  notified,  a  share- 
holder would  be  liable — for  the  others  he  would  not.  The  defen- 
dant clearly  was  a  defaulter  for  non-payment  of  nine  assessments, 
and  for  such  default,  the  company  had  a  right  to  sell  his  shares, 
and  I  cannot  think  that  where  they  had  such  right,  and  where 
there  clearly  was  a  balance,  (without  including  the  first  assessment), 
for  which  the  defendant  was  liable  in  an  action,  that  the  plaintiffs 
claiming  against  him  in  that  action  a  larger  sum  than  they  had  a 
right  to^  is  a  ground  for  setting  aside  the  verdict ;  it  only  affects 
the  amount  to  be  recovered.  The  plaintiff,  in  an  action  of  this 
nature^  may  prove  and  recover  less  than  the  sum  stated  to  be  due 
in  his  declaration:  1  Chit.  PI.  114;  and  '^if  the  plaintiff  states 
as  a  cause  of  action  more  than  is  necessary  for  the  gist  of  the 
action,  the  jury  may  find  so  much  proved,  and  so  much  not  proved^ 
and  the  Court  would  be  bound  to  pronounce  judgment  for  the 
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^^76.        plaintiff  upon  that  verdict,  provided  the  facts  proved  constituted  a 

£.  &N.A.     good  cause  of  action'* :  per  Holroyd,  J.,  in  Bromfield  v.  Joiie».» 

Railwat  Co,  j^^^^  j^  ^ly  opinion,  the  facts   proved  in  this  case  constituted  a 

-UoLeod,      good  cause  of  action,  as  to  all  except  what  was  claimed  on  account 

of  the  first  call,  and  the  juiy  had  a  right  to  find  all  except  that 

proved.     Instead,  therefore,  of  the  defendant  being  liable  for  the 

assessments  on  the  full  amount  of  his  subscribed  stock,  he  is  only 

liable  for  the  deficiency  remaining  on  the  nine  assessments,  after 

deducting  the  amount  realized  from  the  sale  of  his  shares,  with 

interest  and  expenses. 

My  brother  Weldon  has  stated  that,  in  his  opinion,  the  notice 
given  by  the  President,  under  the  Act  32  Vic,  c.  55,  is  insuflScient. 
No  objection  to  the  form  of  the  notice  was  taken  at  the  trial,  or 
on  the  argument ;  and  though  probably  it  might  have  been  more 
artificially  drawn,  I  am  inclined  to  think  it  contains  substan- 
tially all  that  the  Act  requires. 

For  these  reasons,  I  think  the  rule  should  be  discharged,  and 
that  the  verdict  should  be  reduced  by  the  amount  of  the  first 
assessment,  unless  the  agreement  entered  into  at  the  trial  precludes 
such  a  mode  of  dealing  with  the  case. 

RiTCHiB,  C.  J.  I  entirely  uoncur  in  the  views  expressed  by  my 
brother  Allen,  and  have  only  a  few  observations  to  add  to  what 
he  has  said.  With  all  deference  to  my  brother  Weldon,  I  think 
his  judgment  starts  on  two  erroneous  bases.  In  the  English  cases, 
the  application  has  come  from  persons  for  stock ;  the  contract  was 
unilateral  until  there  had  been  an  acceptance  by  the  company  : 
here  there  was  the  veryieverse;  the  company  sent  forth  their 
agents  to  offer  the  shares,  and  when  the  defendant  accepted  he 
becan^e  a  subscriber  and  a  shareholder,  (if  there  is  any  distinc- 
tion). Again,  he  has  misapprehended  the  law  with  reference  to 
numbering  the  shares.  That  is  only  essential  when  required  by 
the  Act,  and  there  is  nothing  in  any  Act  here,  nor  any  general 
law,  requiring  numbering  of  shares ;  and  I  can  discover  no  diffi- 
culty in  a  Sheriff  filing  his  execution  and  selling.  But  there  is,  it 
appears  to  me,  by  the  30  Vic,  a  positive  legislative  recognition  of 
the  fact  that  these  parties  are  shareholders ;  it  says,  ''  including 

>  4  B.  ft  C,  885 
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stock  already  subscribed  and  taken."     As  to  the  unequal  assess-         ^^^ 
ment,  I  agree  that  it  was  not  a  legal  assessment — ^that  the  Act,     E.  A  N.  A. 
being  ex  post  facto,  ought  only  to  be  construed  to  cover  the  diffi-   R^n-^^^^^ 
culty  specially  provided  for.     I  also  agree  (though  I  doubted)  that 
the  plaintiffs  had  a  right  to  declare  the  shares  forfeited,  and  that 
a  sale  of  the  shares,  on  which  proper  assessments  were  made,  was 
good,  and  that  the  action  lies  for  the  balance  of  the  good  assess- 
ments.    If  the  entry  on  the  Judge's  notes  means  that  all  we  can 
do  is  to  enter  a  verdict  for  the  defendant,  or  order  a  nonsuit,  we 
shall  have  to  order  a  new  trial. 

FiSHEB,  and  Wetmore,  J.  J..,  took  no  part,  the  former  not 
having  heard  the  argument,  and  the  latter  being  a  stockholder  in 
the  company. 


JENEIN8  V.  McFEE. 

Impritonmeui  for  Debt — When  defendant  about  to  quit  the  Province —         1876, 
Affidavit  to  obtain  order  for  arrest — Requisites  of—^1  Vie.,,  c.  7.  AvriT 

An  sffidaTit  made  ander  **  The  attiehmeiit  and  ablolltioa  of  impriMmment  hr  debt  Act, ' 
87  Vie.»  0.  7,  on  which  a  Judge's  order  was  granted  for  the  arrert  of  defendant, 
stated,  that  there  was  probable  caoae  for  belieTing  defendant  was  aboat  to  quit  the 
ProTinoe.  and  that  hia  absence  would  materially  prejudioe  plaintiff  in  the  prosecution 
of  his  suit ; 

HeMy  (per  Allot  and  Wcmou,  J.  J.,)  that  the  affidaylt  was  InsniBoient,  in  not  stating 
the  reasons  for  plaintiff's  belief;  but  per  Weldoh  and  Fishib,  J  J.,  that  it  was 
soflloient  for  phuntiff  to  swear  in  the  words  of  the  77th  section  of  the  Aot« 

This  was  an  a|  plication  to  set  aside  an  order  of  Wbldon,  J., 
refasing  to  set  aside  the  arrest  of  the  defendant  upon  a  capias  ad 
respondendum  endorsed  to  hold  the  defendant  to  bail  on  the  order 
of  Weldon,  J.,  upon  an  affidavit  of  the  plainti£f,  which  stated, 
after  setting  forth  the  grounds  of  indebtedness  for  which  he 
claimed  to  hold  the  defendant  to  bail,  *'  that  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit  the  Province, 
as  deponent  has  been  informed  and  fully  believes  the  defendant  is 
going  to  Liverpool  in '  said  ship  or  will  take  a  steamer  to  meet 
her  on  her  arrival  in  Liverpool ;  and  deponent  believes  defendant 
intends  remaining  away  from  this  Province,  and  that  the  absence 
of  the  defendant  from  the  Province  will  materially  prejudice  the 
plaintiff  in  the  prosecution  of  this  suit."  The  affidavit  was  made 
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^875  under  the  77th  section  of  "  The  attachment  and  abolition  of  ira- 
Jbnkiitb  prisonment  for  debt  Acf,"  87  Vic,  c.  7.  The  cause  of  action 
was  work  and  labor  atid  wrongful  dismissal. 

Feb.  2.  Harrison^  in  support  of  the  motion.  The  words  of 
the  Act  being  "  prejudice  the  plaintiff  in  the  prosecution  of  his 
suit/*  this  means,  in  the  trial  of  the  cause,  or  some  other  proceod- 
ing  in  it,  prior  to  final  judgment,  as,  for  instance,  that  the  defen* 
dant  will  be  wanted  as  a  witness.  This  was  so  held  in  the  case 
of  the  Yorkshire  Engine  Company  v.  fVright.i  See  also  Hume  ▼. 
Druijff*  and  Day^s  Common  hiw  Procedure  Act,  407.  ffilkins 
(In  re)*  decides  that  a  party  cannot  merely  make  affidavit  that 
there  is  probable  cause  for  believing  the  defendant  is  about  to  quit 
England ;  so  here  the  grounds  for  the  belief  must  be  stated.  It 
will,  perhaps,  be  contended  that  the  real  object  of  the  Act  is  to 
hold  the  defendant  to  answer  the  judgment,  by  reason  of  the  con- 
dition of  the  bond  under  section  78 ;  but  that  cannot  alter  the 
plain  wording  of  the  Statute.  The  Act  was  passed  in  favor  of  the 
liberty  of  the  subject,  and  should  receive  a  liberal  construction. 
Another  question  arises  in  this  case,  which  is,  as  to  whether  there 
can  be  any  arrest  on  mesne  process.  (RrrcHiB,  C.  J.  There  ia 
nothing  in  that.)  My  motion  is  to  set  aside  the  order  with  costs. 
(Ritchie,  C.  J.  It  is  contrary  to  the  rule  to  set  aside  a  Judge's 
order  with  costs.) 

The  Court  took  time  to  consider,  and  on  a  later  day  in  the  term 
granted  a  rule  nisi. 

April  21.  C,  iV.  Skinner y  Q.  C,  shewed  cause.  It  is  enough 
for  the  plaintiff  to  swear  in  the  words  of  the  Act,  which  he  has 
done.  In  one  part  of  the  section  the  party  is  required  to  state 
that  he  has  probable  cause  for  believing  the  defendant  is  about 
leaving  tbet  Province.  Under  that  it  might  be  necessary  to  set 
forth  the  cause ;  but  by  the  latter  part  he  is  only  required  to 
swear  that  he  will  be  materially  prejudiced.  The  Act,  notwith- 
standing it  abolishes  imprisonment  for  debt,  gives  a  creditor  the 
right  to  get  the  custody  of  the  defendant's  body  and  compel  him 
to  give  bail  either  to  pay  the  debt  or  remain  in  the  Province  six 
months  after  judgment.     The  English  Act  contains  no  such  pro- 

>21W,R.16.  »  L.  R."8  Q.  B  107, 
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vision,  and  as  the  rule  laid  down  in  Hume  v.  Druiiff',  and  by  Day,         »876. 
is  founded  on  the  wording  of  that  Act,  these  authorities  have  no    Jinxiiift 
application  to  the  present  case. 

A.  L.  Palmer,  Q.  C,  in  support  of  the  rule.  This  is  a  special 
action,  and  there  could  not  be  an  arrest  without  a  Judge's  order. 
The  sections  of  the  English  Act  and  ours  are  identical  as  to  the 
things  which  must  be  sworn  to.  Day  lays  down  the  law  distinctly 
that  the  only  way  in  which  the  plaintiflf  can  be  prejudiced  in  the 
prosecution  of  his  suit,  is  by  wanting  the  defendant  in  connection 
with  the  evidence  in  some  way,  not  for  any  thing  after  the  trial. 
BaUman  v.  Dimn^  shows  the  practice  under  the  old  law,  and 
decides  that  the  affidavit  must  state  that  the  defendant  is  about 
to  quit  England,  and  also  show  the  circumstances  on  which  such 
belief  is  founded.  The  affidavit  ought — even  where  the  plaintiff 
does  not  go  to  a  Judge  in  the  first  instance — to  present  all  the 
facts,  so  that  if  the  matter  should  be  brought  before  the  Court,  it 
might  be  seen  whether  or  not  they  were  sufficient. 

Cur.  Adv.  VuU. 

Wkldon,  J.,  now  read  the  opinion  of  Alt.en,  J.,  who  was 
absent  : — 

I  think  the  affidavit  in  this  case  was  insufficient  The  77th 
section  of  ''The  attachment  and  abolition  of  imprisonment  for 
debt  Act,"  in  using  the  words,  ''that  there  is  probable  cause 
for  believing  that  the  defendant  is  about  to  quit  the  Province, 
and  that  the  absence  of  the  defendant  from  the  Province  will 
materially  prejudice  the  plaintiff  in  the  prosecution  of  his  suit,'' 
has  followed  substantially  the  words  of  the  sixth  section  of 
"  The  Debtors'  Act,  1869,"  in  England,  but  has  omitted  the  pro- 
vision in  the  English  Act,  that  these  facts  are  to  he  proved  to  the 
satisfaction  of  a  Judge.  I  cannot,  however,  think  that  it  was  the 
intention  of  our  Legislature,  that  an  affidavit  in  the  very  words  of 
the  77th  section  should  be  sufficient  to  deprive  a  man  of  his  liberty 
without  the  statement  of  any  facts  showing  what  the  plaintiff's 
probable  cause  for  the  belief  is :  in  fact,  making  the  plaintiff  him- 
self the  judge  in  the  matter.  Before  the  passing  of  this  Act,  a 
"  "^         >  7  Dowl.  106.  " 
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^875.  person  could  not  have  been  arrested  on  an  affidavit  stating  merely 
Jenkins  that  he  was  indebted  to  the  plaintiff  in  a  certain  sum:  it  was 
necessary  that  the  affidavit  should  state  with  certainty  what  the 
cause  of  action  was;  and^  where  the  order  of  a  Judge  was  neces- 
sary to  authorize  an  arrest^  a  full  affidavit  of  the  circumstances 
was  required  to  enable  the  Judge  to  determine  whether  an  order 
ought  to  be  made  :  TidcTs  Pr.,  8th  Ed.  171.  Therefore,  where 
the  Legislature  superadded  to  what  was  required  to  authorize  an 
arrest  before  the  passing  of  the  Act  37  Vic,  c.  7,  the  additional 
facts,  that  there  is  probable  cause  for  believing  that  the  defendant 
is  about  to  quit  the  Province,  and  that  his  absence  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  smt,  I  think  they 
must  have  intended  that  these  additional  facts  should  be  stated 
with  the  same  degree  of  certainty  and  explicitness  as  is  required 
in  the  statement  of  the  other  facts.  If  this  is  not  so,  where  a 
Judge's  order  would  formerly  have  been  necesssary,  instead  of 
the  Judge  determining  the  question  of  probable  cause,  and  whether 
the  defendant's  absence  will  prejudice  the  plaintiff  in  the  prosecu- 
tion of  his  suit,  the  plaintiff  himself  would  practically  determine 
those  matters,  and  the  Judge's  order  for  the  arrest  would  be  a 
mere  form. 

Under  the  English  Statute  1  and  2  Vic,  c  110,  sec  88,  which 
required  the  plaintiff  to  shew  that  there  was  probable  cause  for 
believing  that  the  defendant  was  about  to  quit  England,  it  has 
been  held,  that  the  deponent  must  not  only  state  his  belief  that 
the  party  was  about  to  quit  Englan^^,  but  must  also  state  the 
circumstances  on  which  his  belief  was  founded  :  Bateman  v.  Dunn  ;' 
Gibbons  V.  Spalding*  and  AsJcenkeim  v.  Colegrave,^  "The Debtors' 
Act,  1869,"  contains  the  same  words  as  the  Act  1  &  S  Vic,  c  110, 
with  the  addition,  that  the  defendant's  absence  from  England  will 
materially  prejudice  the  plaintiff  in  the  prosecution  of  his  suit. 
It  is  true,  that  both  these  Acts  provide,  in  terms,  that  these  facts 
are  to  be  proved  to  the  satisfaction  of  a  Judge,  to  justify  him  in 
making  an  order  to  arrest  the  defendant ;  but  T  cannot  think  that 
the  omission  of  a  similar  provision  in  our  Act  will  justify  an  arrest 
without  a  statement  of  the  circumstanses  showing  the  probable 

'  7  DowU  106  » 18  M.  &  W.  620, 
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cause  for  believing  that  the  defendant  was  about  to  quit  the  Pro-        ^^76. 
rince.     Every  affidavit  for  bail  must  be  such,  that  perjury  may  be    J 
assigned  upon  it,  if  false,  and  whatever  is  necessary  to  shew  the 
plaintiff's  right  of  action  must  be  expressly  stated.     The  words  of 
the  77th  section  are,  "  that  there  u  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  the  Province."     Could  perjury  be 
assigned  on  an  affidavit  drawn  in  those  words,  not  even  stating  the 
plaintiff 's  own  belief  in  the  matter  ?     I  think  not. 
For  these  reasons,  I  think  the  affidavit  is  insufficient. 

Wbldon,  J.  This  was  an  order  to  set  aside  the  order  made 
by  me,  refusing  to  set  aside  the  arrest  of  the  defendant  upon  a 
capias  ad  resp.,  endorsed  to  hold  the  defendant  to  bail  upon  order 
upon  an  affidavit  of  the  plaintiff,  which  stated,  after  setting 
forth  the  grounds  of  indebtedness  for  which  he  claimed  to  hold 
the  defendant  to  bail,  ''  that  there  is  probable  cause  for  believing 
that  the  defendant  is  about  to  quit  the  Province,  and  that  the 
absence  of  the  defendant  from  the  Province  will  materially  pre- 
judice the  plaintiff  in  the  prosecution  of  the  suit.*'  The  defen- 
dant contends  that  the  plaintiff  should  have  set  forth  the  reason 
for  such  belief,  and  wherein  he  will  be  prejudiced  by  the  ab- 
sence of  the  defendant  from  the  Province,  and  to  support  this 
contention,  Batem^in  v.  Dunn,^  is  cited.  That  case  was  decided 
on  the  words  of  1  &  2  Vic,  c.  110,  which,  by  the  third  section, 
provides  that  by  the  affidavit  of  the  plaintiff  or  any  other  person  he 
shall  show  to  the  satisfaction  of  the  Judge  that  there  is  probable 
cause,  &c.  There  is  nothing  in  '*The  Attachment  and  Abolition 
Act  of  imprisonment  for  Debt  Act,"  which  requires  the  plaintiff 
to  make  such  an  affidavit.  If  the  affidavit  is  sufficient  to  satisfy  a 
Judge  the  defendant  .is  indebted  upon  a  contract  to  the  plaintiff, 
which  would  authorize  him  to  make  an  order  to  hold  the  defen- 
dant to  bail,  what  is  required  more  for  the  plaintiff  to  state  further 
than  what  the  77th  section  of  87  Vic ,  c.  7,  requires,  unless, 
indeed,  that  a  party  can  only  be  held  to  bail,  or  arrested  in  a  case 
where  he  could  have  been  to  bail,  under  the  usual  practice  of  the 
Court  prior  to  the  Act  for  the  abolishment  of  imprisonment  for 
debt.     There  is  nothing  in  the  77th  section  of  the  37  Vic,  c  7, 

»  7  DowL  106. 
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1876.        which  authorizes  the  Judge  to  make  an  order  for  holding  a  defen- 
Jbskins    dant  to  bail,  unless  it  is  gathered  from  the  words  ''  in  an  action  in 
^  which  if  before  the  commencement  of  this    Act  the   defendant 

would  have  been  liable  to  arrest  where  by  the  practice  of  the 
Court  a  xvrit  for  the  arrest  of  the  person  might  have  issued." 
These  words  are  what  gives  the  authority  in  connection  with  the 
common  law  powers  of  this  Court.  If  the  contract  is  sufficiently 
set  out  in  the  affidavit  and  the  breach  thereof,  by  which  the  Judge 
may  see  that  the  plaintiff  has  a  prima  facie  right  to  arrest  the 
defendant,  as  laid  down  in  Tidd*8  Practice,  (8  Ed.  171,)  "  where  the 
damages  are  uncertain  as  in  assumpsit  or  covenant  to  indemnify, 
&c.,  there  can  be  no  arrest  without  a  special  order  of  the  Court  or 
Judge,  &c.  From  this  it  is  for  the  Judge  to  be  satisfied  that  the 
plaintiff  has  a  cause  of  action  for  which  the  defendant  ought  or 
may  be  arrested."  See  also  p.  184  of  the  same  work.  The  addi- 
tional affidavit,  which  the  Act  requires  the  plaintiff  to  make,  haa 
been  complied  with.  I  am  of  the  opinion,  that  there  is  no  obli- 
gation imposed  on  the  plaintiff,  he  having  shewn  to  the  satisfac- 
tion of  the  Judge  the  defendant  would  have  been  liable  to  arrest 
before  the  passing  of  the  said  Act,  that  is  all  which  was  required, 
though  in  practice  the  Judge  required  the  plaintiff  to  state  that  the 
defendant  was  likely  to  depart  from  out  of  the  jurisdiction  of  the 
Court.  Whether  perjury  could  be  assigned  on  the  words  in  the 
77th  section,  *'  that  there  is  probable  cause  for  believing  that  the 
defendant  is  about  to  leave  the  Province,"  it  is  unnecessary  for  us  to 
decide.  The  Legislature  have  declared  those  words,  if  sworn  to, 
are  sufficient  to  cause  the  arrest  to  be  made  when  the  amount 
is  liquidated  and  fixed.  I  can  see  no  reason  why  they  are  insuffi- 
cient where  the  amount  is  fixed  by  the  Judge. 

Fisher,  J.     I  am  of  the  same  opinion  as  my  brother  Weldon. 

"Wetmore,  J.  I  differ  from  my  brethren  Weldon  and  Fisher. 
The  policy  of  the  law  is  not  to  extend  arrest,  and  we  must,  I  think, 
bear  this  in  mind  in  construing  this  Statute.  There  is  nothing  in 
the  77th  section  applying  to  the  getting  of  a  Judge's  order,  and 
consequently  the  old  practice  will  apply ;  and  the  plaintiff  is  bound 
to  state  as  much  as  he  was  required  to  do  before  the  Act  37  Vic,  to 
enable  him  to  get  a  Judge's  order  to  hold  to  bail, — that  is,  the 
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contract,  the  breach,  the  damages,  which  the  Judge  shall  fix, — and        ^^^^- 
that  the  defendant  is  about  leaving  the  country,  and  circumstances    J'hkxhs 
to  prove  this  fact,  so  that  the  Judge  may  exercise  his  discretion. 
I  therefore  think  the  affidavit  insufficient. 

Wbldon,  J.'     The  Court  being  equally  divided,  the  rule  will 
drop. 


V. 

MoFbe. 


THE  QUEEN  v.  TAPLET.  1875. 


FubUe  Agent — Road  Master — Personal  liability — Where  credit  given  to  ^^* 

fund  and  not  to  person. 

Ih  mas  a  Boad  Master  and  employed  C.  to  do  oertun  work  on  a  public  road,  the  agree-> 
ment  between  them  being  that  the  work  was  to  be  paid  for  when  L.  ooUeoted  the  road 
moneyB.  L.  went  ont  of  office  before  he  coUeoted  the  moneys,  and  in  an  action 
bronght  by  C.  against  L.  the  Coort  held  that  the  credit  was  giyen  to  the  ftmd  and 
not  to  the  personal  liability  of  the  Bead  Master. 

April  16.  A,  A.  Stockton  shewed  cause  against  a  rule  nisi  to 
quash  the  judgment  obtained  in  the  Civil  Court  of  Portland  in 
the  case  of  Clarke  v.  Lake*  and  cite d  Gardiner  v.  Matthew ;» 
S  Sark.  Ev.  1170;  1  Pars.  Con.  125  note,  i. ;  Chit.  Con.  (ed.  of 
1874)  1083  ;  1  Broum  Ch.  R.  100.  He  contended  :— 1.  That  it 
was  Lake's  duty  to  show  he  had  not  received  the  money.  2.  Lake 
was  liable  because  the  evidence  showed  he  had  permitted  the 
commissioners  to  collect  it.  3.  He  was  liable,  because  he  had 
not  shown  he  had  made  any  e£fort  to  collect  the  money  himself. 

W.  Pugsley  was  heard  in  support  of  the  rule. 

Our.  Adv.  VuU, 

The  judgment  of  the  Court  was  now  delivered  by 

WsLDON,  J.     The  original  papers  having  been  brought  before 

OS  by  the  writ  of  certiorari,  we  see  no  reason,  from  reading  them, 

to  alter  the  opinion  we  expressed  on  granting  the  certiorari — that 

the  credit  was  given  to  the  fund  and  not  to  the  personal  liability 

of  Lake.     We  therefore  direct  that  the  judgment  given  by  the 

Police  Magistrate  be  reversed. 

Rule  absolute. 

>  BdooHiB,  C.  J.,  was  not  present  '  8  Kerr  60. 

'1  S^  1  Piiedey  880. 


Digitized  by 


Google 


48  CASES  I^  THE  SUPREME  COURT, 

1876.  McROBERTS  v.  McBRIDE. 


April. 


Way — Bight  of — Action  for  obstructing — RigJU  of  carriage  way  not 
incliuied  in  right  of  foot  way — Misdirection — New  trial, 

Deokntion  alleged  ri^t  of  way  in  plaintiff  for  hones,  oattte  and  oarriages,  and  obBtroo- 
tion  to  same,  and  on  the  trial  this  was  the  only  claim  set  up.  The  Judge,  however, 
in  charging  the  J017,  told  them  that  if  they  should  find  a  right  of  way  for  carriages* 
cattle,  or  foot  passengers,  pluntiff  should  have  yerdiot ; 

Hdd,  an  erroneous  direction,  and  new  trial  ordered. 

Case  for  obstructing  a  carriage-way,  tiied  at  the  Charlotte  Cir- 
cuity before  Fisher,  J.  There  was  some  evidence  of  the  existence 
of  a  right  of  way  for  horses,  cattle  and  carriages,  and  its  obstruc- 
tion by  the  defendant.  No  right  of  foot-way,  as  distinguished 
from  a  carriage-way,  was  set  up  by  the  declaration,  or  sought  to 
be  established  at  the  trial.  The  learned  Judge,  however,  told  the 
jury,  if  they  found  a  way  for  carriages,  cattle  or  foot  passengers, 
their  yerdict  should  be  for  the  plaintiff.     Verdict  for  plaintiff. 

In  Michaelmas  term  1874,  Duff^  Q.  (7.,  for  the  defendant,  moved 
for  a  new  trial  on  the  ground  (among  others)  of  misdirection. 

Feb.  6.  Grimmer 9  C.  C,  shewed  cause.  The  trial  having  been 
conducted  all  through  as  a  case  of  obstruction  to  a  carriage-way, 
the  remark  of  the  learned  Judge,  which  must  have  been  merely  a 
laysus  linguoR,  could  not  in  any  way  have  influenced  or  misled  the 
jury.  No  claim  for  obstruction  to  a  foot- way  was  set  up  or  men- 
tioned by  the  plaintiff's  counsel. 

Duff^  Q.  Cf  in  support  of  the  rule. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Ritchie,  C.  J.  In  this  case,  a  right  of  way  for  carriages  was 
claimed.  No  right  of  foot-way,  as  distinguished  from  a  carriage- 
way, was  set  up  by  the  declaration  or  contended  for  at  the  trial 
on  either  side.  The  learned  Judge  told  the  jury,  if  they  found 
a  way  for  carriages,  cattle  or  foot  passengers,  it  would  entitle  the 
plaintiff  to  recover.  This  was,  in  our  opinion,  erroneous,  because 
it  is  evident  there  might  be  a  right  of  foot- way,  and  no  i*ight  of 
carriage-way.  On  this  simple  ground  there  must  be  a  new  trial, 
or,  though  on  the  evidence,  if  properly  directed,  the  jury  might 
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have  been  warranted  in  finding  a  carriage-waj,  still  they  may  ^^^' 
have  been  mialed ;  and  may  have  found  only  a  foot-way  obstructed 
—a  matter  not  complained  of  or  in  contention  between  tbe  parties. 
It  IB  to  be  rq^tted  that  the  learned  Judge's  attention  was  not 
particolarly  called  to  the  allq^ons  in  the  declaration  at  the  trial, 
as  we  think  it  should  have  been,  by  the  plainti£f  *s  counsel. 

Bule  ahtakUefar  mw  trial. 


GORDON  etalv.  MeOIBBON  et  al. 

Skmdtr  of  tUU — AetUm  on  the  ease  for — Necessity  of  alleging  special  1875, 

damage — Injunetion  order — Mdlieums  service  of—  AnriL 

Whether  a  ground  of  action.  ^ 

11»  ivriee  of  a  oopy  of  an  order  oflijniiotioii,  vwm  fhoagli  aU^gsd  to  hsTS  been  mads 
mtfiofama^y  nhiofkj  pUdntiffli  were  pverented  Ttom  mSXtna  certain  pioperty  to  Uie 
peifyserred,  sflbrdi no  groond  txr  an  aotion,  iink«  there  nasbem  somemiirepre 
MBtatkm  of  law  or  flu)t 

Hd  «**"*^"  an  aotion  fbr  dander  of  titles  the  words  most  be  followed  as  a  natnxaland 
kgal  eonseqnfiDoe  by  a  peeoniary  damage  to  the  plaintiii;  whioh  must  be  spedaUy 
aflegedand  proyed;  and  mere  words  of  oantion  are  not  enoash.  There  most  also  be 
anciqpscsB  a&cgationof  some  partienlar  damage  reeolting  to  pUdntiifftom  siidh  dander. 

Declaration.  First  count:  For  that  plaintiffs  were  possessed  of 
a  quantity  of  lumber^  and  were  desirous  of  selling  the  same,  and 
had  negociated  with  one  Walter  Brown  and  were  about  to  sell  the 
same  to  said  Brown,  and  defendants  wrongfully  and  injuriously, 
fidsely  and  malidously,  caused  and  procured  to  be  serred  upon 
and  delivered  to  said  Brown  a  certain  printed  paper  in  the  words 
and  figures  following;  (here  followed  what  purported  to  be  an 
order  of  injunction  against  three  persons — ^not  the  plaintifi — 
testraining  them  from  remoTing  or  disposing  of  timber  cut  on  cer- 
tun  lands  therein  described);  defendants  meaning  thereby  to 
niaVft  it  understood  and  believed  by  said  Brown  that  plaintifEs  did 
not  own  said  timber  and  had  no  right  to  sell  the  same>  and  that 
said  timber  was  mentioned  and  referred  to  in  said  paper,  and  that 
there  was  an  order  of  injunction  issued  out  of  the  Supreme  Court, 
eomsnanding  the  persons  named  in  said  order  firom  interfering 
irkh  aaid  timber }  and  that  by  j^urdiaring  said  timber  said  Brown 
would  be  disobeying  an  order  of  injunction  and  render  himsell 
liabW  to  pwushment  therefor ;  whereby  plaintiflb  lost  the  sale  of 
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said  timber,  and  were  compelled  to  pay  oat  a  large  sum  of  money 
in  connection  with  keeping  said  timber  on  board  a  vessel. 

The  second  count  was  substantially  the  same  ^  as  the  first. 

Third  count :  And  also  for  that  plaintiffs  were  possessed  of 
other  timber,  and  might  and  could  have  disposed  of  the  same  but 
for  defendants*  wrongful  conduct ,  yet  defendants  wrongfully  in- 
tending to  injure  plaintiffs  and  to  cause  it  to  be  suspected  and 
believed  that  they  did  not  own  said  last  mentioned  timber,  and 
to  hinder  plaintiffs  from  selling  the  same,  wrongfully,  injuriously, 
falsely  and  maliciously  caused  and  procured  one  William  Stephen- 
son to  assert  and  represent,  and  he  did  accordingly,  in  presence 
and  hearing  of  divers  liege  subjects  of  our  lady  the  Queen,  falsely 
assert  and  represent  of  and  concerning  plaintiffs  and  of  and  con- 
cerning said  timber  and  plaintiffs*  right,  title  and  interest  therein, 
that  "  there  would  be  a  law-suit  about  it,  (meaning  the  said  last 
mentioned  timber),  and  they  had  better  have  nothing  to  do  with 
it,"  (meaning  the  said  last  mentioned  timber) ;  whereby  divers  liege 
subjects  of  our  lady  the  Queen  who  were  about  to  be  and  become 
purchasers  of  said  last  mentioned  timber,  and  who  might  and 
otherwise  would  have  purchased  the  same,  were  deterred  and 
prevented  from  purchasing  said  last  mentioned  timber,  and  from 
thence  hitherto  have  wholly  declined  to  purchase  the  same,  and 
thereby  plaintiffs  were  hindered  and  prevented  from  selling  the 
same,  and  have  also  been  forced  to  pay  out  a  large  sum  in  expenses 
in  offering  said  timber  for  sale. 

Demurrer  to  first,  second  and  third  counts :  Joinder. 

Feb.  4  and  6.  Duff,  Q.  C,  in  support  of  the  demurrer.  The 
first  and  second  counts  are  bad  for  several  reasons.  1.  The 
title  to  the  property  is  not  stated  to  be  in  the  plaintiffs :  1  Chit. 
Fl  418  i  2  id.  835  note  :  g  SeL  N.  P.  1878,  note ;  WM  v.  Fox,^ 
2.  The  applying  for  and  obtaining  an  order  of  injunction  is  not 
a  ground  of  action :  neither  is  the  service  of  it.  3.  At  all  events 
no  action  will  lie  unless  both  malice  and  want  of  reasonable 
and  probable  cause  are  alleged,  just  as  these  allegations  are  essen- 
tial in  actions  for  malicious  prosecution :  Johnston  v.  SuUon.^ 
4.  The  declaration  does  not  disclose  a  legal  injury ;  to  shew  this 
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it  being  necessary  that  the  property  should  be  stated  to  be  the  ^^^' 
plaintiffs',  that  it  was  not  covered  by  the  injunction,  and  that 
plaintiffs  had  the  right  to  sell  it.  The  first  and  fourth  objections 
are  equally  applicable  to  the  third  count.  But  in  addition  to  this, 
there  is  no  allegation  that  the  statement  complained  of  was  made 
maliciously  and  without  reasonable  or  probable  cause.  The  fol- 
lowing cases  were  also  cited :  Carman  y.  Trueman ;'  Steward  ▼. 
Young  ;•  Brinsmeed  v.  Harrison  ;'  fVrend  v.  fVeild.* 
W,  Pugsley,  contra. 

The  declaration  does  not  allege  that  an  order  of  injunction  was 
obtained :  it  only  sets  forth  the  paper,  which  it  is  alleged  was 
maliciously  served  ;  but,  even  if  it  did  shew  an  injunction  had 
been  obtained,  an  order  of  injunction,  if  served  maliciously,  affords 
ground  for  an  action ;  otherwise,  one  might,  knowing  that  a 
party  was  about  to  sell  property,  procure  a  copy  of  an  order  of 
injunction,  and  for  the  malicious  purpose  of  preventing  him  from 
completing  his  contract  of  sale,  serve  the  copy  on  the  intending 
purchaser,  by  which  he  would  be  frightened  and  hindered  from 
buying,  (because  we  all  know  the  effect  such  a  paper  would  have.) 
The  seller  might  be  utterly  rained,  and  yet  no  action  would  lie  for 
such  a  wrongful  act.  An  allegation  that  the  act  was  done  malici- 
ously is  su£Elcient,  and  must  be  traversed.  The  onus  is  on  the 
defendant  to  rebut  the  malice  by  shewing  he  acted  bona  Jide,  with 
reasonable  and  probable  cause. 

As  to  the  ground  that  there  is  no  allegation  that  the  injunction 
was  obtained  or  served  without  reasonable  or  probable  cause,  my 
answer  is,  first,  that  we  do  not  allege  that  an  injunction  was 
obtained.  Second,  non  constat  but  that  defendants  were  mere 
intruders — ^not  claiming  title  to  this  lumber,  and  therefore  an 
allegation  of  malice  is  enough :  1  Stark.  Lib,  316.  Suppose  it  went 
to  trial,  we  would  have  to  prove  malice,  and  the  bona  fides  of  defen* 
dants'  conduct  would  be  a  proper  question  for  the  jury  :  See  Pitt  v. 
Donovan.*  Another  objection  is,  that  the  declaration  does  not  shew 
title  in  plaintiffs ;  but  that  objection  could  only  be  taken  on  special 
demurrer :  Rawey.  Roach.*    Then  it  follows  the  form  of  the  C.  L. 


>  1  Brown  P«r.  C,  101. 
«  L.  B.  5  C.  P.  122. 
'I..  B,  6  C.  P.  684. 


«  L.  R  4  Q.  B.  780. 
M  M.  ft  8.  371^ 
MM.fta809. 
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p.  Act,  p.  150,  form  28 :  See  also  PaUr  v.  Bakers  But  possession 
is  enough  to  sustain  the  action.  We  allege,  that  besides  losing  sale, 
the  plaintifis  were  obliged  to  pay  out  a  large  sum  of  money  in 
demurrage  and  other  expenses.  Brook  ▼.  Rawl,*  and  Stark.  Libel, 
pp.  54, 255,  were  also  cited.  The  word  "  maliciously,"  negatires 
probable  cause :  1  Stark.  Libel,  290. 

I^^iff",  Q.  C,  in  reply.     Rofce  y.  Roach  has  no  application,  because 

in  that  case,  where  it  was  alleged  the  intention  of  the  defendant 

was  to  injure  the  plaintiffs  in  the  possession  and  sale  of  ores,  the 

alleged  injury  was  to  the  possession.     But,  then,  the  other  objec* 

jection  is  fatal ;  the  plaintiffs  do  not  connect  the  paper  served  with 

the  injury  at  all.     There  is  no  allegation  that  an  injunction  was 

obtained,  and  that  though  this  property  was  not  covered  by  it,  yet 

it  was  maliciously  served.     ( FFeldon^  Q,  C,  amicus  curia,  referred 

to  Lumley  y.  Gye.*) 

Our.  adv.  tmU. 

The  judgment  of  the  Court  was  now  delivered  by 
Ritchie,  C.  J.  We  think  the  first  and  second  counts  of  the 
declaration  in  this  case  cannot  be  sustained.  There  is  nothing 
to  justify  the  innuendo.  An  innuendo  can  only  be  introduced  as 
explanatory  of  some  matters  already  expressed,  but  never  for  a 
new  charge  :  it  cannot  add  to,  or  enlarge  or  change  the  sense  of 
the  previous  words ;  which  this  innuendo  clearly  does.  It  is  not 
pretended  that  the  injunction  set  out  in  the  two  first  counts,  was 
not  duly  obtained  in  the  words  therein  set  forth ;  and  the  mere 
&ct  of  serving  a  copy  of  it  on  Walter  Brown,  who  was  negoda- 
ting  with  the  plaintiffs  for  the  purchase  of  a  quantity  of  timber, 
not  even  alleged  to  have  been  mentioned  or  referred  to  in  the 
injunction,  can  by  no  possibility  furnish  a  ground  of  action.  No 
misrepresentation  of  law  or  fact  is  set  out  in  the  declaration.  A 
man  may  be  liable  if  he  misrepresents  a  fact,  and  another  person, 
misled  by  such  misrepresentation,  acts  upon  it  and  thereby  suffers 
damage.  But  no  man  is  liable  to  an  action  for  simply  making  a 
statement,  the  truth  of  which  is  not  impugned :  BeaUy  v.  Lord 
Ebury.*    In  this  case,  speaking  of  Cherry  v.  The  Bank  o/AuttraUa," 


'8C.B.881. 

s  19  L.  J.  Bash.  n4. 

'2B.&B.210. 
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Lord  Caisns  says,  "  The  Court,  therefore,  proceeded,  and  as  I  hum*  ^^^ 
bly  Yentare  to  thiak,  rightly  proceeded,  upon  the  well  known 
principle  of  law,  that  if  a  false  statement  is  made,  fidse  to  the 
knowledge  of  the  person  making  it,  of  a  fact  which  at  the  time 
practically  ascertained  one  way  or  the  other,  and  that  statement  is 
acted  on,  and  was  meant  to  be  acted  on  by  others,  the  persons 
who  acted  upon,  and  were  misled  by  that  false  statement,  hare  a 
remedy  against  the  person  who  made  it  *  *  *  That  in  no 
way  applies  to  the  present  case.  There  b  nothing  which  was  in 
any  way  a  misrepresentation  or  error."  Lord  HATHsaLT  said, 
*'  The  aathorities  which  were  cited,  (I  am  not  going  to  pnrsne 
them  in  detail,  because  one  obseryation  applies  to  each  and  all), 
come  to  this — that  if  a  man  misrepresent  a  fact,  to  that  fact  he  is 
bound,  if  any  other  person,  misled  by  such  misrepresentation,  acts 
upon  it,  and  thereby  suffers  damage.  That  is  a  principle  of  law 
long  settled,  and  all  the  authorities  turn  upon  that  point.  The 
only  question  your  Lordships  hare  to  ask  yourselves  is,  has  there 
been  any  such  misrepresentation  of  fact  in  this  case  ?"  And  all 
we  haye  to  ask  ourselves  in  the  present  case  is,  is  there  any  alle- 
gation of  misrepresentation  by  the  defendants  upon  which  any 
person  has  acted,  and  been  misled,  and  whereby  the  plaintifb  have 
suffered  damage?  To  this  question,  it  is  obvious,  the  answer 
must  be  in  the  negative. 

As  to  the  third  count,  this  is  in  the  nature  of  an  action  for  slan* 
der  of  title.  To  maintain  an  action  of  that  character,  the  words 
most  be  followed  as  a  natural  and  legal  consequence  by  a  pecuni* 
niary  damage  to  the  plaintifis,  which  must  be  specially  alleged 
and  proved.  In  Pater  v.  Baker,^  Maulb,  J.,  says,  '*  This  is  an 
acdon  for  slander  of  title,  which  is  a  sort  of  metaphorical  expres* 
sion.  Slander  of  title  may  be  of  such  a  nature  as  to  fall  within 
the  scope  of  ordinary  slander.  Slander  of  title  ordinarily  means 
a  statement  of  something  tending  to  cut  down  the  extent  of  title, 
which  lA  injurious  only  if  it  is  &lse.  It  is  essential  to  give  a  cause 
0f  action,  that  the  statement  should  be  false  ;  and  therefore  false* 
hood  is  given  in  evidence  under  '  not  guilty*  since  the  new  rules. 
It  is  essential  also,  that  it  should  be  malicious;  not,  as  Lord 
Ellbnbosough  observes  in  Pitt  v.  Donovan,  in  the  worst  sense,  bi^t 
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^^7^'        with  intent  to  injure  the  plaintiff.     If  the  statement  be  true — ^if 
GoBDov      there  really  be  the  infirmity  in  the  title  which  is  suggested,  no 
action  will  lie,  however  malicious  the  defendant's  intentions  may 
be.'*     See  also  Steward  ▼.  Young. ^ 

In  the  present  case,  the  complaint  is,  that  the  defendants  wrong- 
fully, injuriously,  falsely  and  maliciously  caused  and  procured  one 
William  Stephenson  to  assert  and  represent,  and  that  he  did 
accordingly,  and  in  the  presence  and  hearing  of  divers  liege  sub- 
jects, &c.,  falsely  assert  and  represent  of  and  concerning  the  plain- 
tifis,  and  of  and  concerning  this  timber,  and  of  the  plainti&'  right, 
title  and  interest  therein,  that  there  would  be  a  lawsuit  about  it, 
and  they  had  better  have  nothing  to  do  with  it ;  whereby  divers 
of  the  said  liege  subjects  who  were  about  to  be  and  become  pur- 
chasers of  the  said  timber,  and  who  might,  and  otherwise  would 
have  purchased  the  same,  were  deterred  and  prevented  from  pur- 
chasing the  same,  and  have  hitherto  wholly  declined  to  purchase, 
and  the  plaintiffs  were  thereby  hindered  and  prevented  from 
selling,  &c.  We  do  not  think  that  the  words  here  complained  of 
tended  to  cut  down  the  extent  of  the  plaintiffs'  title,  or  alleged 
any  infirmity  in  the  title.  They  may  have  amounted  to  words  of 
caution,  calculated  to  induce  inquiry  on  the  part  of  intending 
purchasers,  but  they  were  not  words  which  must  necessarily  be 
followed,  as  a  natural  and  legal  consequence,  by  a  pecuniary 
damage  to  the  plaintiffs  ;  nor  is  any  such  specially  alleged,  though 
there  is  a  general  allegation  that  they  were  so.  Such  general 
allegation  in  an  action  for  slander  of  title,  namely,  that  the  plaintiff 
lost  the  sale  of  his  lands,  has  been  held  too  general,  and  therefore 
bad  :  See  Com.  Dig.  "Action  on  the  case  for  defamation^"  (G.  II.) 
Accordingly  it  was  held  in  Malachy  v.  Soper*  that  without  alleg- 
ing special  damage,  no  action  for  slander  of  title,  whether  written 
or  oral,  will  lie,  and  that  there  must  be  an  express  allegation  of 
some  particular  damage  resulting  to  the  plaintiff  from  such  slander  ; 
for  this  action  is  not  properly  an  action  for  words  spoken,  or  for 
libel  written  and  published,  but  an  action  on  the  case  for  special 
damage  sustained  by  reason  of  the  speaking  or  publication  of  the 
•lander  of  the  plaintiffs'  title.     In   Hargrove  v.  LeBreton*  Lord 

>  L.  B  5  C.  P.  122.  'iBorr.  2425. 
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Maksfieu)  says,  that  to  maintain  such  an  action  as  this,  there        ^^75. 

must  be  malice,  either  express  or  implied,  and  the  words  spoken  Gobdov 
most  go  to  defeat  the  plaintiff's  title ;  it  must  be  sttch  a  slander  as  ^^ 

goes  directly  to  defeat  the  plaintiff's  title. 

Judgment  for  the  defendants. 


DEVEBEB  V.  AUSTIN,   ASSIGNEE   OF   STEPHEN   GLASIEE,  1876. 


AN  INSOLVENT  UNDER  THE  INSOLVENT  ACT  OF  1869. 

Inaolvent  Act  of  1869 — Memorial  of  judgment —  Wheiher  it  binds  real  estate 

of  Insolvent  after  his  assignment — Whether  such  judgment 

can  he  enforced  against  Debtor^s  real  estate — Iden, 

A  jodgmeht,  a  memorial  of  which  has  been  r^pstered,  is  a  charge  upon  the  real  estate 
ef  ue  debtor,  who  afterwards  becomes  insolyent  and  makes  an  asncnment  under 
*'  The  InsoWont  Act  of  1869,**  and  can  be  enforced  against  the  reiJ  estate  which 
beiU»^ged  to  the  debtor,  and  was  transferred  to  his  asmgnee  by  the  assignment  under 
1heAot« 

Appeal  from  the  judgment  of  Ritchie,  C.  J.,  sitting  in  Equity, 
on  a  special  case,  which  was  stated  for  the  purpose  of  ascertaining 
whether  a  judgment  obtained  by  the  plaintiff  against  the  insolvent, 
a  memorial  of  which  was  registered  prior  to  his  assignment,  was  a 
charge  upon  the  real  estate  after  the  debtor's  assignment  under  the 
Insolyent  Act,  and  could  be  enforced  against  the  real  estate  which 
belonged  to  the  debtor  and  was  transferred  to  his  assignee  under 
the  Act.  The  learned  Chief  Justice  decided  that  the  plaintiff's 
lien  was  not  taken  away  by  the  assignment  of  the  judgment  debtor, 
and  the  defendant  appealed. 

Duffy  Q.  C,  for  the  appellant.  The  lien  of  the  judgment  credi- 
tor 18  not  2LJUS  in  re,  or  jus  ad  rem ;  it  is  not  a  right  in  any  of  the 
lands  of  the  judgment  debtor,  or  to  them :  Bra/:e  v.  The  Duchess 
of  Marlborough ;'  Awral  ▼.  Wade ;'  1  SKm/  Eq.  Jur.,  Sec.  506.  It 
ii  only  a  right  to  issue  an  execution  against  the  lands  and  tene- 
ments of  the  judgment  debtor;  and,  in  the  event  of  personal- 
estate  of  the  debtor  not  being  found  sufficient  to  satisfy  the  execu*. 
don,  then^  afad  only  then,  to  levy  upon  and  sell,  so  much  and  such  * 
portions  of  the  debtor's  lands  as  may  be  required  for  that  purpose. 
>8P.Wais.491.  '.  'UftQoiild262. 
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WC.  It  h  said  that  it  is  usoal  to  make  judgment  creditors,  whose  memo* 
rials  ure  registered,  parties  to  foreclosure  suits ;  and  it  is  argued 
from  that  drcumstanoe,  that  those  creditors  must  necessarily  have 
some  estate  or  interest  in  the  lands  of  the  debtor ;  but  that  is  not 
a  necessary  conclusion  to  be  derived  from  such  a  circumstance. 
Bquit^  requires  all  parties  whose  rights  may  be  a£Eected  by  the 
decree  to  be  before  the  Court ;  and  the  right  of  the  judgment 
creditor  to  make  his  lien  ayailable  by  an  execution  would  be  taken 
away  by  the  foreclosure.  And  it  is  for  this  reason,  and  not  because 
the  jucl^ent  creditor  has  a  jut  in  re,  that  he  is  made  a  party  to  a 
foreclosure  suit 

In  England  the  lien  of  the  judgment  creditor  was  created  by 
the  Statute  of  Wescminster,  IS  Edw.  I,  c.  18,  which  also  gave  the 
writ  of  elegit  to  enforce  it  upon  a  moiety  only  of  the  debtor's 
lands.  It  was  only  by  means  of  this  writ  that  it  could  be  enforced. 
Equity  neyer  interfered  originally  to  enforce  it.  Equity  only 
interposed  when  it  became  necessary  to  remove  an  impediment, 
such  as  an  outstanding  term,  or  other  equitable  obstacle  to  the 
execution  of  the  writ,  arising  from  the  death,  or  created  by  the  act, 
of  some  of  the  parties.  Before  the  interposition  of  the  Court  of 
Equity  was  asked  at  all,  the  elegit  had  to  be  issued,  and  the  exis- 
tence of  the  obstacle  to  its  execution  had  to  be  discovered.  It 
was  necessary,  in  the  bill  filed,  to  aver  the  issaing  of  the  writ,  and 
to  shew  why  it  could  not  be  executed ;  otherwise  it  would  be 
demurrable,:  Neate  v.  Marlborough.^ 

In  the  reign  of  George  S  an  Act  was  passed  subjecting  lands  in 
the  Colonies  to  the  payment  of  debts. 

When  this  Province  was  erected  into  a  separate  Province,  with 
a  Legislature  of  its  own,  it  proceeded  forthwith  to  legislate  upon 
Che  subject.  The  26  Geo.  S,  c.  12,  is  intituled  ''An  Act  subject- 
ing Beal  Estates  in  the  Province  of  New  Brunswick  to  the  pay- 
ment of  debts  and  directing  the  Sheriff  in  his  proceedings  thereon/' 
The  first  section  enacts  ''  That  the  lands,  &c.,  of  any  person  what- 
soever indebted  shall  be  liable  to  and  chargeable  with  all  just 
debts  and  demands  of  what  nature  or  kind  soever,  owing  by  or 
due  from  any  such  person  to  his  Majesty,  or  any  of  his  subjects, 
and  shall  be  and  are  hereby  made  chaUeU  for  tlie  satis^ttction  theve^ 
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m  UJce  manner  as  personal  estaXes  within  this  Province  are  seized,  sold        ^^^^- 
or  disposed  of  for  satisfaction  of  debts."     The  second  section  directs      Divibkr 
the  Sheriff  first  to  seize  and  sell  the  debtor's  personal  property,  and  *'• 

in  default  of  sufficient  personal  property,  "  then  and  in  that  case 
to  seize,  sell  and  dispose  of  so  much  and  no  more,  as  near  as  may 
be,  of  the  houses,  lands,  &c.,  of  the  defendant  as  will  be  sufficient 
to  satisfy  the  whole,  or  the  residue,  as  the  case  may  require,  of  the 
moneys  aforesaid,  &c.,  a^id  tn  stick  writ  made  payable**  The  fourth 
flection  authorizes  the  defendant  to  elect  what  portion  of  his  lands 
shall  be  sold.  By  the  fifth  section  the  Sheriff  is  authorized  to 
conrey  the  lands  so  sold,  by  which  deed  •*  the  purchaser  shall  be, 
&c.,  vested  in  as  good  and  perfect  an  estate  as  the  owner,  &c.,  was 
seized  of  at  or  before  the  said  judgment^  Sfc*  The  seventh  section 
enacted  thai  no  process  against  real  estate  should  issue  until  one  of  the 
Judges  of  the  Supreme  Court  should  inspect  the  record  of  the 
judgment  and  should  also  inspect  the  process  to  be  issued  thereon, 
and  should  certify  that  no  error  was  apparent  therein ;  and  until 
such  judgment  and  process,  together  with  such  certificate,  should 
be  recorded  in  a  book  to  be  kept  by  the  Clerk  of  the  Supreme 
Court. 

This  Act  made  the  lands  of  the  judgment  debtor  liable  for  its 
satisfaction,  provided  the  judgment  was  recorded  at  full  length 
together  with  the  process  to  be  issued  on  it ;  but  they  were  made 
liable  only  in  the  same  manner  that  personal  estate  was,  that  is  to 
say,  by  levy  and  sale  under  execution.  Tinder  this  Act  the 
judgment  was  a  lien  upon  the  land  if  it  was  enrolled « at  length ; 
but  it  was  a  lien  which  could  only  be  enforced  by  execution.  The 
8  Geo.  4,  c.  7,  was  passed  to  do  away  with  the  necessity  of  record- 
ing the  judgments  at  length.  The  first  section  repeats  the  seventh 
section  of  the  26  Greo.  8,  c.  IS ;  and  the  second  and  third  sections 
create  a  lien  upon  the  land  of  the  judgment  debtor  when  a  docket 
of  ihs  judgment  is  filed  in  the  form  prescribed.  It  provides  that 
"  no  judgment  not  docketed,  &c.,  shall  bind  any  lands,  &c.  Nor 
shall  any  execution  thereon  issue,"  &c.  The  very  next  Act, 
8  Greo.  4,  c.  8,  enacts  that  "  as  against  subsequent  purchasers  and  morU 
^agete  for  valuable  consideraiion^  no  judgment^  even  if  docketed, 
should  hind  lands,  but  only  from  the  time  that  a  memorial  thereof 
was  registered  in  the  County  where  the  lands  lie.  It  will  be 
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observed,  that  it  was  not  the  object  of  this  Act  to  create  a  lien  apon 
the  land  of  the  judgment  debtor  by  filing  a  memorial :  its  purpose 
was  to  restrict  and  limit  the  application  of  a  lien  which  was  created 
by  the  docketing  of  the  judgment  under  the  former  Act.  It  wa» 
not  passed  to  help  the  judgment  creditor,  but  to  protect  innocent 
*'  purchasers  and  mortgagees  for  a  valuable  consideration"  from 
judgments  of  which  they  might  have  no  notice. 

The  26  Geo.  3,  c.  12,  4  Geo.  4,  c.  19,  and  8  Geo.  4,  c.  7, 
remained  in  force  until  repealed  by  the  Revised  Statutes,  chap. 
162,  (I  Rev.  Statutes  468,  470,  471).  The  8  Geo.  4,  c.  8,  was 
repealed  by  10  Vic,  c.  42,  (1847),  which  consolidated  and 
amended  all  the  Laws  relating  to  the  Registry  of  Deeds,  &c. 

The  10  Vic.  c.  42,  sec.  19,  re-enacts  the  1st  sec.  of  8  Geo.  4,  c.  8, 
with  the  additional  proviso,  "  that  after  the  expiration  of  five  years 
from  and  after  the  time  of  the  registry  of  any  such  memorial  of 
judgment,  such  memorial  of  judgment  shall  be  of  no  force  or  eflfect 
against  lands,  &c.,  as  to  any  ;purchaser,^  (mortgagee  not  named) 
"  unless  a  like  memorial  is  again  registered  within  five  years 
before  the  conveyance  to  any  such  purchaser  is  duly  registered.'* 

The  21st  section  secures  priority  to  executions,  in  the  order  in 
which  they  are  issued,  according  to  the  26  Geo.  S,  c.  12.  Not- 
withstanding this,  the  execution  levied  may  be  upon  a  judgment 
subsequent  to  that  of  which  a  memorial  is  filed.  It  is  clear, 
beyond  doubt,  that  under  these  Acts  the  lien  of  the  judgment 
creditor,  notwithstanding  his  memorial,  was  one  which  gave  no 
estate  or  interest  in  the  land  of  the  judgment  debtor,  but  was  a 
lien  which  was  capable  of  being  enforced  only  by  levy  and  sale 
under  an  execution. 

Subsequently  to  the  Statute  13  Edw.  1,  c.  18,  and  prior  to  the 
10  Vic,  c.  42,  the  law  on  this  subject  had  undergone  considerable 
change  in  England.  The  history  of  the  law  there  is  given  by 
Vice-Chancellor  Kindersley  in  Boi%d  v.  Bell,^  and  by  Lord  West- 
bury  in  Nortcliffe  v.  WarhurUm*  The  Imperial  Statute  1  and  2 
Vic,  c.  110,  "  altered  the  law  materially.  It  gave  to  the  judg- 
ment creditor  a  right  to  extend  and  take  the  whole  of  the  lands;  and  it 
placed  the  decrees  of  a  Court  of  Equity  on  an  equal  footing  with 
the  judgment  of  a  Court  of  Law."     See  1  and  2  Vic,  c  110,  io 
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the  Appendix  to  the  Statutes,  Law  Journal  1886, 1838.  The  19th  1876. 
section  provides  for  the  registry  of  judgments  in  the  Common  Dirnn 
Fleas  at  Westminster.  The  13th  section  makes  the  judgments  so 
registered  a  charge  upon  the  lands,  and  expressly  gives  the  judg- 
ment creditor  "  the  same  renudUs  in  a  Court  of  Equity  against  the 
hereditaments  so  charged  by  virtue  of  the  Act,  or  any  part  thereof, 
as  he  would  be  entitled  to  in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up  had  power  to  charge  iht  same 
hereditamints  and  had  hy  writing  under  his  hand  agreed  to  charge  the  same 
with  the  amount  of  such  judgment  debt  and  interest  thereon/' 

With  the  1  and  2  Vic,  c  110,  before  them,  our  Legislature, 
when  pasHing  the  Revised  Statutes,  instead  of  employing  the  lan- 
guage of  the  Imperial  Statute  for  the  purpose  of  creating  a  charge, 
deliberately  adopt  the  language  of  the  8  Geo.  4,  cap.  7,  and  enact 
that  the  judgment  shall  bind  the  land,  &c. 

By  the  1  Revised  Statutes,  chap.  162,  after  providing  for  the 
docketing  of  judgments,  as  before,  and  enacting  that  such  judg- 
ment shall  bind  the  lands,  it  is  enacted  that  a  memorial  of  such 
judgment  registered  in  the  office  of  the  **  Registrar  of  Deeds  of 
the  County  where  the  lands  lie,  or  an  execution  thereon  delivered 
to  the  Sheriff  to  be  executed  shall  bind  the  lands  of  the  person 
against  whom  the  judgment  was  recovered  or  the  execution  issued." 
It  is  contended  on  behalf  of  the  plaintiffs,  that  the  language  of 
this  section  creates  a  statutory  mortgage,  and  gives  the  judgment 
creditor  an  interest  in  the  lands  of  the  judgment  debtor,  which 
interest  would  not  pass  to  the  assignee  in  insolvency  under  section 
10  or  29,  and  which  a  Court  of  Equity  will  make  available  with- 
out a  recourse  to  an  execution.  It  is  submitted  that  the  language 
**  bind  the  land,"  is  the  same  as  that  used  in  the  8  Geo.  4,  c.  7, 
and  which  gave  no  right  to  or  interest  in  the  lands  of  the  debtor, 
unless  and  until  an  execution  was  levied  thereon.  The  only 
difference  between  the  Revised  Statutes  and  the  Law  as  it  previ- 
ously stood,  is  that  the  former  have  failed  to  secure  the  priority  of 
executions  according  to  their  order  as  issued.  The  previous 
Statutes  had  always  done  so.  Without  such  a  provision,  the  first 
judgment  creditor  whose  judgment  was  docketed,  and  who  had 
issued  his  execution,  would  have  had  priority  over  a  subsequent 
judgment  creditor  with  an  earlier  execution.     And  that  is  just  the 
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point  decided  in  Mills  v.  MilU^  There  both  judgment  creditors 
had  taken  the  proper  steps  to  enforce  their  lien  by  execution ; 
and,  as  between  two  execution  creditors,  the  Court  enforced  the 
lien  of  the  earliest  judgment  against  the  earliest  execution.  That 
the  Court  would  have  done  before  the  passing  of  the  Revised 
Statutes^  had  the  law  not  expressly  given  priority  to  the  earlie^^t 
execution.  At  common  law  the  execution  would  have  related 
back  to  the  time  of  signing  the  judgment ;  the  S6  Geo.  3^  c  12, 
gave  priority  to  the  first  execution  issued,  and  that  priority  was 
secured  by  all  the  subsequent  Acts  until  the  passing  of  the  Revised 
Statutes. 

It  is  said  that  in  Doe  dem,  Solomon  v.  Graham,  followed  by  Doe 
dem.  Kerr  v.  Jamieion*  the  Court  decided  that  a  Sheriff's  deed 
related  back  to  the  registry  of  the  memorial  of  judgment,  and 
defeated  an  intermediate  conveyance  by  the  judgment  debtor. 
And  why  should  it  not  ?  The  judgment  creditor  had  his  Lien  by 
virtue  of  the  judgment  docketed ;  the  purchaser  had  notice  of 
that  lien  by  virtue  of  the  memorial  on  the  Registry  of  the  County 
where  the  lands  were  ;  and  the  judgment  creditor  pursued  the 
proper  course  to  enforce  his  lien  by  levy  and  sale  under  an  execu- 
tion. It  is  not  necessary  for  the  decision  of  either  of  these  cases 
to  hold  that  the  registry  of  the  memorial  gave  an  interest  in  the 
land  of  the  debtor  or  created  a  mortgage  upon  it.  The  language 
of  the  English  Act  1  and  2- Vic,  c.  110^  is  much  stronger  than 
ours  :  See  Smith  v.  Hurst'  under  this  Act.  And  see  In  re  Perrin* 
decided  under  an  Act  relating  to  Ireland,  the  language  of  which 
is  identical  with  that  of  1  and  2  Yic,  c.  110. 

It  is  not  intended  to  raise  any  point  here  upon  the  statement  in 
the  special  case,  that  no  execution  has  actually  been  issued.  The 
case  may  be  regarded  as  amended  in  that  particular,  so  as  to  raise 
the  question  that  an  execution,  if  issued  now,  would  be  of  no  avail 
as  against  the  assignee  under  the  Insolvent  Act.  We  submit  that 
it  would  not,  mde  Insolvent  Act  of  1869,  sec.  69.  And  if  the  lien  is 
of  such  a  nature  that  it  can  only  be  made  available  by  an  execu- 
tion, and  the  benefit  of  an  execution  is  taken  away  by  the  Act^ 
then  the  lien,  as  against  the  assignee,  is  gone. 


'4  Allen  46. 
'  Stey.  Dig.  860. 


MO  Hare.  80. 48, 48. 
«  2Dr.  ft  W.  147»  149, 166, 167, 162. 
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It  is  said  that,  if  this  be  so,  and  an  execution  cannot  be  made  avail-  ^^76. 
able  to  enforce  the  lien,  if  is  a  proper  case  for  Equity  to  interfere  Dbvbbib 
and  remoYe  the  impediment.  But  it  is  submitted,  that  this  is 
more  than  an  equitable  obstacle  to  the  execution  of  the  writ, 
arising  from  the  death  or  act  of  some  of  the  parties.  It  is  a  legis* 
lative  prohibition.  The  Court  must  do  a  great  deal  more  than 
remove  an  obstacle :  it  must  repeal  a  Statute. 

Is  it  not  contrary  to  the  spirit  of  a  law,  the  policy  of  which  is 
to  distribute  the  property  of  the  debtor  amongst  all  his  creditors, 
to  give  to  one  of  them  a  right  to  take,  it  may  be,  the  whole  ? 
Apart  from  the  right  which  the  judgment  creditor  may  have  at  law 
to  issue  his  execution,  what  equity  has  he  as  against  the  assignee 
of  all  the  creditors  ?  Under  the  10th  section  of  the  Insolvent  Act 
of  1869,  all  the  ''real  estate  of  the  insolvent  and  all  his  interest" 
therein  passes  to  the  assignee  ;  and  unless  the  judgment  creditor 
had  a  jus  in  re,  no  right  would  remain  in  him  after  the  assign- 
ment. The  only  rights  preserved  under  that  section  are  the 
rights  of  pledges  of  personal  property.  Under  section  116,  the 
rights  of  execution  creditors,  whose  executions  have  been  issued 
previous  to  the  coming  into  force  of  that  Act,  are  preserved,  and 
also  the  lien  of  the  attaching  creditor  for  costs. 

His  Honor  the  Chief  Justice  refers  to  sections  41  and  99  of  the 
Insolvent  Act,  as  relating  to  liens  of  this  description,  and  as  con- 
templating their  being  preserved.  It  is  submitted  that  neither  of 
these  sections,  without  considerable  straining  of  the  language,  can 
be  made  to  do  so.  The  former  refers  to  *'  hypothecary  debts," 
and  "  the  payment  of  priviledged  debts."  Neither  of  these  terms 
are  ever  applied  in  our  law  to  the  lien  of  a  judgment  debtor.  The 
former  certainly,  and  both  perhaps,  apply  to  the  Province  of 
Quebec.  The  latter  may  apply  to  the  case  of  claims  of  landlords 
for  rent,  but  there  is  no  reason  to  suppose  that  the  Legislature 
intended  it  to  apply  to  a  lien  of  this  description.  Why  should 
the  words  ''mortgage,  hypothec,  lien,  or  collateral  security  held 
by  any  such  creditor,"  be  construed  to  mean  the  "  lien "  of  a 
jad^ment  creditor  ?  The  lien  of  an  attorney  for  his  costs,  of  a 
pond-keeper  on  the  logs  in  his  pond,  of  a  ship-owner  for  goods 
in  his  possession  for  freight^  or  any  common  law  lien  which  a 
party  might  have  upon  property  in  his  possession,  would  aptly 
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1875'  and  properly  fill  the  meaning  of  the  word  "  lien  "  in  this  section. 
Deyebeb  If  it  be  that  a  lien  of  this  kind  gives  no  right  or  interest  what- 
ever 171  or  to  any  specific  land  of  the  debtor,  then  the  absolute  and 
entire  interest  passed  to  the  assignee  under  the  assignment.  And 
if  it  be  that  the  judgment  creditor  had  no  means  of  enforcing  his 
lien  but  at  law  and  by  execution,  the  59th  section,  which  renders 
the  execution  valueless,  in  effect  destroys  the  lien  as  against  the 
assignee.  11  the  argument  thus  to  be  derived  from  collating  the 
different  Acts  in  pari  materia  be  sound,  the  conclusion  must  be 
adopted,  however  great  the  inconvenience  may  be  resulting  from 
its  adoption.  Nevertheless  the  argument,  ab  inco7ivenicate,  was 
the  one — ^it  may  bj3  said,  nearly  the  only  one — pressed  by  counsel 
for  the  plaintiff"  before  his  Honor  the  Chief  Justice. 

The  case  was  supposed  of  a  judgment  registered  for  a  large 
sum ;  of  a  purchaser  buying,  subject  to  the  memorial,  and  at  a 
price  regulated  with  a  view  to  payment  of  the  judgment  debt ;  and 
of  the  judgment  debtor,  after  such  purchase,  going  into  the  Insol- 
vent Court.  Then,  it  was  argued,  the  lien  of  the  judgment  creditor 
would  be  gone,  and  neither  the  judgment  debtor  or  the  estate  of 
the  insolvent  be  benefited.  We  have  not  argued  that  the  lien  of 
the  judgment  creditor  in  such  circumstances  would  be  gone.  The 
filing  of  the  memorial  was  notice  to  the  purchaser  of  the  existence 
of  the  lien — ^was  expressly  made  so — under  the  8  Geo.  4,  c.  8, 
the  10  Vic,  c.  42,  and  the  Revised  Statutes,  c.  162 ;  and  when 
the  title  to  the  land  passed  to  him  under  the  conveyance  from  the 
judgment  debtor,  the  latter  had  created  an  obstacle,  by  his  own 
act,  to  the  enforcing  of  the  lien  of  the  judgment  creditor,  which  a 
Court  of  Equity  would  remove.  There  would  be  equities  as 
between  the  judgment  debtor  and  the  purchaser  in  the  supposed 
case;  which  it  is  respectfully  submitted,  cannot  be  discovered, 
either  under  the  letter  or  spirit  of  the  Insolvent  Act,  as  between 
the  judgment  creditor  and  the  assignee  of  the  creditors. 

Ex  parte  Villars,  In  re  Rogers  ;*  and  Ex  parte  James,  In  re  Con- 
den*  would  apply  if  this  were  a  statutory  incumbrance ;  but  it  is 
contended  that  it  is  not.  The  English  Statute  1  and  2  Vic, 
c  110,  makes  the  judgment  a  specific  charge  upon  the  real  estate, 
but  our  Statute,  it  is  submitted,  does  not. 

^  L.  B.  9  Ch.  App.  482,  '  L,  B.  9  Gh.  App,  609. 
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S.  R.  Thomson,  Q.  C,  for  the  respondent.  The  fallacy  of  Mr.  ^876. 
Dujps  whole  argument  is,  that  he  assumes  the  memorial  is  not  a  Dbvbbib 
charge  on  the  land.  To  refute  this,  I  cite  Coltoelty.  Kinsman.* 
It  is  contended  that  the  only  effect  of  the  memorial  is  to  restrain 
the  operation  of  the  judgment  to  the  time  of  registry ;  but  I  submit 
that  the  Legislature  has  made  the  memorial  a  positive  charge  : 
the  Act  says,  "  every  memorial  shall  bind  the  lands."  This  memo- 
rial was  a  lien^  founded  on  the  judgment,  no  doubt,  but  entirely 
specific  and  distinct  from  it.  A  statutory  mortgage  is  created — an 
equitable  mortgage  is  put  on  the  land.  (Wbldon,  J.  The  Act 
makes  the  memorial  of  the  same  effect  as  an  execution.)  Even  of 
greater  effect,  because  the  execution  is  returnable  at  a  certain  time  ; 
not  so  the  memorial.  Here  is  a  statutory  charge  on  the  lands, 
and  it  seems  to  me  impossible  to  argue  that  it  has  been  swept 
away.  It  might  possibly  be  that,  before  we  have  a  right  to  come 
to  a  Court  of  Equity,  we  would  be  obliged  to  go  through  the 
empty  form  of  issuing  an  execution,  but  that  technical  objection 
is  waived.  The  bill  is  filed  on  the  equitable  principle  that,  the 
lands  having  got  in  the  hands  of  the  assignee,  we  come  here  to 
get  this  obstruction  removed.  No  question  is  raised,  either,  under 
the  50th  section  of  the  Insolvent  Act.  It  is  argued  on  the  other 
side^  that  the  memorial  is  swept  away  by  reason  of  its  depending 
for  its  enforcement  on  an  execution ;  but,  if  I  am  right  in  the 
view  that  the  memorial  is  a  statutory  mortgage,  the  argument  is 
entirely  gone. 

I  felt  considerable  difficulty  under  the  59th  section,  because  our 
memorial  was  not  registered  until  after  the  passing  of  the  Act^ 
That  section,  however,  only  provides  that  the  issue  of  execution 
and  delivery  to  the  Sheriff  shall  give  no  lien,  and  therefore  has 
no  application  to  this  case,  because  it  cannot  affect  a  lien  which 
exists  independently  of  the  execution  altogether.  There  must, 
then^  be  some  other  section  to  sweep  away  this  memorial ;  but 
where  is  it — ^treating  the  whole  Act  as  intra  vires  ?  The  10th 
section  vests  all  the  insolvent's  interest  in  his  real  estate.  What 
interest  had  be  here  ?  All  he  possibly  could  have,  save  what  was 
(80  to  speak)  carved  out  of  it  by  the  memorial.  It  would  surely 
only  be  by  express  words  that  the  assignment  could  vest  in  the 

>  James'  R.  898.  "* 
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1876.  assignee  any  thing  more  than  the  insolvent  himself  had.  Sections 
Dbtebkb  47  and  116  do  not  strengthen  the  appellant's  position.  By  sec- 
tion 48^  the  assignee's  deed  is  only  to  have  the  same  effect  as  a 
Sheriff's  deed;  and  if,  as  has  been  established  by  numerous 
decisions,  the  Sheriff  can  only  sell  subject  to  prior  memorials, 
surely  the  assignee  can  only  sell  subject  to  them  also.  Why 
should  such  a  lien  as  this  (declared  by  our  Statute  to  be  so)  be 
swept  away,  and  other  liens,  as  liens  on  ships,  be  preserved  ?  See 
section  61.  The  Insolvent  Act  nowhere  discloses  an  intention  to 
destroy  any  lien  fairly  acquired.  There  is  no  reason  for  it ;  the 
memorial  is  a  notice.  (Wetmore,  J.  Other  debts  of  the  insol- 
vent may  have  accrued  long  before  the  registry  of  the  memorial.) 
But  it  is  also  sought  by  the  argument  to  carry  it  to  cases  where  the 
memorials  may  have  been  registered  long  before  the  other  debts 
accrued. 

If  the  69th  section  is  struck  out  of  the  argument,  Mr.  DuJTs 
contention  is  gone.  (AUiEN,  J,  You  weaken  his  argument  very 
much,  I  admit.)  I  have  conclusively  shewn  that  that  section  does 
not  apply  to  a  lien  by  a  memorial.  The  result  of  his  argument 
would  be  this :  assume  the  case  of  a  man  with  $5,000  worth  of 
real  property,  with  a  memorial  against  it  for  $4,000.  I  buy  for 
the  difference,  and  the  vendor  then  goes  into  the  Insolvent  Court, 
the  memorial  is  swept  away,  and  I  make  $4,000  by  the  operation. 
How  can  the  assignee  get  at  me  by  subrogation  ?  The  creditor 
could,  but  after  insolvency,  I  could  say,  your  memorial  is  gone. 
The  Court  is  bound  to  be  astute  to  give  the  Act  any  construction 
other  than  one  which  would  produce  such  a  result.  This  question 
has,  I  observe,  come  up  in  the  Supreme  Court  of  Nova  Scotia, 
where  it  has  been  held  the  lien  by  a  registered  memorial  is  not 
taken  away.  Your  Honors  cannot  overlook  the  decision  in  Mills 
V.  Mills,^  and  other  cases,  which  solemnly  declared  a  memorial 
should  be  a  charge  and  lien  on  the  lands.  Parties,  relying  on  the 
exposition  by  this  Court  of  the  Law,  place  themselves  in  certain 
positions,  and  the  Court  should  not  overturn  its  own  previous 
decision.  (Allen,  J.  Uniformity  is  very  important.)  It  only 
remains  to  say  that  if  there  were  anything  in  the  Insolvent  Act 
to  sweep  away  the  liens  by  memorials,  it  would  be  tUtra  vires, 
7  14AU0D45, 
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becaaae  it  woiild  be  dealing  with  the  property  of  the  creditor  and        ^^^ 

not  of  the  debtor.     I  am  satisfied  if  the  point  had  been  taken  in 

Btdlen  v.  Harding,^  the  judgment  would  have  been  the  other  way, 

because  the  money  in  the  Sheriff's  hands  was  the  property  of  the 

creditor.     While  the  Federal  Parliament  has  the  undoubted  right 

to  deal  as  it  pleases  with  the  insolvent's  property,  it  has  no  power 

to  take  away  the  property  of  any  creditor  and  hand  it  oyer  to  the 

general  body  of  the  creditors. 

Dt^,  Q.  C,  in  reply. 

Cwr.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  deliyered  by 

Allen,  J.  The  principal  questions  in  this  case  are,  whether  a 
judgment,  a  memorial  of  which  has  been  registered,  is  a  charge 
upon  the  real  estate  of  the  debtor,  who  afterwards  becomes  insol- 
vent and  makes  an  assignment  of  his  property  under  **  The  Insol- 
vent Act  of  1869'' ;  and  whether  such  judgment  can  be  enforced 
against  the  real  estate  which  belonged  to  the  debtor,  and  was 
transfierred  to  his  assignee  by  the  assignment  under  the  Insolvent 
Act. 

It  was  not  disputed  that,  by  means  of  the  Statute  of  Westmin- 
ster, a  judgment  became  a  general  lien  upon  all  the  lands  of 
the  debtor ;  but  the  contention  was,  that,  as  the  judgment  creditor 
could  not  obtain  the  benefit  of  his  lien  without  issuing  an  elegit  in 
England,  or  a  writ  oi  fieri  facias  in  this  Province,  such  lien  was 
destroyed  by  virtue  of  the  combined  effect  of  the  10th  and  69th 
eections  of  the  Insolvent  Act. 

By  the  Act  26  Geo.  8,  c  12,  which  made  real  estate  in  this 
Province  liable  for  the  payment  of  debts,  it  is  enacted,  in  section  1, 
*'  That  the  houses,  lands,  real  estate  and  hereditaments  situate  or 
being  in  any  part  of  this  Province,  belongiug  to  any  person  or 
persons  whatsoever,  indebted,  shall  be  liable  to,  and  chargeable  with, 
all  just  debts  and  demands  of  what  nature  or  kind  soever,  owing 
by  or  due  firom  any  such  person  to  His  Majesty  or  any  of  his  sub- 
jects, and  shall  be  and  are  hereby  made  chattels  for  the  satisfaction 
thereof,  in  like  manner  as  personal  estates  within  this  Province  are 
seised,  sold  and  disposed  of  for  the  satisfaction  of  debts." 
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'^76.  This  Act  created  a  direct  charge  of  debts  upon  the  lands  of  the 

Devibeb  debtor,  and  in  language  somewhat  similar  to  that  used  in  the  Eng- 
lish Statute  1  and  2  Vic.^  c.  110.  It  continued  in  force  until  the 
year  1854,  when  it  was  repealed  by  the  Revised  Statutes,  and  in 
lieu  of  it  the  6th  section  of  Cap.  118  enacted  as  follows:  "The 
lands  of  every  person,  his  possessoiy  right,  and  right  of  entry, 
may  be  seized  and  sold  as  personal  estate  to  satisfy  his  debts,  and 
the  execution  shall  be  subject  to  the  same  order  of  priority  as  in 
other  cases ;  but  the  Sheriff  to  whom  a  writ  otjieri/acias  is  directed 
shall  not  sell  the  lands  until  the  personal  estate,  if  any  can  be 
found,  is  exhausted."  The  first  section  of  this  chapter  re-enacted, 
in  substance,  the  provisions  of  the  second  and  third  sections  of  the 
Act  8  Greo.  4,  c.  7,  which  required  an  alphabetical  docket  of  all 
judgments  to  be  kept  ,*  and  declared  that  no  judgment  not  docketed 
should  in  any  manner  affect  or  bind  any  lands  or  real  estate. 

The  fourth  section  of  Chap.  IIS  is  substantially  the  same  as  the 
first  section  of  the  Act  8  Geo.  4,  c.  8 ;  it  enacts  as  follows : — 
"A  memorial  of  every  such  judgment  (L  e.,  a  judgment  in  the 
Supreme  Court,  docketed  as  directed  by  the  preceding  sections), 
registered  in  the  office  of  the  Begistrar  of  Deeds  of  the  County 
where  the  lands  lie^  or  an  execution  thereon  delivered  to  the 
Sheriff  to  be  executed,  shall  bind  the  lands  of  the  person  against 
whom  the  judgment  was  recovered,  or  the  execution  issued." 

Now,  what  is  meant  by  this  expression,  ''bind  the  lands T' 
Similar  language  is  found  in  the  Statute  of  Frauds,  29  Car.  S,  c.  S, 
in  reference  to  executions  issued  against  goods.  The  effect  of  the 
delivery  of  an  execution  to  the  Sheriff  is,  not  to  divest  the  debtor 
of  his  property  in  the  goods,  but  to  prevent  his  disposing  of  them, 
except  subject  to  the  right  of  the  execution  creditor :  HarrU  v. 
Layd  ;*  Woodland  v.  Fuller.*  It  seems  to  us,  that  by  analogy  to 
the  construction  given  to  these  words  in  the  Statute  of  Frauds,  vre 
are  bound  to  hold  that  the  words,  **  bind  the  lands,"  in  this  chap- 
ter of  the  Bevised  Statutes  mean,  that  when  a  memorial  of  a  judg- 
ment is  duly  recorded,  it  creates  a  charge  upon  the  land,  and  that 
the  judgment  debtor,  though  he  still  continues  to  be  the  legal 
owner,  cannot  dispose  of  the  land  except  subject  to  the  payment 
of  the  judgment  Unless  the  Act  means  that,  we  are  at  a  loss  to 
'6M.ftW.488.  •nA.&B.869. 
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know  what  it  does  mean.  It  is  unnecessarj,  however,  to  speculate  ^^^6. 
about  its  meaning,  for  the  point  is  expressly  decided  in  Mills  y.  Dbvkbse 
MilUy  where  it  was  held  that  a  judgment,  a  memorial  of  which 
was  registered,  had  priority  ns  a  charge  on  the  land  over  a  subse- 
quent judgment  on  which  an  execution  had  been  issued,  and  that 
a  sale  of  the  debtor's  land,  under  such  execution,  was  subject  to 
the  charge  created  by  the  previous  memorial  of  judgment. 

Independently  of  our  Statute,  the  lands  were  bound  at  common 
law  from  the  time  of  signing  the  judgment,  so  that  execution  could 
be  had  of  them  though  the  debtor  aliened  bonajide  before  execu- 
tion sued  out :  Tidd's  Pr.  968.  In  Cruise's  Dig.,  Title  XIV,  Sec. 
47,  it  is  said,  that  "  a  judgment  binds  all  lands  whereof  the  debtor 
was  seized  at  the  time  when  the  judgment  was  entered,  or  which 
be  afterwards  acquires,  and  no  subsequent  act  of  his,  not  even  an 
alienation  for  a  valuable  consideration  to  a  purchaser  without 
notice  of  the  judgment,  will  avoid  it."  This  doctrine  was  acted 
on  by  this  Court  in  Doe  dem.  Kerr  v.  Jamieson.*  Under  the  Statute 
of  Westminster,  the  judgment  debtor  could  not  withdraw  his  land 
from  the  operation  of  the  writ  of  elegit :  Bond  y.  Bell.*  This  rule 
of  the  common  law  was  limited  and  restrained  by  our  Act,  which 
declared  that  judgments  should  only  be  binding  against  subsequent 
purchasers  from  the  time  oi  the  registry  of  a  memorial.  But 
when  a  memorial  was  registered,  no  subsequent  conveyance  by 
the  judgment  debtor  could  avoid  the  judgment,  nor  could  he^  by 
any  subsequent  act,  withdraw  his  land  from  the  operation  of  it. 

It  was  argued,  howeyer,  that  a  different  principle  must  apply 
onder  the  provisions  of  the  Insolvent  Act ;  because,  by  the  tenth 
section  of  that  Act,  all  the  real  estate  of  the  insolvent  vested  abso- 
lutely in  the  assignee ;  and  though  the  judgment  might  be  a  lien 
on  the  land,  it  gave  the  creditor  no  right  to  the  land,  nor  any 
security  upon  it,  and  did  not  prevent  the  debtor  from  conveying 
the  legal  estate ;  and  in  support  of  these  positions,  the  cases  of 
Brace  v*  The  Duchess  of  Marlborough,*  and  Doe  dem.  Peabody  y. 
McEnight^  were  cited.  It  is  only  necessary  to  remark  upon  the 
last  case,  that  it  was  an  action  ot  ejectment,  in  which  the  only 
question  was,  the  legal  title  of  the  lessor  of  the  plaintiff:  the 

>4A]kn46.  «  2  P.  Wms.  491. 

>  Trio.  T.  1871.  *  Btft.  B.  876, 

* 4 Dfsw.  165;  8  Jvr.N.  &  1290. 
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^^75.  eflFect  of  the  judgment  as  a  lien  on  the  land,  enforcible  in  eqolQr, 
Pktkbbe     did  not,  and  could  not,  arise. 

The  tenth  section  of  the  Insoltent  Act,  under  which  the  judge- 
ment debtor  made  the  assignment  in  insolvency  in  this  case, 
declares  that  "  the  assignment  shall  be  held  to  convey  and  vest  in 
the  interim  assignee  (inter  alia)  all  the  real  estate  of  the  insolvent^ 
and  all  his  interest  therein,  whether  in  fee  or  otherwise."  The 
forty-seventh  section  authorizes  the  assignee  to  sell  the  real  estate 
of  the  insolvent ;  and  the  forty-eighth  section  declares  that  **  all 
sales  of  the  real  estate  so  made  by  the  assignee  shall  vest  in  the 
purchasers  all  the  legal  and  eq\iitable  estate  of  the  Insolvent 
therein,  and  in  all  respects  shall  have  the  same  effect  as  to  mort^ 
gages,  hypothecs  or  privileges  then  existing  thereon,  as  if  the 
same  had  been  made  by  a  Sheriff  in  the  Province  in  which  such 
real  estate  is  situate,  under  a  writ  of  execution  issued  in  the  ordi* 
nary  course,  but  no  other,  greater  or  less  effect  than  such  Sheriff's 
sale ;  and  the  title  conveyed  by  such  sale,  shall  have  equal  validity 
with  a  title  created  by  a  Sheriff's  sale ;  and  the  deed  of  such  sale 
which  the  assignee  executes  (Form  L.)  shall  have  the  same  effect 
as  a  Sheriff's  deed  has  in  the  Province  in  which  the  real  estate  is 
situate."  The  form  of  the  deed  here  referred  to  states  that  the 
assignee  grants,  bargains  and  sells  to  the  purchaser  and  his  heirs 
'^  all  the  rights  and  interests  of  the  insolvent  in  that  certain  lot  of 
land,"  (describing  it). 

We  admit  that  whatever  interest  an  insolvent  has  in  real  estate 
at  the  time  he  makes  his  assignment,  vests  in  his  assignee  under 
section  10 ;  nothing  more,  and  nothing  less.  If  he  has  an  abso- 
lute estate,  that  vests  in  the  assignee ;  but  if  he  only  has  the  legal 
estate,  subject  to  the  incumbrance  of  a  judgment,  surely  the 
assignee  cannot  take  any  greater  estate  than  the  insolvent  himself 
had.  The  insolvent,  before  his  insolvency,  could  only  have  con- 
veyed his  land  subject  to  the  judgment,  (Doe  dem.  Kerr  v.  Jamieaan,) 
and  surely  his  insolvency  gave  him  no  greater  right  than  he  had 
before.  In  McLeod  v.  Thomas,^  where  the  question  arose  under 
the  latter  part  of  the  fifty-ninth  section,  as  to  the  effect  of  a  lien 
created  by  a  memorial  of  judgment  registered  before  the  pasong 
of  the  Insolvent  Act,  this  Court  said,  that  the  property  of  the 
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insolyent  vested  in  the  assignee,  subject  to  the  lien  of  the  judg*        ^^^ 
ment ;  that  that  was  the  only  interest  the  insolrent  had  in  the 
land,  and  all  that  the  assignee  conld  take.     We  see  no  reason  to 
doubt  the  correctness  of  that  judgment. 

Giving  full  effect  to  the  argument  that  the  word  '<  Uen  **  is  not 
used  in  the  forty-eighth  section,  and  admitting  that  the  word 
''  privileges  "  may  not  be  the  most  appropriate  word  to  be  used  in 
reference  to  judgment  debts,  we  cannot  bring  our  minds  to  the 
conclusion,  that  where  the  Statute  has  expressly  charged  a  judg- 
ment upon  the  lands  of  a  debtor,  who  afterwards  becomes  insol- 
vent, the  creditor  can  be  deprived  of  his  lien  on  the  land,  without 
dear  and  express  words  in  the  Insolvent  Act  shewing  such  an 
intention ;  and  that  the  absence  of  any  express  reference  in  the 
Insolvent  Act  to  such  a  lien  does  not  shew  any  such  intention. 
To  adopt,  in  substance*  the  language  of  the  Lord  Chancellor  in 
Ex  parte  ViUars,^  and  of  Lord  Justice  Jamxs  in  Ex  parte  Jamaj^ 
cited  by  His  Honor  the  Chief  Justice  in  his  judgment,  the  rights 
of  a  judgment  creditor  ought  to  be  respected,  except  so  far  as  the 
Act  of  Parliament  has  expressly  interfered  with  them,  and  nothing 
short  of  express  words  should  be  sufficient  to  cut  down  or  deprive 
him  of  the  effect  of  a  judgment,  which,  but  for  the  Insolvent  Act, 
it  was  not  denied  he  was  entitled  to  put  in  force. 

It  is  difficult  to  understand  what  the  word  ''  privileges  *'  in  the 
forty-eighth  section  of  the  Act  can  apply  to,  unless  it  is  to  the  lien 
of  a  judgment.  It  was  contended  that  it  meant  the  claim  which 
the  law  gives  the  landlord  for  rent  on  the  goods  of  his  tenantj 
which  have  been  levied  on  under  execution.  But  that  cannot  be 
its  meaning  in  that  section,  because  the  words  are, ''  privileges  then 
existing  thereon" :  that  is,  on  the  real  estate  of  the  insolvent- 
words  entirely  inapplicable  to  the  right  of  a  landlord  to  be  paid  a 
year's  rent  out  of  the  goods  of  his  tenant  when  seized  under  execu- 
tion. In  addition  to  this,  the  word  *'  privilege,"  in  the  fifty -ninth 
section,  is  expressly  applied  to  a  judgment  debt  Again,  the  sale 
is  to  vest  in  the  purchaser  exactly  the  same  estate  which  a 
Sheriff's  deed  would  vest  if  the  property  had  been  sold  under. 
an  execution.  Then  what  estate  would  a  Sheriff's  deed  have 
vested  in  the  purchaser  if  an  execution  had  issued  on  this  judg- 
>  Law  B.  9  Gh.  482.  '  Law  B.  9  Gh.  609. 
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^^7^-  ment  and  the  land  been  sold  ?  Clearly  not  an  absolute  estate ; 
but  an  estate  subject  to  the  judgment — ^the  only  interest  which  the 
judgment  debtor  had — as  was  decided  in  Mills  v.  Mills,  The 
ninety-ninth  section  also  shews,  we  think,  that  it  was  not  intended 
that  the  insolvency  of  a  debtor  should  interfere  with  any  securities 
or  liens  upon  land ;  for  it  declares  that  a  discharge  of  the  insol- 
vent under  the  Act,  without  composition,  shall  not  affect  any 
mortgage,  hypothec,  lien,  or  collateral  security,  held  by  the  credi- 
tor as  security  for  any  debt  discharged  by  the  composition.  There 
is  another  reason  why  the  construction  of  the  Insolvent  Act  con- 
tended for  by  the  defendant  ought  not  to  prevail.  By  the  Revised 
Statutes,  cap.  113,  it  is  contemplated  that  the  lien  of  a  judgment, 
created  by  the  registry  of  a  memorial,  may  be  a  continuing  security 
— ^in  fact,  it  becomes  a  kind  of  statutory  mortgage  on  the  debtor's 
land,  which  binds  it  for  five  years,  at  all  events,  and  may  be  con- 
tinued beyond  that  time  by  re-registering  the  memorial,  if  the 
judgment  creditor  does  not  wish  to  enforce  it.  To  destroy  this 
security,  and  place  the  judgment  creditor  in  the  situation  of  a 
person  who  had  taken  no  security,  and  was  only  entitled  to  a  pro 
rata  dividend  of  the  insolvent's  estate,  would  be  entirely  opposed 
to  the  express  provisions  of  our  Statute,  and  cannot  be  done  unless 
such  an  intention  is  shewn  by  the  clear  and  irresistible  language 
of  the  Insolvent  Act.  It  was  contended  that  the  plaintiff  was 
bound  to  make  out  that  the  lien  of  his  judgment  was  not  taken 
away  by  the  Insolvent  Act ;  but  we  think  the  onus  was  on  the 
defendant  to  shew  that  the  right,  which  it  is  admitted,  but  for  the 
Insolvent  Act,  clearly  existed  in  the  plaintiff,  has  been  taken  away 
by  that  Act :  see  Ex  parte  James  ;>  and  in  this  the  defendant  has 
entirely  failed. 

Another  objection  was,  that  if  the  judgment  was  a  lien  on  the 
land,  it  could  not  be  enforced  without  issuing  an  execution  upon 
it :  Dae  dem,  Nesmith  v.  WiUisUm*  as  in  England,  the  creditor 
must  sue  out  an  degit  before  his  lien  was  complete :  Neate  v.  2%« 
Duke  of  Marlborough  I  Smith  v.  Hurst  ;^  and  Godfrey  v.  Tucker;* 
and  that,  under  the  fiffcy-ninth  section  of  the  Insolvent  Act,  the 

1  Ih  &  9 Oh. 618.  nOHmiS. 

•2K«46a  •88BMT.280. 
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In  an  Mlioii  agidDat  tbe  «DdorMr  of  a  Prondsiofy  Note,  the  dedantkm,  trhidh,  alter 
■laliiig  praentment,  contained  the  aTennent,  that  the  maker  did  not  pay,  '*  but 
nei^eoted  and  nAiaed  to  do  eo,  of  Whiidi  deftndant  had  notioe,*'  utts  field  bad  on 
^■Mnil  dmomr. 

la  pleadbig,  if  the  irorda  are  equiYOoal,  and  two  meaninga  present  thenuelTee,  thai 
mfft^^'MT^Vf"  ahaU  be  adopted  whioh  is  moat  onlhtorable  to  tbe  par^  pleading. 

Aatamprit  against  the  defendants  as  endorsers  of  a  promissory 
note.  Declaration^  that  David  Morrow  and  George  D.  Morrow 
on,  &c.,  by  their  promissory  notOj  promised  to  pay  defendantSj  or 
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nght  to  issue  an  execution  was  virtually  taken  away,  because  the  __  ^^7^' 
proceeds  of  the  execution,  if  not  paid  oyer  to  the  judgment  creditor 
before  the  assignment  in  insolvency,  formed  part  of  the  insolvent's 
estate  and  passed  to  the  assignee ;  consequently,  the  lien  of  the 
judgment  creditor,  which  could  only  be  perfected  by  an  execution, 
was  gone. 

It  does  not  seem  to  us  that  this  section  of  the  Act  interferes 
with  the  plaintiff's  right.  It  does  not  profess  to  deal  with  any 
rights  acquired  by  the  registry  of  a  memorial  of  a  judgment; 
and,  as  a  lien  may  clearly  be  created  in  that  way  without  any 
execution  being  issued,  such  a  lien  is  not  affected  by  the  fifty-ninth 
section.  If,  for  the  purpose  of  perfecting  his  lien,  the  plaintiff 
should  issue  an  execution  on  his  judgment,  and  should  then  be 
met  by  the  impediment  created  by  the  Insolvent  Act  to  the  exer- 
cise of  his  legal  rights,  we  think  he  would  have  made  out  a  case  to 
ask  the  interference  of  a  Court  of  Equity ;  because  he  would  have 
shewn  that  he  had  a  right,  by  virtue  of  his  judgment,  but  that,  in 
consequence  of  the  defendant's  insolvency,  he  could  not  obtain 
satisfaction  of  it  in  the  Court  of  Law  by  the  ordinary  process  of 
execution. 

For  these  reasons,  we  entirely  agree  with  the  judgment  of  His 

Honor  the  Chief  Justice ;  and  the  appeal  must  consequently  be 

dismissed  with  costs. 

Appeal  dismissed  with  costs. 


BANK  OF  NOVA  SCOTIA  v.  ESTABEOOKS  et  al  1876, 
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^^76.  order^  thirteen  hundred  and  seventy-fiye  dollars  one  month  after 
Bask  op  date  at  the  Bank  of  New  Brunswick ;  that  defendants  endorsed  the 
NoYA^SooHA  ^jg^^  ^  plaintiffs,  and  plaintiffs,  when  said  note  became  due  and  pay- 
able, duly  presented  the  same  for  payment,  and  demanded  payment 
thereof,  to-wit,  on,  &c.,  but  said  David  Morrow  and  George  D. 
Morrow  did  not  pay  or  cause  the  same  to  be  paid,  but  neglected 
and  refused  so  to  do,  of  whidi  defendants  had  notice,  but  did  not 
pay  the  same. 

Demurrer:  Joinder. 

April  2S«  A.  L.  Palmer ^  Q.  C,  in  support  of  the  demurrer. 
The  declaration  is  insufficient  in  not  alleging  notice  of  present- 
ment as  well  as  non-payment.  The  averment  of  non-payment  is 
the  last  antecedent,  and  the  statement  of  notice  only  applies  to  it. 
The  allegations  in  pleadings  must  be  plain  and  unequivocal,  and 
are  taken  most  strongly  against  the  pleader.  If  the  word  ''  dis- 
honored ''  had  been  used,  that  would  have  been  sufficient.  Bolian 
V.  Wdsh^  Hobson  v.  Middleton*  and  Avery  v.  Hoole,^  were  dted. 

Weldon,  Q.  C,  contra.     Admitting  that  the  plaintiSs*  attorneys 

have  departed  from  the  form,  the  objection  is  purely  technical,  as 

the  averment  of  presentment,  demand  of  payment  and  refusal, 

relates  to  the  one  act,  and  the  statement  of  notice  applies  to  the 

whole  of  it.     The  declaration  is  certain  to  a  general  intent. 

Palmer,  Q.  C,  in  reply. 

Our.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Wbldon,  J.     We  think  the  demurrer  in  this  case  must   be 

allowed.     It  is  a  well  established  rule,  that  pleadings  must  not  be 

ambiguous  or  doubtful  in  meaning,  and  that,  if  the  meaning  of  the 

words  used  is  equivocal,  and  two  meanings  present  themselves, 

that  construction  shall  be  adopted  which  is  most  unfavorable  to 

the  party  pleading  :  1  Chit.  PL  272.     The  averment  of  notice  in 

this  declaration,  after  stating  the  presentment  of  the  note,  is,  that 

the  maker  of  the  note  did  not  pay,  '<  but  neglected  and  refused  so 

to  do,  of  which  the  defendants  had  notice.**    Now,  what  is  it 

which  the  plaintifEs  allege  the  defendants  had  notice  of?    Not  the 

due  presentment  and  dishonor  of  the  note ;  but  simply,  that  the 

"8Bfai»,N.C,688,  ^       *2Ctowp.826. 

•6B.SO.802. 


Digitized  by 


Google 


V. 


EAfiTTEE  TEEM,  XXXVm  VICT.  73 

maker  of  the  note  had  neglected  to  pay  it  If  this  fact  only  had  ^^^ 
been  proved  on  the  trials  it  would  not  have  made  out  any  liability  Bamk  or 
against  the  defendants  as  indorsers  of  the  note.  But  if  the  aver-  ^^^^ocftu 
ment  ii  ambiguous,  and  its  meaning  doubtful,  the  construction  of 
it  must  be  against  the  pluntiffs.  Where  there  has  been  a  long 
established  form  of  pleading,  applicable  to  the  facts  of  a  particular 
case,  it  should  in  general  be  adopted,  and  the  Courts  censure  any 
unnecessary  deviation  from  it.  In  the  precedents  of  declarations 
io  cases  of  this  nature  in  i  Chit.  PL,  after  alleging  the  present- 
ment  and  non-payment  of  the  note  by  the  maker,  the  declaration 
proceeds  :  "  of  all  which  said  several  premises  the  said  defendant 
afterwards,  to- wit,  on,  &c.,  had  notice."  And,  in  the  shortened 
form  of  declaration  given  in  ^'  The  Common  Law  Procedure  Act," 
the  substance  of  those  statements  is  retained  in  the  allegation  that 
the  note  was  duly  presented  for  payment,  **  and  was  dishonored, 
whereof  the  defendant  had  due  notice."  The  term  "  dishonored," 
necessarily  implies  that  a  note  has  been  duly  presented  :  see  Lewis 
V.  GomperCz ;  Paid  v.  Joel.*  And  when  an  indorser  has  notice  of 
the  dishonor  of  a  note,  he  has  notice  of  that  which  completes  his 
liability. 

We  regret  that  we  have  felt  ourselves  compelled  to  allow  the 
demurrer  in  this  case,  as  it  is  our  duty  to  sustain  the  declaration, 
if  we  could  properly  do  so,  but  where  the  Legislature  has  pre- 
scribed forms,  it  is  the  duty  of  parties  to  adopt  them,  at  least 
without  any  variance  in  substance ;  and  if  they  do  not,  they  must 
take  the  consequences  of  if.  See  Bailey  v.  Sweeting*  There 
must  be  judgment  for  the  defendants  on  this  demurrer,  but  plain* 
tiflb  may  amend  their  declaration  on  payment  of  costs. 

Ji*dgmenifi>r  defendants, 
>6M.4W.899.  •12H,ftW.616, 
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1876.  Doe  dem.  CATHERETE  v.  TURNBULL. 

Anril 

Deed — Proof  of  before  registry  under  Ad  26  Geo.  3,  c.  3 — Snffv^ncy. 

The  Aot  26  Oeo.  8.  o.  8,  sec  6,  required  the  ezeoadoQ  of  Deeds  to  be  registered  to  be 
proTed  by  the  sabsoribing  witness,  who  should  apon  oath  proTe  the  <*  mgniiig,  sesl- 
ing  and  deliTery*'  thereof. 

Held,  That  proof  by  the  snbscribing  witness  that  he  saw  the  grantors  '*  ngn,  seal  and 
make  their  marks  thereto,  for  the  purposes  therdn  oontained,*'  was  inBiiffioi€Qt»  and  a 
Deed  with  a  memorandnm  of  this  proof  endorsed  upon  it,  was  Improperly  roistered. 

Ejectment  to  recover  a  lot  of  land  in  the  City  of  Saint  Jolm, 
(Lot  1807),  tried  before  Wbtmorb,  J.,  in  January  1874.  The 
lessors  of  the  plaintiff  claimed  title  through  a  deed  to  their  ances* 
tor,  made  in  1807,  and  professing  to  have  been  proved  and  regis- 
tered under  the  Act  26  Geo.  3,  c.  8.* 

The  proof  on  which  this  deed  was  recorded  was  the  oath  of  one 
of  the  subscribing  witnesses,  made  before  the  Registrar,  that  he 
saw  the  grantors  <'  sign  and  seal  and  make  their  mark  thereto  for 
the  purposes  therein  contained." 

Verdict  for  the  lessors  of  the  plaintiff. 

In  the  Easter  term  following,  fV.  Jack,  Q.  C,  obtained  a  rule 
nisi  tor  a  nonsuit,  pursuant  to  leave  reserved,  or  a  new  trial,  on  the 
following  ground,  (among  others),  viz.,  that  a  certified  copy  of  the 
deed  above  referred  to  was  admitted  in  evidence  on  the  plaintiff's 
case,  the  defendant's  contention  being  that  there  was  no  entry  on 
the  deed  of  proof  of  delivery,  to  entitle  it  to  be  received  as  a 
registered  deed. 

June  9.  A.  L,  Palmer,  Q.  (7.,  (with  whom  was  Weldnn,  Q.  C.) 
shewed  cause.  This  deed  professes  on  its  face  to  be  '*  signed, 
sealed  and  delivered'^ ;  and  the  subscribing  witness  having  sworn 
that  he  saw  it  signed  and  sealed  "  for  the  purposes  therein  con- 

*  See.  6  dedares,  "  That  the  dae  ezeoation  of  all  saoh  deeds  and  oonT^yanoes. 
(t.  e,  deeds  aflfectinff  lands  and  hereditaments),  so  to  be  entered  and  registered,  shaU  be 
made  eTident  by  the  attestation  of  one  or  more  of  the  sabsoribing  witnesses  thereto^ 
who  shall  apon  oath,  before  the  Registrar  or  before  the  Sapreme  Court  of  Jndioatore, 
or  before,  fto.,  prore  the  signing,  sealing  and  deliTeiy  of  saoh  deeds  and  oonT«iyaaoea, 
fto.,  and  the  said  Biters  reepeetiTely,  and  the  sereral  Courts  and  Jnstioes  aforesaid, 
are  hereby  empoweiwl  to  administer  sndh  oaths  and  affirmations  aforesaid,  and*  to  take 
the  said  aoknowledgmenti  as  aforesaid,  and  shall  enter  a  memorandum  of  the  admifu** 
tering  and  taking  the  same  oaths,  ^c,  rigned  with  their  hands  respeotiTely  apon  the 
■dddeedSyWiih  the  time  when  the  same  was  so  taken  and  administered.  And  no  deed 
or  conveyance  shall  be  entered  or  registered  or  certified  thereof ^  made  as  t^foresaid^  bjf 
any  Register  hefore  such  oath,  effirmation  or  acknowledgment  thereof y  duly  adminieterfd 
and  taken  as  aforesaid,  and  a  memorandum  thereof  so  entered  on  the  same  reepedivefy 
ae  irforeeaid.** 
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tained,"  that  is  sofficienty  the  sealing  for  the  purposes  contained  in         I^& 
the  deed  being  a  delivery  in  law:   1  Fish.  Dig.  2982;  11  Jur.      Dotdtm. 
1097.     All  the  subscribing  witness  has  to  do  is  to  furnish  the  Regis-    CAWianre 
trar  with  evidence  that  certain  things  were  done,  the  same  as     xubsbuUi. 
in  a  case  before  a  jury ;  and  if  the  witness  had  come  before  a 
jory  and  sworn  that  he  saw  the  grantor  sign,  seal  and  make  his 
mark  to  this  deed,  would  not  that  be  sufficient  ?     A  jury  may 
draw  inferences^  provided  sufficient  evidence  is  given  from  which 
they  may  be  drawn.     So  in  this  case,  the  witness  proved  what  was 
done,  and  the  Registrar,  considering  the  evidence  of  delivery  suffi- 
cient, recorded  the  deed.     After  such  a  great  lapse  of  time,  the 
Court  shoidd  not  be  astute  to  find  that  the  B^strar  had  not  done 
his  duty. 

S.  R.  Thomson^  Q.  C,  and  ff.  Jack,  Q.  C,  in  support  of  the 
rule.  There  is  no  proper  proof  of  this  deed,  and  therefore  no 
proper  registry.  Possibly  had  the  term  "  executed**  been  used, 
the  case  might  have  been  different,  as  delivery  would,  perhaps, 
then  be  inferred.  Section  6,  which  covers  the  present  case,  is 
explicit ;  it  says  the  subscribing  witness  must  prove  the  *^  signing, 
sealing  and  delivery."  Sealing  and  signing,  or  making  his  mark, 
is  not  delivery,  nor  equivalent  to  it.  Your  Honors  cannot  escape 
this  defect  without  repealing  the  Statute.  The  law  never  autho- 
rized the  Registrar  to  draw  inferences,  as  a  jury  might ;  it  required 
specific  proof.  His  power  is  limited.  The  additional  words, 
''for  the  purposes  therein  contained,"  cannot  help  the  matter, 
because  the  intention  can  make  no  difference,  if  the  deed  has  no 
effect  otherwise.  The  words  '*  signed,  sealed  and  delivered,"  on 
the  face  of  the  deed,  are  not  the  declaration  of  the  grantor,  but  of 
the  two  witnesses,  and  it  is,  unfortunately  for  the  lessors  of  the 
plaintiff,  not  made  under  oath.  This  being  a  mode  for  procuring 
registry  pointed  out  by  the  Statute,  it  must  be  strictly  followed, 
and  it  would  be  most  dangerous  to  invest  Registrars  with  the 
power,  as  contended  for,  which  would  override  the  plain  and 
onambiguouB  terms  of  the  Act  of  the  Legislature.     See  Qaudet  v. 

Brown,^ 

Cur.  Adv.  Vuh. 

The  judgment  of  the  Court  was  now  delivered  by 

>L.B.6,P.C.162.168. 
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1876. 


Doe    cm, 
CATmEBIHB 

TuBHBnu* 


RiTCHiB^  C,  J.  The  deed  to  the  ancestor  of  the  lessoEs  of  the 
plaintiff^  and  under  which  they  claimed  title  to  the  land  in  dispute, 
was  dated  in  the  year  1807,  and  professed  to  have  been  proved 
and  registered  under  the  Act  26  Geo.  3,  c.  S.  The  proof  on 
which  this  deed  was  recorded  was  the  oath  of  one  of  the  subecri-* 
bing  witnesses,  made  before  the  Registrar,  that  he  saw  the 
grantors  **  sign  and  seal,  and  make  their  mark  thereto,  for  the 
purposes  therein  contained." 

It  is  impossible  for  us  to  say  that  the  Act  has  been  complied 
with.'  We  cannot  say  that  the  "  delivery"  of  the  deed  was  proved 
by  one  of  the  subscribing  witnesses ;  and  we  have  no  more  right 
to  dispense  with  the  proof  of  this  ingredient,  essential  to  give 
efficacy  to  the  deed,  than  with  either  the  signing  or  sealing.  The 
delivery  of  a  deed  could  not  take  place  without  its  having  been 
duly  signed  and  sealed  ;  but  an  instrument  may  be  regularly  signed 
and  sealed,  and  yet  never,  in  fact,  delivered.  It  was  argued,  that 
as  it  was  stated  in  the  attestation  clause  that  the  deed  was  <^  signed, 
sealed  and  delivered,"  there  was  sufficient  evidence  of  that  fact  to 
warrant  its  registration ;  but  the  officer  taking  the  proof  is  required 
to  have  the  signing,  sealing  and  delivery  proved  on  oath  by  the 
subscribing  witness,  and  by  him  alone,  and  has  no  right  to  draw 
any  inference,  or  accept  or  act  on  any  other  evidence  in  substitu- 
tion of  that  directed  by  the  Statute  ;  and  until  the  legal  evidence, 
so  required,  is  furnished  and  acted  on  by  the  proper  officer,  the 
deed  cannot  be  legally  recorded  ;  and,  imless  duly  recorded,  if  not 
otherwise  proved,  cannot  be  received  in  evidence,  and  therefore, 
if  under  other  circumstances  the  attestation  clause  would  avail  to 
prove  the  delivery,  we  have  no  right,  until  the  deed  is  duly  regis- 
tered, or  duly  proved,  to  look  at  its  contents  for  any  purpose. 
The  case  of  The  Queeii  v.  Harvey,^  supports  our  view  of  the  neces- 
sity of  the  certificate  stating  all  that  the  Act  requires. 

The  case  was  dealt  with  on  the  trial  as  if  the  deed  had  been 
duly  recorded,  and  due  weight  was  given  to  it  as  a  registered 
deed,  whereby  the  title  passed.  As  an  unregistered  instrument, 
professing  to  convey  the  land,  by  the  person  under  whom  both 
parties  claimed,  it  might  be,  and  we  think,  would  have  been, 
admissible  in  evidence  as  an  ancient  document,  had  the  original 

'L,B.10Q.B.46. 
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been  produced  and  shewn  to  have  come  from  the  proper  cnBtody ;        ^^76. 
or  it  would  have  been  admissible,  had  the  execution  been  other-      J)oed*m. 
wise  regularly  proved ;  but  in  such  case,  the  effect  of  the  instru-    C^™™"» 
ment  would  depend  on  the  other  evidence  in  the  case — all  which     xumiui^ 
would  be  matter  proper  for  the  consideration  of  the  jury^-and  the 
legal  effect  of  which  would  be  very  different  from  that  of  a  regis- 
tered deed,  inasmuch  as  it  could  not  have  the  effect  per  le  of 
passing  the  title,  and  therefore  would  require  to  be  dealt  with  in 
a  totally  different  manner  from  what  it  was  on  the  trial.     Without 
discussing  the  other  points  raised,  we  may  say,  that  as  at  present 
advised,  had  this  deed  been  duly  registered,  we  should  not  have 
disturbed  the  verdict. 

The  rule  must  be  absolute  for  a  new  trial. 

Rule  ah$oluUfor  new  trial. 


April. 


THE  QUEEN  v.  PETERS  et  dl.  1876. 

Tort — Action  against  carrier — Admission  hj  Agent, 

An  admu^oQ  by  the  freight  Agent  of  a  Companj,  wh3  were  oommon  oarrlenu  that  % 
daim  made  against  them  bj  plaintiff  fbr  injury  to  goods  oarried  by  them,  wae  all 
light,  such  »>^mi«riftfi  being  made  two  days  after  ddiyery,  and  after  the  aoent  had 
ezAmined  the  goods,  was  held  to  render  it  onneoeseary  for  plaintiff  to  proTe  by  other 
evidenoe  that  the  goods  were  aetoally  iijnred  at  the  time  or  deliTery. 

A  rule  nisi  was  obtained  in  this  case  for  a  certiorari  to  quash  a 
judgment  obtained  in  the  City  Court  of  St.  John^  in  an  action  of  tort 
brought  by  Messrs.  Taylor  and  Dockrill  of  the  City  of  Saint  John^ 
Ghrocers^  against  the  Grand  Trunk  Railway  Company^  for  damage 
to  a  case  of  Cigars^  forwarded  to  the  plaintiffs  in  the  Court  below 
from  a  firm  in  Montreal  over  the  defendants'  line  of  railway.  The 
receipt  given  by  the  company  in  Montreal  was  for  several  cases  of 
cigars  and  acknowledged  them  to  be  in  '"  apparent  good  order 
and  condition."  No  particular  notice  appeared  to  have  been  taken 
of  the  cases  on  their  being  landed  on  the  wharf  in  Saint  John, 
where  they  were  allowed  to  remain  about  a  day  before  being 
taken  by  a  carter  to  the  plaintiffs'  store.  On  examining  the  goods 
at  their  store^  the  plaintiffs  discovered  that  a  hoop  had  been  cut 
and  removed^  and  a  number  of  cigars  abstracted^  for  which  they 
sued  the  company.     On  the  trial  it  was  proved  that,  after  the 
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1Q75.        plaintiffs  gave  the  Company's  agent  at  Saint  John  notice  of  the 

Thk  Qusbv    1o8S|  the  latter  went  to  their  store,  and,  after  examining  the  cases, 

^*  said  the  claim  was  all  right.     The  carter  was  not  called,  and  no 

evidence  was  given  to  shew  that  the  damage  could  not  have  been 

caused  between  the  landing  of  the  goods  on  the  wharf  and  their 

arrival  at  the  plaintiffs'  store. 

April  16.  H^.  Pugsley  shewed  cause.  The  Company  cannot 
get  over  the  admission  of  their  agent  that  the  claim  was  all  right. 
Having  made  that  admission  after  an  examination  of  the  cases,  the 
presumption  is,  that  he  was  then  aware  that  they  were  in  the  same 
condition  when  delivered  on  the  wharf.  This  dispensed  with  the 
necessity  of  calling  the  carter. 

E.  L.  WetmorCf  in  support  of  the  rule,  contended  that,  as  after 
the  goods  were  landed  on  the  wharf,  and  notice  given  to  the 
plaintiffs,  they  were  at  the  plaintiffs'  risk,  they  were  bound  to 
shew  the  cases  were  in  a  dilapidated  condition  when  delivered. 
The  agent's  duties  being  simply  to  receive  freight  and  orders,  he 
had  no  power  to  bind  the  company  by  admissions. 

Cur,  Adv.  Vx^U, 

The  judgment  of  the  Court  was  now  delivered  by 

Wbldon,  J.  We  think  that,  as  the  agent  of  the  Company  two 
days  after  the  goods  were  sent  to  the  plaintiffs'  store,  went  up, 
examined  them  and  admitted  the  claim  to  be  correct,  this  rendered 
it  unnecessary  to  call  the  carter. 

Rule  discharged. 


1876. 


JOHN  LLOYD  v.  THE  UNION  INSURANCE  COMPANY. 


ApHL        Practice — Amendment — Costs —  What  aUotwj^le — Pleading —  When  leave  to 
plead  and  demur —  Which  issue  to  he  tried  firti. 

Plaintiff  got  leaTe  to  reply  and  demur  to  Mreral  of  defendants*  pleas,  under  tlie 
Common  Law  Prooedoze  Aot.  1878.  Kotioe  of  trial  was  given  and  the  oanse  entered 
on  the  docket  at  Nisi  pr*us  and  made  a  remanet.  On  the  anniment  of  the  demnirer 
defoidantB  applied  for  and  obtained  leave  to  amend  the  pleas  demurred  to  on  paTment 
of  costs.  Held,  That  in  taxing  the  costs,  the  Clerk  was  wrong  in  allowing  for  brief, 
notice  of  trial,  aabpcena.  Judge's  fee,  and  Sisi  prius  record,  these  being  coets  in  the 


Hereafter,  i^ere  leave  to  both  plead  and  demur  is  eLven,  onlees  the  Jodge  allows  the 
issaes  in  feet  to  be  tried  ilrst,  the  issoes  in  law  shau  be  ilrst  disposed  oC 

In  this  case  there  was  a  demurrer  to  three  of  the  defendants' 
pleas.     The  plaintiff  also  got  leaye  to  reply  to  the  pleas  under  the 


Digitized  by 


Google 


EASTER  TEEM,  XXXVIH  VICT.  79 

Common  Law  Procedure  Act,  1873.  On  the  argument  of  the  ^^76. 
demurrer,  the  defendants'  counsel  applied  for  leave  to  amende  Liotd 
which  was  granted  on  payment  of  costs.*     In  taxing  the  plaintiff's  ^ 

costs,  the  clerk  allowed  for  notice  of  trial,  copy  Nisi  priiis  record,  laro^AHoiCo. 
sabpcena,  brief,  and  Judge's  fee.  On  a  former  day  of  this  term, 
Wddon,  Q.  C,  moved  to  review  the  taxation.  The  simple  ques- 
tion is,  whether  the  plaintiff  is  entitled  to  the  costs  of  the  entry 
for  triaL  The  cause,  notwithstanding  the  amendment,  remains  a 
remanet,  and  I  think  he  is  only  entitled  to  the  costs  of  amending 
the  Nisi  prius  record. 

A.  L.  Palmer^  Q.  C,  contra.     The  Judge's  fee  may  be  wrongly 

allowed,  but  not  the  other  items.     Suppose  at  the  trial  defendants 

had  got  leave  to  withdraw  all  the  pleas  except  one,   we  would 

have  to  prepare  a  new  brief  and  a  new  record.     The  cause  does 

not  remain  a  remanet.     Plaintiff  cannot  give  notice  of  trial  because 

the  defendants  have  further  time  to  plead  other  pleas.     (Ritchie, 

C.  J.     That  makes  no  difference  at  all,  the  cause  is  at  issue  on  the 

one  plea ;  if  other  pleas  are  given,  then  you  add  them  to  the  Nisi 

prius  record.) 

Cur.  Adv.  VuU. 

Weldon,  J.,  now  delivered  the  judgment  of  himself  and 
FiSHBB,  J. : — 

We  think  the  items  of  costs  objected  to  in  this  case  are  all  costfi^ 
in  the  cause,  and  should  not  have  been  allowed.  We  also  take 
this  occasion  for  stating  that,  in  future,  when  a  party  has  leave  to 
plead  and  demur,  unless  the  Judge  allows  the  issues  in  fact  to  be 
tried  first,  the  issues  in  law  shall  be  first  disposed  of. 

Wbtmobb,  J.  The  amendment  was  allowed  on  payment  of 
costs.  These  being  only  such  as  are  occasioned  by  the  amend- 
ment, I  also  agree  that  there  should  be  a  review  of  taxation  and 
chat  the  items  objected  to  should  be  disallowed. 

BiTGHiB,  C.  J.,  and  Allen,  J.,  were  not  present. 

Bule  to  review  taxatum—'heing  silent  asto  ihe  costs  of  the  application, 

>Sse2Pii9dflgr498. 
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^^7g.         DINGEE  v.  THE  AGRICULTURAL  INSURANCE  COMPANY  OF 
AprU.  WATERTOWN,  NEW  YORK. 

Policy  of  Insurance — Condition  that  all  statements  contained  tn  the  appli- 

cation  wiU  he  taken  to  he  warranties  on  the  part  ofcusured — 

Verbal  agreement, 

DeftndantB  i«aed  a  PoUc^  of  Insoniioe  to  plalntiiF,  iniuiiig  hie  dwelliiig-luNue  aoaiziat 
fire.  One  of  the  oonditioiiB  of  the  poli<7  required  that  "  all  applioations  ihr  insiir* 
anoe  moat  be  mide  in  writing  preparad  by  an  authoriied  agent  of  the  Companj,  and 
rigned  bj  the  applioant.  or  by  hia  aathori^;  and  all  statements  contained  in  the 
applieatisn,  ui'tbe  taken  and  deemed  to  be  warranties  on  the  part  of  the  assured," 
In  pUdntifb'  applioation  for  inanranoe  he  atated  that  the  fliie  of  hia  honae  waa  28x80 
feet;  that  it  had  been  built  onlj  about  six  yean;  and  that  it  waa  painted  inade  and 
ontnde.  In  fkot,  the  liie  of  the  houae  was  24x29  feet;  it  had  been  built  about  thirty 
yean,  and  waa  only  painted  on  the  inride.  The  houae  haYing  been  burnt,  and  an 
aotion  brought  on  ue  poliogr.  the  Company  pleaded  these  miaBtatementa  of  the  plain- 
tiff as  an  anawer  to  the  action.  The  plaintiff,  in  reply  to  thia,  pleaded  that  the  Ccnn- 
pany's  agent  appUed  to  him  to  inaure;  that  he  was  abeent  from  home  at  the  time  and 
did  not  know  the  exact  rise  of  hia  house,  and  ao  atated  to  the  agent,  who  rerbaUy 
agreed  with  him  that  the  atatement  in  the  applioation  should  not  be  conaidered  a 
warran^  of  the  siie  of  the  houae,  and  that  if  it  differed  firom  the  aiie  atated  in  the 
appUoation  it  diould  not  be  oonsidered  a  misstatement  There  was  a  similar  state- 
ment with  regard  to  the  length  of  time  the  houae  had  been  built,  with  this  addition — 
that  plaintiff  stated  to  the  aeent  that  he  beliered  the  house  had  been  built  twenty^fiTe 
or  twen^  nx  years;  and  aiBO,  that  ho  had  stated  to  the  agent  that  the  house  waa 
punted  on  the  inside  only.  Held,  on  demurrer,  That  these  were  no  answers  to  the 
defendants'  pleas;  tl:at  by  the  oonditions  of  the  policy  the  statements  of  the  age,  tiae, 
&a,  of  the  house  were  expressly  made  warranties,  and  that  the  written  oontraot 
oould  not  be  Taried  by  a  mere  Terbal  agreement 

Declaration.  Plaintiff  sues  defendants  for  that  they  did^  on 
April  SOth^  1874^  make  their  certain  policy  of  insurance  in  the 
words  and  figures  following:  *  *  *  *  By  this  policy  the 
Agricultural  Insurance  Company  of  Watertown,  New  York,  in 
consideration  of  $12  do  insure  Elkanah  W.  Dingee  against  loss 
or  damage  by  fire,  to  the  amount  of  $600|  on  a  framed  dwelling- 
house,  as  described  in  the  application  and  survey  bearing  even 
date  herewith,  and  which  is  hereby  referred  to  as  forming  a  part 
of  this  policy.  *  *  All  applications  must  be  made  in  writing 
prepared  by  an  authorized  agent  of  the  company  and  signed  by  the 
applicant,  or  by  his  authority,  and  all  statements  contuned  in  the 
application  will  be  taken  and  deemed  to  be  warranties  on  the  part 
of  the  assured.  The  remaining  part  of  the  policy  was  set  out,  and 
an  ayerment  made  of  loss  and  refusal  by  defendants  to  pay  the 
insurance  money. 

The  defendants  pleaded,  (inter  alia)^  1st.  That  in  plaintiff's 
wziiten  application  for  insurance,  referred  to  in  the  policy  and 
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forming  part  of  it,  it  was  expressly  warranted  by  plaintiff  that  said        ^^75. 
dwelling-house  was  twenty-eight  feet  by  thirty-eight  feet  in  size,       Dison 
whereas  it  was  only  twenty-four  feet  by  twenty-nine  feet,  whereby         J- 
the  policy  was  rendered  v<id.     The  second  plea  was  substantially  ^jguouLmjo, 
the  same  as  the  first,  differing  only  in  the  statement  as  to  the  actual  Lvobavcb  Co. 
size  of  the  building.     3rd.  That  plaintiff  in  said  application  war-  ^ 

ranted  that  the  said  house  had  been  built  six  years,  whereas  in  (act      ^'"™^'* 
it  had  been  built  thirty  years,  whereby  the  policy  was  rendered 
▼oid.     5th.  That  plaintiff  in  said  application   warranted  that  the 
said  house  was  painted  inside  and  out,  whereas  in  fact  it  wai  not 
painted  on  the  outside,  whereby  the  policy  was  rendered  void. 

Replication  to  the  first  plea :  lliat  at  the  time  plaintiff  signed 
said  application,  such  application  was  made  at  request  of  said 
defendants,  and  at  the  time  of  such  request  and  making  out  said 
application  plaintiff  did  not  know  the  size  of  said  house,  and  the 
said  defendants  then  yerbally  agreed  with  the  said  plaintiff  that 
such  statement  in  writing  should  not  be  considered  as  a  warranty  of 
the  size  of  said  house,  and  that,  if  the  size  should  be  different  from 
that  stated  in  said  application,  the  statement  of  such  size  in  said 
application  should  not  be  considered  as  a  misstatement ;  and  said 
defendants  then  requested  said  plaintiff  to  make  out  such  written 
statement  and  state  therein  the  size  of  said  house  as  nearly  correct 
as  said  plaintiff  could  state  the  same ;  and  said  said  plaintiff  then, 
at  the  request  of  said  defendants,  stated  the  size  of  said  house  in 
said  application  as  nearly  correct  as  he  could  state  the  same,  which 
said  written  application  did  not  become  or  form  a  part  of  said 
policy  of  insurance  and  contain  the  statement  upon  which  the 
same  was  granted  and  whereby  the  said  policy  did  not  become 
▼oid. 

The  replication  to  the  second  plea  was  the  same.  Replication  to 
third  plea  : — ^That  at  the  time  said  application  was  made  plaintiff 
did  not  know  how  long  sud  house  had  been  built,  and  then  in- 
formed the  defendants  he  did  not  know,  but  that  he  thought  it 
had  been  built  twenty-five  or  six  years,  and  defendants  then 
▼erbally  agreed  that  such  statement  should  not  be  considered  as  a 
warranty  of  how  long  said  house  had  been  biult,  and  if  it  should 
be  difibrent  from  that  stated  in  said  application  it  should  not  be 
considered  as  a  misstatement;  and  defendants  then  requested 
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^^7g        plaintiff  to  make  out  such  written  statement  and  state  therein  ho^ 
Dmom      long  said  house  had  been  built  as  nearly  correct  as  he  could  state 

J'  the  same  :  and  plaintiff  then,  at  defendants'  request^  stated  that 

AoBiGULTUBAL  ^^^  house  had  been  built  as  stated. 

msvraxobCo.  Beplication  to  fifth  plea  :  That  at  the  time  the  plaintiff  made 
and  signed  said  application,  said  plaintiff  stated  the  said  house  was 
painted  inside^  and  the  said  defendants  then  verbally  agreed  with 
the  said  plaintiff  that  such  statement  in  writing  should  not  be  con^ 
sidered  as  a  warranty  that  said  house  was  painted,  and  if  it  should 
be  different  from  that  stated  in  said  written  application,  the  state* 
ment  of  its  being  painted  in  said  written  application  should  not  be 
considered  as  a  misstatement,  and  said  defendants  then  requested 
said  plaintiff  to  make  out  such  written  statement. 
Demurrer  :  Joinder. 

Grounds  of  demurrer  :  1st.  The  replications  disclose  no  answer 
in  law  to  defendants'  pleas.      2nd.  The  replications  attempt  to 
set  up  a  verbal  agreement  to  vary  the  terms  of  a  written  contract. 
8rd.  lliey  set  up  a  different  cause  of  action  from  that  stated  in 
the  declaration.     4th.  They  do  not  aver  that  the  insurance  was 
effected  on  the  faith  of  the  alleged  agreements  with  defendants,  or 
that  such  alleged  agreements   were  the  basis  of  the  contract  of 
insurance.     5th.  That  defendants,  being  a  corporation,  could  only 
make  a  verbal  agreement  through  the  medium  of  a  duly  authorised 
agent ;  and  the  replications  are  bad  in  not  stating  that  the  alleged        | 
agreement  was  made  by  an  agent  of  defendants,  duly  authorised. 
6th.  That  by  the  terms  of  the  policy  set  out  in  the  declaration, 
no  agent  of  the  defendants  is  permitted  to  waive  any  stipulation        , 
or  condition  contained  therein.     7th.  The  replications  are  bad  for        ' 
alleging  that  the  written  application  forms  no  part  of  the  policy,        i 
the  policy  declared  on  stating  that  it  does  form  a  part  of  the  same. 
8th.  They  are  also  for  the    same   reason  bad  for  alleging  that       j 
the  statements  contained  in  said  application  are  not  warranties. 
9th«  That  the  replications  are  a  departure  from  the  dedaration. 

Further  grounds  of  demurrer  to  Srd  and  5th  replications :  That 
they  set  up  and  disclose  a  case  of  fraud  and  misrepresentation^  of 
which  plaintiff  cannot  avail  himself  to  enable  hitn  to  recover. 

April  21.  Dr.  Barker,  Q.  C,  in  support  of  the  demurrer,  was 
stopped  by  the  Court,  who  called  on 
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C.  N.  Skinnery  Q.  C,  contra.     Some  of  these  companies  send  out        ^^75.     , 
their  agents  to  solicit  farmers  to  insure^  get  them  to  make  written       Diugke 
statements^  and  then,   when  losses  occur,  resist  actions,  on  the         J" 
ground  of  their   being  warranties.     (Rilchib,  C.  J.     Shall  we,  AoMouLruEAi. 
therefore,  because  &rmers  are  careless,  break  down  the  principles  IxbubanoeCo. 
of  law  ?     The  only  possible  way  you  could  meet  the  objections  ®' 

would  be  by  setting  up  fraud.)  I  don't  wish  to  set  up  an  altera- 
tion of  a  written  contract  by  a  verbal  one,  but  want  to  be  in  a 
position  to  amend  the  replications  by  replying  fraud.  (Ritchie, 
C.  J.  There  is  a  clear  objection  to  that,  because  it  would  be  a 
departure  from  your  declaration.  But  if  you  say  the  contract  is 
void  by  reason  of  fraud,  how  can  you  recover  ?  The  most  you  can 
do  is  to  recover  your  premium  back.  Wbtmore,  J.  How  can 
you  get  on  on  the  contract?)  The  plaintiff  made  the  statements 
upon  the  assurance  of  the  defendants  that  they  were  not  material. 
(Allen,  J.  This  is  the  second  case  of  the  kind  which  has  come 
before  the  Court  this  term,  and  they  will  teach  people  that  when 
they  sign  papers,  they  must  take  the  consequences.  Ritchie,  C.  J. 
I  am  sorry  for  your  client ;  and  I  have  no  sympathy  with  these 
companies  which  overload  their  policies  with  conditions  and  then 
resist  payment  on  them.) 

Per  curiam.     The  judgment  must  be  for  the  defendants. 

Judgmenifor  defendants. 


GIBSO:^  V.  THE  NORTH  BRITISH  AND  MERCANTILE  1876, 

INSURANCE  COMPANr.  AprU. 

Inswranee — Policy — Pleadings — Conditio  ns  precedes  t — Averment  of  perform 

manee  of — Common  Law  Procedure  Acty  1873 —  Waiver — Allegation 

of — Fraud —  Where  insured  prevents  extinguishnient  of  fire. 

ht  ta  aelion  on  a  PoU^  of  lonmnoe  the  dedantioii.  after  setting  out  Polioy  and  con- 
^tiiODS,  aUegad  {inUr  alia)  that  pUdntUT^aw  all  notices  and  made  all  proofs  and  had 
ptrfarmbi  uU  things  on  lus  part  to  be  peHbrmed  to  obJm  the  loss,  ana  did  aU  things 
necessary  to  entitle  him  to  reooTer.  *'  and  that  defendants  waived  am/  notice  or  proof 
of  the  loss  as  reooired  by  the  Polioy  "  The  6th  oondition  of  the  Policy  was,  that  on 
the  hamoing  of  any  Um,  the  inaared  should  forthwith  giTe  notioe  in  writing,  and 
witldn  fifteen  days  ftimish  proof  of  the  loss  under  oath,  fiie  l(Hh  oondition  declared 
liiat,  "^  if  the  oUJm  be  in  aqy  respeot  fraodolent,  or  if  any  fklse  declaration,  affldsTit, 
oath  or  alBrmation  be  made  in  support  thereof,"  all  benefit  under  the  Potioy  should 
be  ftirfeited.  Deftodants  pleaded— i.  No  walTer  of  notioe  and  proof  of  loss.  2,  The 
doeooMats  rendered  as  and  fbr  the  proof  of  loss  were  fldse  and  firaudulent  8.  After 
eommtneement  of  the  fire  the  pUuntifls  wilftiUy  and  wrongftdly  prerented  it  ftom 
being  eactingiiished. 
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1875.  The  Coart  held,  on  general  demnrrer,  that  all  the  pleas  were  good;  thai  as  the  deolani- 

—  tion  would  be  inaenflible  if  notioe  had  been  giTen,  it  ma  snffioient  fbr  defendants  to 

GiBSOX  accept  the  issae  of  waiyer  of  notice  and  proof ;  taoA  that,  howerer,  as  to  ^  2nd  pies 

e;.  plaintiff  miffht  faaye  the  right  to  appij  to  a  Judge  under  section  91  of  te  Gommoo 

N.  B.  &  M.  ^^  Prooedure  Act  to  obtain  a  more  ez^^dt  statement  of  the  ibotSL 

The  declaration  alleged^  that  defendanta  on,  Scc.,  made  their  policy 
of  insurance  in  the  words  and  figures  following,  &c. ;  that  the  condi-' 
ditions  referred  to  in  said  policy  and  endorsed  thereon,  are  as  fol- 
lows :  *  *  *  6.  On  the  happening  of  any  loss,  &c.,  the  insured 
is  forthwith  to  give  notice  in  writing,  and  within  fifteen  days  to 
deliver  as  particular  an  account  as  may  be  reasonably  practicable 
of  the  several  articles,  &c.,  damaged,  &c.,  and  to  give  all  such 
vouchers,  proofs  and  explanations  as  may  be  reasonably  required, 
together  with,  if  required,  a  declaration  under  oath  of  the  truth 
of  the  account,  and  in  default  thereof,  no  claim  in  respect  of  such 
loss  or  damage  shall  be  payable  until  such  notice,  account,  proofs 
and  explanations  respectively  are  given  and  produced  and  such 
declaration,  if  required,  is  made.  *  *  *  10.  If  the  claim  be 
in  any  respect  fraudulent,  or  if  any  fiilse  declaration,  affidavit,  oath 
or  affirmation  be  made  in  support  thereof,  all  benefit  under  this 
policy  is  forfeited.  ♦  ♦  *  That  the  buildings  insured  were 
afterwards  destroyed  by  fire,  &c.,  and  plaintiff  gave  all  notices  and 
made  all  proofs,  and  has  performed  all  things  in  said  policy  or  the 
conditions  thereof  mentioned  on  his  part  to  be  per£>rnied  in  order 
to  claim  said  loss ;  and  plaintiff,  more  than  two  months  before 
commencement  of  this  suit,  did  all  things  necessary  to  entitle  him 
to  be  paid  said  money,  and  all  things  have  happened  and  all  times 
elapsed  to  entitle  plaintiff  to  recover,  and  defendants  waived  any 
notice  and  proof  of  the  loss  as  required  by  said  policy.     Yet,&c. 

Fleas,  (inter  alia) : — 1.  That  there  was  no  waiver  of  notice  and 
proof  of  loss  as  required  by  the  policy.  S.  That  the  documents 
rendered  as  and  for  the  proof  of  loss  were  false  and  fraudulent. 
4.  That  after  the  commencement  of  the  said  fire,  the  same  might 
and  would  have  been  extinguished  by  certain  persons  then  present 
and  the  buildings  sayed  from  destruction,  but  said  plaintiff  wilfully 
and  wrongfully  hindered  and  prevented  the  said  persons  fix>m 
extinguishing  the  same. 

Demurrer :  Joinder,  and  cross-objections  to  declaration. 
Grounds  of  demurrer : — 1.  The  first  plea  should  traverse  that 
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notice  was  actually  given.     2.  Nothing  is  alleged  in  the  second        'Q75. 
plea  that  would  make  the  benefit  of  the  policy  forfeited^  by  the       Ontov 
conditions  of  the   policy.     8.  It  is  no  answer  to  the  plaintiff's  "' 

claim,  to  allege  that  the  plaintiff  hindered  the  extinguishment  of  iM^nuunmCo. 
the  fire  after  it  was  begun,  it  not  being  alleged  no  damage  would 
otherwise  hare  been  done. 

Feb.  8.  A.  L.  Palmer,  Q,  (7.,  in  support  of  the  demurrer. 
1.  The  declaration  havin?  averred  generally  the  performance  of 
all  conditions  precedent,  which  was  sufficient  under  the  Common 
Law  Procedure  Act,  1873,  sec.  46,  the  defendants  were  bound  in 
their  plea  to  specifically  deny  the  performance  of  the  conditions, 
the  non-fulfilment  of  which  they  rely  ou.  They  must  answer  the 
whole  declaration,  which  the  first  plea  does  not  do.  (Ritcuib, 
C.  J.  The  trouble  is  this  :  suppose  this  plea  were  to  stand  as  it 
is,  and  you  went  to  trial,  and  the  allegations  in  the  first  plea  were 
proved,  would  you  not  be  entitled  to  a  verdict  7)  Clearly  so,  or 
to  judgment  iwn  obstante  veredicto.  Special  demurrer,  if  that  were 
allowable,  would  drive  the  plaintiff  into  a  second  count.  2.  There 
is  no  law  forfeiting  the  claim  by  false  statements,  but  it  arises 
solely  from  the  tenth  condition  of  the  policy.  All  the  plea 
alleges  is,  that  we  put  in  false  documents  in  support  of  the  proof: 
that  is  not  sufficient,  as  the  false  statement  must  be  made  by  us. 
Non  cotutal,  that  it  is  a  false  declaration  made  by  us.  The  very 
words  should  be  followed,  as  it  is  most  important  to  get  down  to 
an  issue.  A  plea  cannot  be  argumentative,  but  must  contain  a 
positive  statement.  (Bttchib,  C.  J.  In  other  words,  it  must  not 
be  inferential).  S.  The  fourth  plea  is  to  the  whole  declaration. 
Suppose  a  fire  has  caught  and  the  party  fraudulently,  for  the  very 
purpose  of  getting  the  insurance,  prevented  it  from  being  extLn^ 
guished,  this  would  not  hinder  him  recovering  damage  for  part ; 
but  this  plea  is  to  the  whole  declaration,  instead  of  to  a  part,  as  it 
might  have  been ;  it  is  therefore  bad. 

W.  Jack,  Q.  C,  contra.  The  fair  construction  of  the  declaration 
is^  that  the  plaintiff  did  everything  except  giving  the  notice,  and 
that  this  was  waived.  (Btichib,  C.  J.  It  would  have  been  very 
easy  for  you  to  have  followed  the  declaration,  and  said  the  plain- 
tiff did  not  give  the  notice  nor  did   the   defendants  waive  it. 
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^^76.  Allen,  J.  If  the  declaration  was  embarrassing,  you  had  a  right 
N.  B.  &  M.  to  make  application  to  a  Judge  under  the  Act.)  The  declaration 
^'  is  not  double.     As  to  the  second  plea,  the  plaintiff's  course  of 

*  pleading  relieves  the  defendants  from  setting  out  that  certain 
documents  were  rendered,  &c.,  because  he  alleges  all  the  condi- 
tions were  performed ;  in  effect  he  says  that  within  so  many  days 
he  rendered  certain  documents  in  proof  of  his  claim.  The  defen- 
dants then  say  the  documents  rendered  are  false  and  fraudulent. 
The  object  of  the  Act  is  to  shorten  the  pleadings.  (Allen,  J. 
The  same  latitude  is  not  allowed  to  a  defendant ;  he  must  state 
the  conditions  he  intends  to  contest.  One  great  object  of  the  Act 
is  to  reduce  the  pleadings  down  to  particular  points,  and  the  q^ues- 
tion  is,  whether  you  ought  not  to  have  specified  the  particular 
documents  you  object  to.  Suppose  the  documents  were  all  true 
but  one,  could  you  plead  generally  they  were  false  f  Ritchie, 
C.J.  Could  the  jury,  if  one  were  false,  find  for  you  f  Allen,  J. 
Or  could  they  find  on  that  issue,  on  such  proof,  either  in  the 
affirmative  or  negative  ?)  The  defendants  admit  plaintiff  has 
rendered  the  proofs  as  he  alleges,  but  say  they  are  false.  Anv 
false  statement  vitiates  the  claim,  the  proof  being  entire  :  Cashman 
V.  London  and  Liverpool  Insurance  Company.^ 

As  to  the  fourth  plea,  the  allegation  that  the  plaintiff's  act  caused 
the  building  to  be  destroyed — that  the  plaintiff  wilfully  and 
wrongfully  prevented  the  fire  being  put  out,  shews  a  sufficient 
misconduct  to  vitiate  the  whole  claim.  (Ritchie,C.  J.  You  in 
effect  say  the  fraudulent  prevention  of  extinguishment  of  a  fire  is 
equivalent  to  a  fraudulent  setting  on  fire.)  I  cite  Chandler  v. 
Worcester  Mutual  Insurance  Company  ;t  Ang,  Ins,,  Sec.  180. 

The  objections  to  the  declaration  are : — 1.  That  it  only  avers 
performance  of  conditionss  sufficient  to  entitle  plaintiff  to  claim^ 
not  to  recover.  2.  The  allegation  is  too  general.  Plaintiff  should 
state  what  the  conditions  are.  3.  Plaintiff  does  not  allege  he  is 
endtled  to  recover,  or  that  the  defendants  have  promised  to  pay, 
the  action  being  assumpsit.  (Allen,  J.  Is  a  statement  of  a  pro- 
mise necessary  ?  Surely  the  statements  as  to  the  policy,  alleging 
promise  to  pay  in  case  of  lose,  the  fire  and  performance  of  condi- 
tions, are  enough :  the  law  then  implies  a  promise  to  pay).  Lastly, 
>  8teT.  Dig.  280.  '8  Cosh*  828. 
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the  contract  in,  that  in  case  of  a  loss  occurring  the  money  is  pay-  ^^^ 
able  out  of  a  certun  ftindy  and  the  declaration  does  not  allege  the  Oib^oii 
existence  of  a  fund.     (Ritcmib,  C.  J.     I  think  it  would  be  an  •• 

attempt  to  perpetrate  a  grieTOUs  fraud  to  set  up  such  a  defence.  iotJ^avosCo. 
What  could  the  plaintiff  all^e  about  it  T) 

PcUmer,  Q.  C,  in  reply.  The  objections  to  the  declaration  are 
only  formal,  and  cannot  prevail  on  general  demurrer. 

Our.  Adv.  Vult. 

The  judgment  of  the  Court  was  now  delirered  by 

RiTCHiBy  C.  J.  The  questions  in  this  case  arise  apon  demurrers 
to  the  first,  second  and  fourth  pleas  to  the  declaration  in  an  action 
on  a  |.olicy  of  insurance  against  fire.  The  declaration,  after  setting 
out  the  policy  and  conditions,  verbatim,  alleged,  itUer  alia,  that 
the  plaintiff  had  performed  all  things  in  the  policy  or  the  condi- 
tions mentioned,  on  his  part  to  be  performed,  in  order  to  claim  the 
loss,  and  did  all  things  necessary  to  entitle  him  to  recover ;  **  and 
that  the  defendants  waived  any  notice  and  proof  of  the  loss  as 
required  by  the  policy."  The  delivery  of  the  notice  required  by 
the  sixth  condition  of  the  policy,  is  a  condition  precedent  to  the 
plaintiff's  right  to  recover ;  and  he  alleges  a  waiver  of  it.  The 
allegation  in  the  declaration  would  be  insensible  if  notice  had 
been  given.  Having  therefore  alleged  the  waiver  of  any  notice 
and  proof  of  loss,  and  claimed  the  right  to  recover  by  virtue  of 
such  waiver,  he  tendered  to  the  defendants  a  material  issue,  going 
to  the  whole  cause  of  action,  which  the  defendants  had  a  right  to^ 
and  did,  accept  The  plaintiff  has,  therefore,  no  right  now  to  con* 
tend  that  the  defendants  should  have  pleaded  double,  and  given 
him  two  traverses,  which  would  be  the  effect  of  a  plea,  framed  as 
Mr.  Palmer  contends  it  should  have  been,  viz.,  to  traverse  both 
that  the  notice  was  given  according  to  the  sixth  condition,  and 
also  the  waiver  of  it.  If  the  effect  of  the  allegation  in  the  decla- 
ration is  as  Mr.  Palmer  contends,  the  declaration  was,  to  say  the 
least  of  it,  most  inartificially  drawn,  and  would  tend  to  embarrass 
the  defendants  In  their  pleading.  It  is  true,  that  if  this  were  so, 
they  might  have  had  redress  under  the  91st  section  of  the  Com- 
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^^'^^'       mon  Law  Procedure  Act'     But  as  the  issue  taken  was  tendered  by 

GiBiov      the  plaintiff,  and  is  material^  and  goes  to  the  whole  cause  of  action^ 

N  B  'ft  11    ^^  ^^  ^^^  think  Mr.  Palmer  can  now  complain  that  this  plea  is 

IvBTTSAvaiGo.  bad 9  and  constrain  us  to  say  that  Mr.  Jack  should  have  pleaded 

another  which  would  have  been  still  worse. 

We  think  the  second  plea  is  substantially  sufficient.  The  tenth 
condition  of  the  policy  declares,  that  "  if  the  claim  be  in  any 
respect  fraudulent,  or,  if  any  false  declaration,  affidavit,  oath  or 
affirmation  be  made  in  support  thereof,"  all  benefit  under  the 
policy  shall  be  forfeited.  There  might  be  a  fraudulent  claim  for  a 
loss,  by  the  production  of  false  vouchers  or  accounts,  without  the 
assured  making  any  declaration,  affidavit,  oath  or  affirmation  in 
support  of  it.  If  he  does  either,  he  forfeits  his  claim.  A  plea 
alleging  that  the  plaintiff  rendered  to  the  defendants  false  docu- 
ments in  support  of  his  claim,  certainly  comes  within  the  first  part 
of  the  condition.  If  the  documents  rendered  were  false  and  frau- 
dulent, he  has  done  that  which  will  deprive  him  of  all  benefit 
under  the  policy.  If  the  plaintiff's  counsel  should  think  that  the 
plea  is  so  framed  as  to  embarrass  him  on  the  trial,  it  will  be  open 
for  him  to  apply  to  a  Judge  imder  the  91st  section  of  the  Common 
Law  Procedure  Act  to  have  a  more  explicit  statement  of  the  facts. 

It  is  objected  under  the  demurrer  to  the  fourth  plea,  that  it  is 
no  answer  to  the  plaintiff's  claim,  even  if  he  had  prevented  the 
extinguishment  of  the  fire,  without  shewing  that  the  whole  damage 
would  have  been  prevented  by  such  extinguishment.  But  we 
think  the  plea  is  a  substantial  answer  to  the  action.  If  a  building 
takes  fire,  and  then  and  there  the  fire  can  be  extinguished  and  the 
building  saved,  but  the  assured  wrongfully  and  wilfully  prevents 
the  fire  from  being  extinguished,  and  the  building  bom  being 
saved  from  destruction,  (and  this  is  really  the  issue  tendered  bj 
the  plea),  it  would  bi)  a  burlesque  on  the  administration  of  justice 
to  say  that  a  sufficient  answer  had  been  given  to  the  claim  of  the 
assured  for  indemnity  for  the  destruction  of  the  building  under 
such  circumstances. 

To  enable  the  plaintiff  to  recover  on  ^uch  a  state  of  &cts  would 

^Beotfam  91  enaols  that  *'The  Court,  or  %  Judge,  may  order  aigr  jkleeding  bo  framed 
as  to  pnjMob^  emberrMi,  or  delay  the  fcir  trial  of  the  antion,  to  be  stmok  oat,  or  ioaj 
make  nioh  order  respeoting  the  same,  and  alsoreBpeodngtheoosttoftheapiOioation.as 
fhe  Court  or  Judge  leei  fit," 
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be,  not  to  give  him  indemnity  for  a  loss  against  which  he  was  ^^75. 
insured,  but  for  a  Joss  which  he  never  would  have  sustained  bat  Gxbsov 
for  his  own  wrongful  act  and  wilful  misconduct,  against  which  the  J^' 
defendants  never  insured  him.  To  require  the  insurers  under  innjKuroiCo. 
sach  drcumstances  to  admit  a  possible  amount  of  damage  before 
the  plaintiff  prevented  the  extinguishment  of  the  fire^  and  to  per- 
mit them  only  to  defend  for  the  amount  of  damage  done  after  the 
plaintiff's  improper  conduct,  would  be  a  direct  encouragement  of 
fraud,  and  contrary  to  every  principle  of  public  policy,  and  would 
impose  on  the  insurers  an  obligation  which  it  might  be  absolutely 
impossible  for  them  to  perform,  namely,  to  shew  exactly  what 
injury  was  actually  done  by  the  fire  previously  to  the  plaintiff's 
interference.  For  an  assured  "  wilfully  and  wrongfully"  to  inter- 
fere and  hinder  and  prevent  the  extinguishment  of  a  fire  on  the 
premises  insured,  is  conduct  so  grossly  fraudulent  and  wrong,  that 
the  law  will  not  allow  him  to  recover  for  any  damage  occasioned 
by  the  destruction  of  propeity  by  such  fire,  to  which  he  himself 
so  wilhilly  and  wrongfully  contributed,  though  the  origin  of  the 
fire  may  have  been  accidental.  In  other  words,  he  will  not  be 
allowed  to  say  that  one  and  the  same  fire  was  in  part  a  misfortune 
for  which  he  was  not  responsible,  and  in  part  a  fraud  for  which 
he  was  responsible ;  and  that,  though  he  cannot  recover  for  the 
latter  portion,  he  may  for  the  former.  It  is  one  transaction.  The 
loss  sustained  by  the  fire  is  one  loss,  which  the  improper  and 
firaudulent  conduct  of  the  plaintiff,  as  alleged  in  the  plea,  and 
admitted,  for  the  purposes  of  this  argument,  by  the  demurrer,  has 
permeated  and  tainted  throughout;  and  the  transaction  is  so 
repugnant  to  all  honesty  and  justice,  that  an  assured  can  have  no 
locui  standi  before  the  legal  tribunals  of  any  civilized  country  in 
an  attempt  to  recover  indemnity  for  any  loss  under  such  circum- 


Thexe  must  be  judgment  for  the  defendants. 

Judgmenifor  defendanti. 
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^^'^^'  GEORGE  TRUE  AND  GIDEON  STAIRS  v.  ATHERTON  et  at. 

April. 

Contract — When  rnmJe  hy  a  number  of  persons— Severalty  of  interest — • 
Whether  contractors  can  he  sued  separately —  Where  contract  ambiguous. 

Where  the  intereS'S  of  a  number  of  parties  to  a  oontraot  are  diatinct  and  separate,  and 
a  oovenant  made  by  them  is  not  nnmistakablj  joint,  but  amUgnoos,  they  most  be 
sued  separately. 

Therefore,  where  T  contracted  with  A.  and  eight  other  pertons  to  raft  separately  and 
deliver  at  a  certain  place  lamber  which  belonged  to  them  indiyidnally,  for  which  the 
latter  agreed  to  pay  65  cents  per  thousand;  and  it  was  also  proyided  that  if  an^  of 
the  parties  failect  to  pay  the  amoont  owing  by  them  when  due,  T.  could  sell  sufficient 
of  the  lumber  belonging  to  said  party  or  parties  to  pay  the  amount  due. 

Held,  That  this  was  a  several  contract  on  tiie  part  of  A.  and  the  other  owners  of  the 
lumber  and  that  a  joint  aciion  would  not  lie  against  them. 

Assumpsit,  tried  at  the  York  sittings  before  Ritchie,  C.  J. 
The  action  was  brought  upon  thfe  following  contract,  entered  into 
between  the  plaintiff  and  defendants  : — 

"  This  memorandum  of  agreement,  made  this  29th  day  of  March  1873, 
between  George  True  and  Gideon  Stairs  of  the  Parish  of  Northhampton, 
County  of  York,  of  the  one  part,  and  Albert  Atherton,  Solomon  McFar- 
lane,  John  Davidson,  R.  K.  Carville,  Albert  Thornton,  William  Fawcett, 
W.  Munro,  Thomas  Murry  and  James  K.  Finder,  of  the  other  part. 

"  Witnesscth  that  the  said  George  True  and  Gideon  Stairs  for  and  in 
consideration  of  the  covenants  hereinafter  set  forth,  hereby  agree  to  raft 
and  deliver  and  fay  the  expenses  of  land  damage,  to  furnish  materials 
and  hanging  boom,  and  furnish  aU  the  warps,  lines,  tools,  and  bear  all 
other  expenses  connected  with  rafting,  running  and  delivering  all  the 
lumber  belonging  to  the  several  parties  named  as  the  second  party  to  this 
contract  at  Spring  Hill,  except  the  boom  poles,  which  shall  be  furnished 
by  the  parties  who  own  the  lumber. 

**  The  said  George  True  and  Gideon  Stairs  further  agree  to  raft  all  the 
parties'  lumber  separate,  and  raft  any  marks  separate  if  required,  and  to 
raft  merchantable  logs  and  batten  logs,  and  to  raft  the  lumber  in  the  most 
saleable  manner  to  the  satisfaction  of  John  Cunningham.  The  said  Georgo 
True  and  Gideon  Stairs  further  agree  to  employ  the  said  John  Cuuning^ 
ham  and  pay  him  one  dollar  and  fifty  cents  per  day  and  board  him.  And 
it  shall  be  the  duty  of  the  said  John  Cunningham  to  examine  all  the  logs 
in  the  strings  or  joints,  and  if  he  finds  a  log  or  logs  that  do  not  belong 
to  the  party  that  the  string  or  joints  are  for,  he  shall  order  the  contrac- 
tors to  take  it  out  and  raft  it  for  the  party  it  belongs  to  at  the  contractor's 
own  expense. 

'<  All  doubtful  marks  to  be  submitted  to  him,  and  his  decision  to  be 
final,  and  it  shall  be  his  duty  to  keep  separate  account  of  each  party's 
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lumber,  tlie  nnmber  of  joints  and  the  number  and  marks  of  boom  poles         1876. 
used  in  rafting.  Tam 

**  The  contractors  to  raft  all  prize  logs  by  themselves,  and  one  of  the  v, 

contractoTs  to  sell  to  the  highest  bidder  at  12  o'clock  noon  on  Saturdays  Awbeios. 
in  each  week,  the  party  purchasing  to  pay  the  expenses  of  rafting  and 
running,  the  proceeds  to  be  paid  to  the  contractors  at  the  time  of  sale 
and  to  be  received  by  them  in  part  payment  for  raftiug;  they  shall  keep 
a  strict  account  of  aL  moneys  received  by  them  for  the  sale  of  prize  logs, 
and  when  the  balance  of  logs  are  rafted  out,  each  party  that  has  logs 
rafted  out  will  be  allowed  a  proportionate  share  to  the  amount  of  what- 
ever it  may  average  per  thoupand  superficial  feet  of  the  kind  of  lumber 
that  earh  party  may  have  raited  at  the  boom. 

*•  All  the  parties  to  drive  their  lumber  in  until  it  strikes  the  jamb  below 
the  Nackawick  bridge,  and  any  one  that  is  found  marking  any  lumber 
after  it  is  driven  below  the  said  bridge  will  be  subject  to  the  penalty  that 
the  law  requires,  which  will  be  strictly  enforced  ;  it  will  be  the  duty  of 
the  contractors  to  see  that  it  is  carried  out. 

**  The  contractors  bind  themselves  if  any  of  the  lumber  sneak  through 
the  booms  or  get  away  to  drive  it  into  the  Fredericton  boom,  before  they 
will  be  entitled  to  whatever  balance  may  be  duo  for  the  rafting ;  and  if 
any  rafts  should  get  broken  up  or  run  ashore  at  any  place  before  they  are 
deliveied  at  Spring  Hill,  they  will  bind  themselves  to  deliver  said  logs  at 
^ring  HilL 

**  The  said  Alfred  Atherton,  Solomon  McFarlane,  John  Davidson,  R.  R. 
Carvill,  Alfred  Thoniton,  William  Fawcett,  William  Munro,  Thomas 
Marry  and  James  K.  Finder  of-ihe  other  part,  for  and  in  consideration  of 
the  forgoing  covenant  and  agreement,  hereby  agree  to  pay  the  said 
Oeo^e  True  and  Gideon  Stairs  at  the  rate  of  65  cents  per  thousand  super- 
ficial feet,  and  furnish  boom  poles ;  and  they  further  agree  to  pay  for 
what  lumber  they  deliver  at  Spring  Hill  in  each  week  for  the  aforesaid 
parties  at  the  rate  of  43  cents  per  thousand  superficial  feet,  the  amount 
to  be  ascertained  by  the  survey  bills,  and  the  balance  to  be  paid  when  the 
la«t  of  the  logs  are  rafted  and  delivered  at  Spring  Hill. 

**  If  any  of  the  parties  fail  to  pay  either  the  weekly  amount  or  the 
balance  when  due,  the  eontraetors  are  hereby  empowered  to  sell  sufficient 
of  the  lumber  belonging  to  the  said  party  or  parties  to  pay  the  amount 
dae  the  said  contractors,  one  week's  notice  to  be  given  the  said  party  or 
parties  before  the  time  of  sale,  the  said  sale  to  be  public. 

**  In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals." 

Four  of  the  parties  of  the  second  part  having  neglected  to  pay 
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^876  their  portion  of  the  amount  due  the  plaintifb  for  rafting  and 
Tbttb  driving  their  lumber  under  this  agreement,  the  present  action  was 
brought.  On  the  trial  the  Chief  Justice  was  of  opinion  that  the 
contract  to  pay  was  the  individual  contract  of  each,  and  accord- 
ingly nonsuited  the  plaintiffs. 

On  the  first  day  of  last  Hilary  term,  Frcuer^  Q.  C,  obtsdned  a 
rule  nisi  to  set  aside  the  nonsuit,  citing  1  Chit.  PL  48,  49,  and 
Manaell  v.  Burredge.^ 

Feb.  10.  Rains/ord  (with  whom  was  E.  L.  Wetmore)  shewed 
cause.  These  parties  dealt  separately  with  the  plaintiffs,  and  made 
their  payments  separately.  Suppose  damage  had  been  caused  to 
the  lumber  through  plaintiffs'  default,  all  the  defendants  could  not 
have  sued  jointly.  According  to  the  plaintiffs'  contention,  Ather- 
ton's  lumber  could  be  taken  and  sold  for  his  debt,  and  he  could 
then  be  sued  for  what  was  due  from  the  others.  Tlie  agreement 
does  not  contemplate  such  a  result.     See  1  Pars.  Con.  15. 

FraseTy  Q.  C,  in  support  of  the  rule.  The  case  must  turn  on 
the  construction  of  the  contract,  the  clear,  express  words  of  which 
cannot  be  ignored.  The  defendants  having  all  agreed — ^for  the 
words  are  clearly  joint — ^they  cannot  escape  from  the  joint  contract. 
It  was  a  joint  engagement  to  pay  65  cents  per  thousand.  There 
is  nothing  in  the  argument  that  the  plaintiffs  have  the  right  to 
follow  the  lumber,  because  that  is  a  specific  remedy,  which  they 
may,  or  may  not,  take  advantage  of.  (Ritchie,  C.  J.  Does  it 
not  afford  a  key  to  the  construction  of  the  agreement  ?  Are  you 
not  really  making  a  party  liable  without  a  consideration  T)  No,  for 
this  is  the  contract  the  parties  chose  to  make  in  consideration  of 
having  all  the  lumber  driven.  Suppose  separate  actions  had  been 
brought ;  would  it  not  be  a  good  defence  to  shew  that  all  the  lum- 
ber had  not  been  delivered,  even  though  that  of  the  person  sued 
had  been  ?  (Allen,  J.  You  say  that  if  A's  lumber  were  all 
driven  down,  and  B's  not,  A  and  B  could  both  join  in  the  one 
action  for  not  driving  A's.)  I  do.  It  is  true  a  different  agree- 
ment might  have  been  made,  but  the  parties  chose  not  to  do  so. 

Our.  Adv.  VuU, 
'7T.B,862. 
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Wbldon,  J.,   now  delivered  the  Jadgment  of  himself^   and        ^^7^- 
Allen,  Fishbe  and  Wbtmorb,  J.  J. : —  Tatm 

We  think  the  nonsuit  in  this  case  was  right.  The  action, 
althongh  nominally  against  all  the  defendants,  was  really  brought 
against  four  of  them  only,  for  neglecting  to  pay  the  plaintifi  for 
rafting  and  running  to  Spring  Hill  the  lumber  belonging  to  those 
parties  respectively,  under  the  agreement  entered  into  between  the 
plaintifb  and  defendants.  Tt  is  clear  that  the  interests  of  the 
parties  of  the  second  part  to  that  agreement  (the  defendants)  were 
several.  Each  one  had  his  own  lumber,  entirely  distinct  from 
that  of  either  of  the  others.  By  the  terms  of  the  agreement,  each 
party's  lumber  was  to  be  rafted  separately  by  the  plaintiffs  ;  Cun- 
ningham was  to  keep  separate  accounts  of  each  person's  lumber, 
and  of  the  number  of  pieces  and  joints.  The  plaintiffs  were  to 
sell  all  prize  logs  each  week,  and  at  the  close  of  the  rafting,  to 
divide  the  proceeds,  after  paying  expenses  of  sale,  among  the 
defendants,  in  proportion  to  the  amount  of  lumber  of  the  descrip- 
tion which  each  of  them  might  have  rafted  at  the  boom.  The 
plaintiffs  were  to  be  paid  a  certain  portion  of  the  agreed  price  for 
whatever  lumber  they  delivered  at  Spring  Hill  in  each  week,  and 
the  balance  whc^  the  whole  of  the  logs  were  delivered ;  and  the 
agreement  concludes,  •*  If  any  of  the  parties  fail  to  pay  either  the 
weekly  amount,  or  the  balance  when  due,  the  contractors  (plaintiffs) 
are  hereby  empowered  to  sell  sufficieni  of  the  lumber  belonging  to  the 
said  party  or  parties  to  pay  the  amount  due  the  said  contractors." 
It  is  very  evident  from  this,  that  the  intention  was,  that  the  party 
who  was  a  defaulter  in  paying,  should  alone  be  liable  for  his 
default :  it  was  the  lumber  of  the  party  who  failed  to  pay  that  the 
plaintiffs  were  authorised  to  sell,  and  pay  themselves — they  had 
no  right  to  sell  the  lumber  of  the  defendant  Atherton  to  pay 
what  was  due  by  another  defendant,  McFarlane,  for  rafting  and 
running  his  lumber.  Suppose  the  plaintiffs  had  broken  their  con- 
tract by  neglecting  to  raft  and  run  the  lumber  belonging  to  one  of 
these  defendants,  and  had  performed  their  contract  with  all  the 
others,  could  all  these  defendants  have  joined  in  an  action  against 
the  plaintiffs  for  such  breach  of  contract  ?  They  clearly  could 
not,  simply  because  their  interests  are  entirely  separate  and  distinct ; 
and  we  can  see  no  reason  why  the  same  principle  should  not  apply 
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^Q75.        where  an  action  is  brought  against  the  defendants^  where  there  is 
Tbub        no  joint  interest^  as  there  clearly  is  not  in  this  case. 

The  principle  applied  to  plaintiffs  is  well  settled.  In  Foley  y. 
Addenbrooke,^  Lord  Dbnman,  speaking  on  this  subject,  says :  '*  The 
result  of  the  cases  appears  .to  be  this,  that  where  the  legal  interest 
and  cause  of  action  of  the  covenantees  are  several,  they  should  sne 
separately,  though  the  covenant  be  joint  in  terms ;  but  the  several 
interest  and  the  several  ground  of  action  must  distinctly  appear." 
In  Kdg/Uly  v.  fVatson,*  Pollock,  C.  B.,  says  :  "  If  a  covenant  be 
80  constructed  as  to  be  ambiguous,  that  is,  so  as  to  serve  either  the 
one  view  or  the  other,  then  it  will  be  joint  if  the  interest  be  joint, 
and  it  will  be  several  if  the  interest  be  several.  Ou  the  other 
hand,  if  it  be  in  terms  unmistakeably  joint,  then,  although  the 
interest  be  several,  all  the  parties  must  be  joined  in  the  action. 
So,  if  the  covenant  be  made  clearly  several,  the  action  must  be 
several,  although  the  interest  be  joint.  It  is  a  question  of  con- 
struction." Fabkb,  B.,  in  the  same  case,  says :  *^  If  there  be 
words  capable  of  two  constructions,  we  must  look  to  the  interest 
of  the  paities  which  they  intended  to  protect,  and  construe  the 
words  according  to  that  interest.  *  *  *  In  the  present  case 
there  are  clearly  two  distinct  and  separate  interests  to  be  protected 
by  the  covenants.  Then,  there  being  in  this  case  no  joint  words, 
it  is  obvious  that  the  parties  meant  these  to  be  two  covenants  in 
respect  of  their  separate  interests,  and  they  ought  to  be  so  con- 
strued." The  cases  of  Sorsbie  v.  Park,*  Pugh  v.  Sfrangfidd,* 
Thompson  v.  Hakewill,^  and  Haddon  v.  Ayers,^  may  also  be  refer- 
red to. 

Now,  is  the  defendants'  covenant  in  this  case  uamisUikeably  yniit^ 
or,  looking  at  the  whole  instrument,  is  it  not  at  least  ambiguous  ? 
The  defendants,  in  consideration  of  the  plaintiffs'  agreement  to 
raft  and  run  to  Spring  Hill  **  the  lumber  belonging  to  the  several 
parties"  of  the  second  part,  '^  hereby  agree  to  pay  the  said  George 
True  and  Gideon  Stairs  (the  plaintiffs)  at  the  rate  of  65  cents  per 
thousand  superficial  feet,  and  they  further  agree  to  pay  for  what 
lumber  they  deliver  at  Spring  Hill  in  each  week  for  t/te  afore9aid 

M  0.6. 207.  «  «8C.B.,N.a8. 

•  8  Exdh.  716.  •  19  G.  B.,  N.  8. 718. 

'12M.A;  W.  146.  •  1  £.  &B.  118. 
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parties,  at  the  rate  of  48  cents  per  thousand/'  &c.  It  seems  to  iis  ^876. 
that  these  words  are  ambiguous — ^the  defendants  do  not^  in  terms,  Tbub 
coYenant  jointly  and  severally  to  pay ;  and  therefore  the  language 
of  Lord  Abinger  in  Sorsbie  v.  Park,^  is  applicable.  He  says  : 
"  Where  the  words  of  a  covenant  are  in  their  nature  ambiguous, 
9o  that  they  may  be  construed  either  way,  then  the  deed  in  which 
they  are  inserted  supplies  the  mode  of  their  construction.  If  it 
exhibit  a  several  interest  in  the  parties,  you  may  construe  it  as  a 
several  covenant,  and  vice  versa.  But  there  is  no  rule  to  say  that 
words  which  are  expressly  a  joint  covenant  by  several  persons  shall 
be  construed  as  a  several  covenant,  unless  there  is  something  to  lead 
to  that  construction."  The  interests  of  the  defendants  in  this  case 
being  distinct  and  separate,  there  was  a  separate  cause  of  action 
against  each  defendant  who  refused  to  pay  when  his  lumber,  or  a 
weekly  portion  of  it,  was  delivered  by  the  plaintiffs  at  Spring 
HilL  The  remedy  given  to  the  plaintiffs  to  recover  these  amounts 
by  sale  of  the  lumber,  is  expressly  confined  to  the  lumber  of  the 
party  who  makes  the  default,  and  we  think  this  shews  that  the 
covenant  to  pay  was  intended  to  be  several  and  not  joint. 
The  rule  will  therefore  be  discharged. 

Ritchie,  C.  J.  I  have  only  one  word  to  add  to  what  has  been 
said  by  my  learned  Brethren.  When  the  case  came  before  me  in 
the  Court  below,  I  relied  more  than  I  ought  to  have  done  on  the 
interest  of  the  parties.  The  language  of  severalty,  more  than 
interest,  ought  to  be  relied  on.  I  did  not  distinguish  as  clearly 
and  minutely  as  I  should  have,  between  the  principles  applying 
respectively  to  covenantors  and  covenantees.  It  is  satisfactory  to 
know  that  the  construction  put  on  the  contract  by  the  Court,  is 
that  put  on  it  by  the  parties  themselves,  as  appeared  from  their 
dealings  with  reference  to  it. 

MuU  discharged, 
"  1211  &W.  167, 
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1876>  Ex  parU  MILNEE  /  In  re  BOLTENHOUSE. 

Arbitration  and  award — Improper  conduct  of  arbitrators — Receiving  infor^ 

motion  after  close  of  evidence — Where  attorney  of  one  party  is 

employed  to  draw  award — Setting  aside — Answering 

affidavits — Hearsay. 

An  applio&don,  made  to  wt  aode  an  award,  was  anpported  b¥  an  affidavit  of  M.,  ag^nat 
whom  the  award  was  made,  stating  that  the  attomciy  of  the  opposite  party  had  been 
employed  to  draw  ap  the  award,  and  he  did,  as  M.  was  informed  and  oelieved,  searoh 
at  the  Record  Offioe,  after  the  evidence  was  closed,  and  ose  information  obtained  there 
to  assist  in  making  np  the  award,  and  that  the  award  was  not  the  independent  award 
ef  the  arbitrators.  The  arbitrators  made  affidavits  in  answer,  stating  that  thsf 
determined  on  their  award,  informed  the  attorn^  how  they  wished  it  drawn  up,  and 
thej  then  read  it  oareftilly  over  and  rigned  it;  that  they  knew  nothing  of  the  seuch  of 
the  Twordu  and  were  not  in  any  way  inflaenoed  in  their  deoinon. 

Hdd,  (per  Ritohib,  G.  J.,  and  Allbh,  Wkldon  and  Fisher,  J.  J.,  Wkimobb,  J.,  dis* 
sentiente),  that  this  formed  a  sufficient  answer  to  the  charges  made,  and  that  it  was 
not  necessary  for  the  arbitrators  to  enter  minutely  into  a  speoifio  denial  of  all  the 
charges  set  forth  in  the  affidayits  on  which  the  rale  was  granted. 

Per  Wrmobb,  J.,  that  the  Court  having  granted  a  rule  calling  on  the  oppodte  party  to 
shew  cause  why  Uie  award  should  not  be  set  aside,  it  was  incumbent  on  him  to  con- 
tradict or  satisteotorily  explain  all  the  charges  put  forward,  although  th^  were 
founded  on  hearsay  and  bdlef 

It  is  not  desirable  to  employ  the  attorney  of  one  of  the  parties  to  draw  up  an  award; 
but  this,  of  itsdf,  is  not  suffident  to  cauee  it  be  set  aside. 

This  was  an  application  to  set  aside  an  award  of  arbitrators  made 
against  Christopher  Milner  in  favor  of  Christopher  Boltenhoase^ 
in  a  cause  which  was  pending  in  the  Supreme  Court,  the  submis- 
sion having  been  previously  made  a  rule  of  Court.  The  award 
was  impeached  on  several  grounds,  but  the  rule  nisi  was  granted 
on  two  only : — 1.  That  one  Joseph  B.  Peck,  who  drew  up  the 
award,  did,  behind  Mr.  Milner's  back,  search  the  records  of  deeds 
in  the  County  of  Westmorland,  and  obtain  information  on  which 
the  award  was  dependent.  S.  That  the  award  was  influenced  by 
Feck,  and  was  not  the  independent  award  of  the  arbitrators.  The 
statements  in  the  affidavits  are  very  fully  noticed  in  the  judgments 
of  the  Court.  In  Michaelmas  term,  1874 — 
Knapp  shewed  cause ;  and 
Dvfff  Q*  C.f  was  heard  in  support  of  the  rule. 

Cur.  Adv.  VuU. 

The  following  judgments  were  now  delivered : — 
TTbtmorb,  J.     The  submission  having  been  made  a  rule  of 
Court,  a  rule  niti  was  granted,  requiring  Boltenhouse  to  shew  cause 
why  an  award  made  in  his  favor  upon  a  bond  of  submission  between 
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Milner  and  Boltenhoase,  of  date  Srd  March  1874,  should  not  be        ^^76. 
set  aside,  upon  the  following  grounds  :*--»  Ex  parte 

Ist.  That  the  said  award  is  not  a  final  settlement  of  all  matters    Milhbb; 
in  difference  between  the  said  parties.  loiaraHOTm*. 

Snd.  That  the  arbitrators  made  the  said  award  without  hearing 
all  the  evidence  the  said  Christopher  Milner  wanted  to  produce. 

Srd.  That  Joseph  B.  Peck,  who  drew  up  the  said  award,  did, 
behind  the  back  of  the  said  Christopher  Milner,  searcth  the  records 
of^eeds  in  the  County  of  Westmorland,  and  obtained  information 
upon  which  the  said  award  was  dependent. 

4th.  That  the  awards  under  the  submission,  was  in  part  made 
on  the  seventeenth  day  of  March  last,  whereas  the  award  delivered 
bears  date  the  eighteenth  day  of  March  aforesaid,  after  arbitrators 
wereJuncU  officio, 

5th.  That  the  award  bears  on  its  face  several  erasures. 

6th«  That  the  award  was  influenced  by  Joseph  B.  Peck,  and 
wa«  not  the  independent  award  of  the  said  arbitrators. 

At  the  argument  on  objections  taken  by  counsel  for  Bohenhousej 
the  counsel  for  Mr.  Milner  abandoned  points  No3  1,  2,  4,  and  5, 
only  relying  on  and  discussing  Nos.  3  and  6. 

Four  of  the  points  being  abandoned,  it  will  only  be  necessary 
to  mention  those  parta  of  the  affidavits  which  refer  to  the  points 
relied  on  as  available  for  setting  aside  the  award. 

The  arbitrators'  names  were  William  K.  Chapman  and  William 
Hickman ;  and  Joseph  B.  Peck  was  the  attorney  and  solicitor  for 
Boltenhouse,  and  he  was  employed  by  the  arbitrators  to  prepare 
the  award  for  the  arbitrators'  signature.  The  affidavits  are  some- 
what lengthy,  and  I  have  only  extracted  such  parts  as  are  material 
to  the  points  I  have  discusseJ. 

The  statements  in  Mr.  VI liner's  affidavit  are  very  plain  and 
clear,  and  though  many  of  the  most  important  ones  are  qualified  by 
the  words  "  as  he  is  advised  and  verily  believes,"  this  mode  of 
presenting  his  objections  to  the  award  does  not  seem  to  me  objec- 
tionable under  the  peculiar  circumstance  of  this  case,  as  a  large 
portion  of  the  most  material  part  of  his  information  must  neces- 
sarily have  been  hearsay.  This  qualification  does  not  apply  to 
the  knowledge  or  information  of  Mr.  Peck,  the  attorney  and  soli* 
citor  of  Boltenhouse  and  the  arbitrators^  for  collectively  they  had 
13 
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1876  within  their  personal  knowledge  all  the  facts  that  were  necessary 
Expnrte  to  State  to  have  furnished  a  clear,  positive,  distinct  and  unequivocal 
MiitVib;  answer  to  all  the  material  statements  put  forward  by  Milner,  so  far 
BouriNHoimi.  ^  ^^<^^  facts  would  furnish  an  answer.  The  rule  nisi  having  been 
granted  upon  the  statements  in  Milner's  affidavit,  and  Mr.  Peck 
and  the  arbitrators  having  undertaken  to  answer  them,  this  Court 
had  a  right  to  expect  the  answer  given  should  be  as  thorough  as 
their  knowledge  of  the  circumstances  would  admit  of ;  and  it  seems 
to  me,  when  an  answer  is  attempted  and  an  insufficien  one  is  given 
where  a  sufficient  one  could  reasonably  have  been  expected,  the 
statements  of  any  of  the  parties  so  informing  the  Court  should  be 
received,  to  say  the  least,  with  a  certain  amount  of  caution — still 
more  so  where  the  answer  leaves  entirely  unanswered  important 
statements,  when  the  party  has  quite  within  his  knowledge  all  the 
facts  which  would  enable  him  fully  to  answer  if  the  facts  were 
capable  of  being  presented  as  an  answer.  It  must  be  borne  in 
mind,  that  the  answers  are  made  with  full  knowledge  of  every  fact 
that  is  put  forth  to  be  answered ;  and  if  there  was  any  reason  why 
the  answer  should  not  be  full  and  complete,  it  should  have  been 
presented  for  consideration  ia  order  to  avoid  unfavorable  impres- 
aions. 

It  is  not  questioned  that  Joseph  B.  Peck  was  the  attorney  and 
counsel  for  Boltenhouse,  and  acted  as  such  before  the  arbitiators; 
and  that  he,  on  the  17th  of  March  1874,  forwarded  a  postal  card 
to  Milner,  which  was  received  at  Sackville,  Milner's  place  of  resi- 
dence, about  two  o'clock ;  the  c:  rd  is  attached  to  Milner's  affidavit, 
is  signed  by  Feck,  and  informs  him  that  the  arbitrators  wished  him 
to  say,  that  they  had  made  up  their  award  in  writing,  and  it  was 
then  in  their  hands  ready  to  be  delivered.  It  appears,  however, 
that  the  award  was  not  ready  to  be  delivered  and  was  not,  in  fact, 
signed  until  the  day  after  the  postal  card  was  sent.  Milner's 
affidavit  states,  on  information  and  belief,  that  on  the  16th  of 
Marcby  in  Peck's  office,  when  the  two  arbitrators  were  present 
with  Feck,  and  in  Milner's  absence,  they  talked  about  the  award 
the  arbitrators  were  about  making,  and  Feck  sat  down  at  his  desk, 
and  he  himself,  in  his  own  hand-writing,  then  and  there  figured 
on  a  piece  of  paper  and  thereon  made  up  an  amount  of  $450  as 
the  amount  to  be  paid  by  Milner  to  Boltenhousei  and  the  memo« 
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Irandum  being  so  made  by  Peck,  while  they  were  tdlking  about  ^^75. 
the  award  thsy  were  to  make,  was  »hen  signed  by  the  arbitrators.  Ex  parte 
Milner*8  affidavit  proceeds,  on  information  and  belief,  that  such  Milmiej 
memorandum  was  made  up  respecting  only  a  part  of  the  award  Boltehhoitsb. 
subsequently  made,  and  that  afterwards,  and  after  the  arbitrators 
left  Peck's  office,  he,  either  of  his  own  mere  motion  as  attorney 
for  Boltenhouse,  or  by  direction  of  the.arbitrators,  made  a  search 
at  the  recoid  office,  to  which  I  shall  presently  refer.  Milner's 
information  respecting  the  paper  alleged  to  have  been  prepared  by 
Peck  is  yery  important  if  true,  and,  though  hearsay,  it  is  the  only 
way  he  could  have  obtained  it.  Peck,  who  is  said  to  have  pre- 
pared the  paper,  knew  whether  it  was  true  or  not,  and,  strange  to 
say,  in  his  affidavit  he  does  not  make  any  reference  whatever  to 
this  all  important  statement.  What  avail  is  it  to  content  himself 
with  saying  he  did  not  seek  in  any  manner  to  influence  the  decision 
of  the  arbitrators  after  he  and  Milner  had  addressed  them  f  Milner 
says  he  is  informed  and  believes  that  the  two  arbitrators  and  Peck, 
on  the  16th  of  March,  in  Peck's  office,  in  Milner's  absence,  talked 
about  the  award  the  arbitrators  were  about  making,  and  that  Peck 
prepared  the  paper  before  mentioned.  Why  does  he  not  distinctly 
contradict  these  most  material  statements  if  not  true?  If  they 
were  true,  both  proceedings  would  be  most  improper,  whether 
Peck  did  thereby  seek,  or  did  not  seek  (to  use  his  own  words)  to 
influence  the  arbitrators'  decision.  Mr.  Peck  is  particular  in 
giving  a  very  accurate  reason  for  the  award  having  been  at  first 
dated  on  17th  of  March  and  subsequently  altered  to  the  18th ;  no 
reason  is  given  why  the  arbitrators  directed  sending  the  postal 
card,  informing  Milner  the  award  was  ready  for  delivery  when  it 
was  not  signed  until  the  next  day.  The  particularity  with  which 
matter;^  comparatively  unimportant  are  noticed  and  answered  with 
care,  when  the  very  important  and  turning  points  in  Milner's 
affidavit  are  left,  as  it  seems  to  me,  entirely  unanswered  by  Peck 
when  he,  of  all  others,  was  the  person  who  could  have  fully 
enlightened  the  Court  on  the  whole  matter,  is  not  satisfactory  to 
me.  He  must  have  known  all  that  took  place ;  he  was  a  main 
actor  in  the  proceedings,  and  if  Milner's  information  was  inaccu- 
rate. Peck  could  so  easily  have  said  so,  that  his  omitting  to  do  so 
is  unsatisfactory  to  me.      What   do  the  arbitrators   say  7     Mr. 
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1^76.  Chapman  says  he  and  the  other  arbitrator  went  to  Peck's  office, 
Exparte  and  Peck,  then  and  there  by  their  directions^  made  a  minute  in 
MxiiVib;  writing  of  their  instructions,  which  he  read  over  to  them  ;  he  does 
not  say  whether  they  signed  it  or  not.  llie  award,  he  says,  was 
afterwards  drawn  up  in  form.  If  Mr.  Chapman  was  aware  of  the 
contents  of  Mr.  Milner's  affidavit,  which  I  think  he  must  have 
been,  before  be  attempted  answering  it,  this  seems  to  me  a  meagre 
answer  to  the  clear  charges  put  forward  by  Milner.  He  does  not 
at  all  notice  Milner's  statement  of  Peck  and  the  arbitrators  talking 
about  the  award  in  Milner's  abseoce.  Surely,  whether  or  no  the 
arbitrators  and  Peck  talked  over  the  matter  of  the  award  in  Mil- 
ner's absence,  as  put  forward  by  him,  was  of  sufficient  importance 
to  claim  some  slight  notice  from  Peck  or  the  arbitrators. 

Mr.  Hickman,  the  other  arbitrator,  made  two  affidavits.  In  the 
first  one  he  does  not  refer  to  this  matter ;  in  his  second,  he  says 
Peck  had  nothing  to  do  with  the  terms  of  the  award ;  that  he 
(Peck)  ^*did  not  on  any  occasion  in  the  presence  of  Chtipman  and 
himself  figure  on  a  piece  of  paper,  aud  thereon  make  up  an  amount 
of  $450  as  the  amount  to  be  paid  by  Milner  to  Boltenhouse." 
This  is  very  particular  wording.  The  very  words  of  Milner's 
affidavit  omitting,  however,  to  refer  to  Milner's  statement,  that  on 
the  same  occasion  the  three,  that  is,  Peck  and  the  two  arbitrators, 
in  Milner's  absence  talked  about  the  award  the  arbitrators  were 
about  making, — ^to  my  mind  a  very  important  omission.  It  is 
worthy  cf  observation  that  Mr.  Chapman,  one  of  the  three,  makes 
no  such  statement  as  Mr.  Hickman  respecting  the  non-preparation 
of  the  paper,  though  he  says  Peck  made  a  minute  in  writing  of 
the  arbitrators'  instructions.  Mr.  Hickman  says  nothing  about  the 
paper  Mr.  Chapman  speaks  of,  nor  does  Peck  mention  any  paper 
except  that  the  arbitrators  called  on  him  to  put  their  award  in 
writing  and  in  form,  which  he  endeavoured  to  do  Hickman  says 
that  Peck  did  not  on  any  occasion  in  the  presence  of  Chapman  and 
Aim«a(/' figure  on  a  piece  of  paper  and  write  as  before  stated.  This 
may  be  literally  true,  and  for  all  that  both  the  arbitrators  have 
saidi  a  paper  may  have  been  prepared  when  but  one  of  the  arbi* 
trators  was  present,  or  a  paper  may  have  been  prepared  with 
both  present  of  a  very  objectionable  character,  and  have  been 
signed  by  the  arbitrators,  which  did  not  contain  the  exact  words 
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mentioned  by  Hickman,  but  still  have  been  amply  sufficient  to        ^^75. 
have  invalidated  the  award.     Hickman,  with  his  attention  directed      Ex  parte 
to  a  paper  of  a  particular  description  by  Milner's  affidavit,  contra-    M 1 1  h  bb; 
diets  the  writing  of  a  paper  containing  particular  words,  but  does  Boi^QoraoxmB 
not  mention  the  existence  of  a  paper  which  Chapman,  his  co- 
arbitrator,  says  was  written,  and  Peck,  who  is  mentioned  as  the 
writer,  never  mentions  it  at  all.     Mr.  Peck  is  a  legal  gentleman,  and 
must  know  the  importance  of  producing  papers.     Now,  why  was 
not  this  papsr  produced  ?     It  may  have  been  lost  or  destroyed  ;  if 
not,  it  should  have  been  produced.     If  it  was  lost  or  destroyed, 
how  very  easy  it  was  for  Peck  or  one  of  the  other  gentlemen  to 
have  told  us  so.      Under  ordinary  circumstances,  contradicting  the 
very  words  of  an  affidavit  might  be  amply  sufficient.     Circum- 
stances, however,  do  most  materially  alter  cases. 

In  McNeill  v.  Moore^  the  plUntifF's  affidavit  charged  a  conver- 
sation by  one  of  the  defendants  with  the  jury,   and  named  the 
defendant,  and  a  taking  of  the  jury  of  view   to  his  house  while 
the  jury  were  on   view  and  furnishing  them  with  refreshment. 
The  defendant,  so  named  io  his  affidavit,  contradicted  the  whole 
statement,  positively  denied  having  the  conversation  with  the  juror 
and  furnishing  refreshment   to   the  jury,   and  alleged  that  he 
remained  in  the  city  of  Saint  John,  a  distance  of  some  twelve 
miles  from  where  the  jury  had  the  view,  and  was  not  with  the  jury 
at  all.     This  was  a  most  positive  answer  to  the  charge.     Notwith- 
standing such  answer,  which  was  no  doubt  true,  the  Court  was  not 
satisfied  with  it,  and  the  argument  was  postponed  that  the  defen- 
dant might  furnish  a  further  answer.     The  result  was,  on  renewing 
the  argument,  it  appeared  the  defendant  against  whom  the  charge 
was  made  had  nothing  to  do  with  the  view  and  was  not  present, 
bat  was  actually  at  the  time  alleged  a  distance  of  twelve  miles 
from  where  the  occurrence  took  place,  and  it  was  another  defen- 
dant who  had  talked  with  the  jury  and  furnished  the  refreshment ; 
and  the  verdict  was  set  aside.     This  case  shews  the  Court  will  not 
always  hn  satisfied  with  a  positive  contradiction  in  affidavits  on 
shewing  cause,  and  the  great  prudence  of  exercising  a  discretion 
instead  of  being  blindly  satisfied  with  a  mere  contradiction. 

Under  the  peculiar  circumstances  of  this  case,  I  think  the  affi- 
davits should  be  most  narrowly  scrutinized,  and  the  paper  Chapman 
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1876.  admits  was  written  and  read  over  to  the  arbitrators,  I  think,  should 
Ex  parte  have  been  before  the  Court,  or  a  proper  reason  given  for  not  pro- 
M I L N  ■  e;  Cueing  it.  Mr.  Hickman's  affidavit  would  I'ather  induce  the  belief 
BoLiKNHouBB.  ^^^  thorc  was  no  paper  prepared,  and  Milner's  iaformation  in  this 
respect  entirely  without  foundation.  Milner  also  says  he  is  advised 
and  believes  that  the  memorandum  was  made  up  respecting  only 
a  part  of  the  award  subsequently  made,  and  that  after  the  arbitral 
tors  left  Peck's  office — ^this  would  be  on  the  16th  March — -he, 
either  of  his  own  mere  motioh  as  attorney  for  Boltenhouso,  or  at 
the  instance  of  the  arbitrators,  made  a  search  at  the  office  of  the 
Registrar  of  Deeds  for  W^estmorland  to  ascertain  some  fact  not  in 
evidence  before  the  arbitrators,  and  upon  the  existence  or  non- 
existence of  which  the  terms  of  the  award  were  dependent,  and 
having  so  searched  and  ascertained  a  certain /act,  he  (Peck)  there- 
upon prepared  and  wrote  the  award.  This  is  all  important. 
Now,  what  is  said  about  it  on  shewing  cause  ? 

Milner's  statement  points  to  a  time  as  late  as  the  16th  of  March 
— in  fact  on  the  16th.     Peck  says  that  sometime  between  the  sub- 
mission and  making  the  award,  he,  (Peck), /or  his  own  inforfnation^ 
searched  the  records  to  ascertain  about  the  title  of  certain  lands  in 
question  between  the  said  parties ;  he   made  no  secret  of  it,  and 
after  he  and  Milner  were  heard  before  the  arbitrators,  he  never 
said  any  thing  to  the  arbitrators  about  the  searches  or  the  title  of 
said  lands,  or  any  thing  concerning  them.     The  bonds  of  submis- 
sion were  dated  the  3rd  of  March— 'the  award  the  18th  of  March. 
It  seems  somewhat  peculiar  that  Mr.  Peck  should  have  given  him- 
self so  wide  a  range  of  time  as  from  the  3rd  to  the  18th  of  March 
to  get  at  something  which  transpired  on  the  16th.     Before  closing 
the  discussion  before  the  arbitrators  one  would  imagine  he  might 
well  require  information  from  the  records  ;  but  after  the  hearing 
was  closed,  any  reason  for  it  is  not  so  obvious.     Mr.  Milner  in  his 
affidavit  sets  forth  the  time  and  purpose  for  which  the  search  was 
made,  and  the  use  that  was  made  of  the  information  derived  from 
such  search.     Mr.  Peck  leaves  this  substantially,  in  fact  entirely, 
unanswered ;  taking  the  extensive  range  of  time,  he  content<s  him- 
self 'With  stating,  thcU  for  his  own  information  he  searched  the 
records  to  ascertain  about  the  title  of  certain  lands  in  question 
between  the   parties.     If  he  wanted   the  information  for    some 
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matter  unconnected  with  the  award,  or  a  matter  he  could  not  well         ^875. 
disclose,  he  might  have  said  so.     Now,  what  was  it  he  wanted  for      /'if  parte 
bis  own  information,  and  for  what  purpose   wanted,  or  for  what    M'^""*; 
purpose  was  the  information  used  ?     Mr.  Peck  leaves  us  entirely  bowehhou^i. 
in  the  dark  on  this  point,  and  for  any  reasonable  understanding  of 
what  he  searched  the  records  for,  or  what  use  he  made  of  the 
information  he  got,  we  must  fall  back  to  what  is   set  forth   in 
Milner's  affidavit,   which    Mr.  Peck  has  left,  as  I  think,  entirely 
ancontradictod  and  unexplained.     Now,  taking  Mr.  Peck's  state- 
ment, without  any  reference  to  Mr.  Milner's,  that  he  should  have 
been  employed  to  p:*epare  the  award  and  require  information  about 
the  very  lands  respecting  which  the  arbitration  was  being  held,  for 
any  other  purpose  than  of  the  award,  is,  to  say  the  least,  a  m-^st 
strange  coincidence,  if  not  a  most  marvellous  one.     If  he  searched 
the  records  and  used  his  information  for  the  purpose  Milner  says, 
he  could  well  have  acquired  evidence  of  facts  not  proved  before 
the  arbitrators,  and  used  his  information  in  preparing  the  award, 
without  mentioning  either  the  facts  of  his  searching  or  the  infor- 
mation he  received  to  either  of  the  arbitrators. 

Mr.  Chapman  says  that  after  the  last  hearing  before  the  arbitra- 
tors. Peck  never  mentioned  to  him  or  communicated  with  him  in 
aoy  way  any  thing  about  the  title  of  the  lands  specified  in  the  said 
award,  or  any  searches  of  the  records  he  had  made  concerning 
them.  This  may  be  qui^e  true,  and  still  the  records  may  have 
been  searched,  and  the  information  used  for  the  purposes  of  the 
award.  If  Mr.  Peck  had  made  the  search  to  obtain  evidence  of 
facts  not  proved  before  the  arbitrators,  and  was  improperly  using 
it  to  effect  a  purpose  for  his  client,  it  is  just  what  he  would  dis- 
gai^e  from  the  arbitrators  The  question  is,  not  whether  or  no  he 
communicated  the  result  of  his  searches  to  the  arbitrators,  but  did 
be  make  the  searches  as  and  for  the  use  set  forth  in  Milner's  affi- 
davit, and  so  use  it.  This  Mr.  Peck,  who  knows  belter  than  any 
one  else  can  possibly  know,  has  not,  as  I  think,  answered.  Mr. 
Hickman  in  his  ^rst  affidavit  says  substantially  the  same  as  Mr. 
Chtpman,  that  since  the  last  hearing,  when  Milner  was  present, 
Peck  never  mentioned  or  communicated  any  thing  to  him  concerning 
any  searches  he  had  made  in  the  records,  or  concerning  the  lands 
or  title  of  any  lands  mentioned  in  said  award. 
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^^7^-  Milner  further  says  he  believes  the  part  of  the  award  following 

Ex  parte      the  awarding  of  the  payment  of  the  sum  therein  mentioned  hj 
Milhbb;    Milner,   was  written  by  Peck  before   he  had  receired   specific 
BoLmiHoimft  instructions  (if  he  receired  any)  as  to  the  partieular  terms  thereof, 
those  parts  in  particular  ordering  that  the  release  to  be  granted  by 
the  said  Boltenhouse  to  Milner  was  to  be  prepared  at  the  proper 
cost  and  charge  of  Milner,  and  that  it  was  not  to  be  granted  until 
after  Milner  had  paid  the  $450,  and  that  the  conveyance  was  to 
be  a  simple  release,  and  without  any  Ci>venant  against  prior  or 
subsequent  incumbrances  by  Boltenhouse,  and  the  release  was  to 
be  of  Boltenhouse's  right  on  a  particular  day,  and  that  a  portion 
only  of  the  lands  were  to  be  released,  were  written  by  Peck  with- 
out being  directed  specifically  thereto  by  the  arbitrators,  but  were 
written  without   Peck  having  anything  more  than  a  general  direc- 
tion that  Boltenhouse  was  to  release  his  interest.     These  state 
ments  Mr.  Peck  does  not  notice.     As  before  mentioned,  he  says 
he  did  not  seek  to  influence  the  arbitrators  in  any  way  after  the 
decision  of  the  arbitrators.     Mr.  Peck  does  not  tell  us  what  he 
means  by  decinon  of  the  arbitrators.     He  says  he  was  asked  to  put 
the  award  in  writing  and  in  form  that  would  be  legal  and  binding 
and  he  endeavoured  to  do  so.     Peck  had  written  down  his  instruc- 
tions, as  Chapman  tells  us.     How  very  important  it  is  that  this 
writing  should  have  been  produced  I     It  would  have  shewn  exactly 
what  the  arbitrators  said  about  the  covenants  for  title,  and  then 
we  could  much  more  readily  have  decided  whether  any  informa- 
tion was  obtained  from  the  records  and  used  for  the  purposes  of 
the    award.     Milner  also  says  he  is  informed  and  believes  the 
clauses  in  the  award  were  not  explained  to  the  arbitrators,  and  he 
has  no  doubt,  if  the  award  had  been  written  providing  that  the 
release  was  to  be  prepared  at  Boltenhouse's  expense,  and  to  be 
executed  forthwith,  and  should  contain  a  covenant  for  quiet  enjoy- 
ment of  the  lands  against  all  persons  claiming  by  or  through 
Boltenhouse,  the  arbitrators  would  have  executed  the  same  equally 
as  readily  as  the  award  delivered ;  and  from  information  received, 
Milner  says,  he  has  no  doubt  the  award,  as  it  stands,  is  not  the 
independent   award   of  the   arbitrators,   but  thty  were   directly 
influenced  by  Peck  in  making  the  same.     To  these  latter  state- 
ments I  attach  no  importance  as  at  all  calculated  to  interfere  with 
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the  award,  and  merely  notice  them  to  shew  they  have  not  escaped         '^^^« 
my  observation.  ^  P^^^ 

Mr.  Chapman  says,  after  Peck  had  consented  to  draw  th  ;  award,  «■  i  l  ■  ■  a; 
the  arbitrators  directed  him  as  to  its  nature  and  terms,  and  Boumoni. 
requested  him  to  draw  it  up  in  writing  formally  and  have  it  ready 
for  signing  the  next  day  ;  that  Peck  then  and  there  made  a  minute 
in  writing  of  the  arbitrators'  instructions  and  read  it  over  to  the 
arbitrators.  (Does  it  not  again  appear  how  very  important  that 
this  minute  should  have  been  produced  ?)  The  award,  he  says, 
was  drawn  up  in  form  by  Peck  as  directed,  and  signed  on  the  18th, 
after  being  carefully  read  over  and  found  to  be  strictly  in  accord- 
ance with  the  judgment  and  determination  arrived  at  and  expressed 
to  Peck,  to  guide  him  in  writing  the  award.  This  is  all  very  pro- 
per and  right,  and  if  Milner's  application  was  met  squarely  by  such 
an  answer  as  this,  without  more,  I  should  have  thought  the  answer 
sufficient,  notwithstanding  very  important  matters  were  quite 
passed  over  and  unanswered ;  but  these  statements,  though  hearsay, 
have  been  attempted  to  be  answered.  The  arbitrators  and  Mr. 
Peck  have  not  treated  them  as  hearsay  matter  that  they  would  not 
trouble  themselves  answering.  The  Court,  by  granting  the  rule 
nisi  upon  them,  has  given  them  an  importance.  The  arbitrators 
and  Peck,  by  undertaking  to  answer  them,  have  given  them  so 
much  additional  weight  that,  in  my  opinion,  where  they  have  failed 
satisfactorily  to  answer  such  important  statements  put  forward  by 
Milner  with  such  thorough  knowledge  of  every  circumstance  that 
occurred  as  would  enable  them  to  completely  answer  them  if  not 
accurate,  such  failure  must  tend  to  interfere  with  the  validity  of 
the  award. 

Chapman  also  says  that  after  the  last  hearing,  when  Milber  was 
present.  Peck  did  not  in  any  manner  that  he  (Chapman)  was  aware 
of  (a  somewhat  peculiar  expression  under  the  circumstances)  seek 
to  influence  the  decision  of  the  arbitrators  respecting  their  award. 
Mr.  Hickman,  in  his  first  affidavit,  says  that  after  the  hearing 
before  the  arbitrators,  Joseph  B.  Peck,  who  acted  as  counsel  for 
Boltenhonse,  did  not,  as  he  is  aware  of,  seek  to  influence  the  mind 
of  the  arbitrators.  In  his  second  affidavit  he  says  Peck  had 
nothing  whatever  to  do  with  the  terms  of  the  award.  This  is  all 
▼ery  proper,  but  why  did  not  Mr.  Peck  and  the  arbitrators  when 
14 
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1^75  they  attempted  to  answer  Milner's  affidavit,  and  having  all  the 
F^ parte  information  that  would  have  enabled  them  so  to  do,  that  is,  if  the 
MiLHsm;  fg^QX^  would  admit  of  it,  fully  answer  it  ?  It  is  now,  in  my  opinion, 
BoLTiHHouBK.  ^^^  ^^^^  *®  ^^7  Miluor's  affidavit  is  made  up  of  hearsay ;  indeed,  I 
scarcely  see  how  it  could  well  be  otherwise  than  hearsay,  unless 
Milntr  had  proceeded  to  have  compelled  the  making  of  affida- 
vits under  the  Act.  It  has  been  countenanced  by  the  Court,  and 
Mr.  Boltcnhouse.  upon  the  information  given  to  the  Court  by 
Milner's  statements,  has  been  called  upon  to  shew  cause  why  the 
award  should  not  be  set  aside.  No  exception  is  taken  to  the  hear- 
say statements  by  reason  of  their  being  hearsay.  An  answer  has 
been  produced,  and  the  m}*tter  must  now  be  decided  upon  the 
sufficiency  of  the  answer,  and  not  upon  whether  or  no  th'?re  are 
hearsay  statements  in  Milner's  affidavit,  which  Mr.  Peck  and  the 
arbitrators  might  have  declined  to  answer  because  they  were 
hearsay. 

I  am  not  aware  why  an>  distinction  should  be  made  between 
improper  conduct  of  arbitrators  and  that  of  jurors.  In  McNeil  v. 
Moore,  already  referred  to,  and  in  Ferguson  v.  Troop,^  the  Court 
have  laid  down  rules  establishing  the  disastrous^  result  of  impro- 
per conduct  of  jurors,  and  parties  with  jurors,  upon  a  verdict,  which 
I  think  are  quite  as  applicable  to  arbitrators. 

In  OuUon  v.  Bowser,  a  jurof  used  a  plan  said  to  have  been  pre- 
pared by  a  friend  of  the  plaintiff's  and  not  in  evidence.  It  was 
attempted  to  excuse  this  proceeding  and  shew  want  of  corrupt 
motive  and  of  any  wrong  having  been  done  thereby,  but  the  Court 
would  not  listen  to  the  explanation  or  attempted  excuse ;  do  ai^u- 
ment  would  be  listened  to,  and  who  can  doubt  the  propriety  of 
the  Court  dealing  summarily  as  it  did  ?  If  the  arbitrators  talked 
the  matter  over  with  Peck  in  Milner's  absence,  or  if  Peck  searched 
the  records  and  used  the  information  thereby  derived  for  purposes 
of  the  award,  why  should  not  the  award  be  treated  as  the  verdict 
was  in  Oulton  v.  Bowser  ?  Considering  how  important  the  tribunal 
of  arbitration  is,  and  how  desirable  it  is  that  every  encouragement 
should  be  given  to  resort  to  it,  I  am  of  opinion  this  Court  should 
be  astute  to  stamp  out  any  improper  proceeding  that  might  have  a 
tendency  to  max  its  usefulness. 


'  2  PoffBlqr  188. 
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Where  an  arbitrator  questions  a  witness,  and  receives  statements        1875. 
from  him^  in  the  absence  and  without  the  consent  of  a  party  to  the      Ex  parte 
reference,  the  Court  will  set  aside  the  award  without  taking  into    Milhkb; 
consideration  the  nature  of  the  statements  or  the  probability  of  ~ 
their  having  influenced  the  decision  :   Dobson  v.  Groves.^ 

When,  after  evidence  has  closed  and  the  attorneys  for  the  parties 
had  left  the  room,  the  defendant's  attorney  made  a  communication 
to  one  of  the  arbitrators  respecting  a  matter  in  controversy,  iii 
consequence  of  which  the  arbitrators  obtained  further  information 
on  the  subject,  and  one  of  them  swore  that  his  decision  was  mate- 
rially influenced  thereby,  an  award  in  favor  of  the  defendant  was 
set  aside,  though  the  other  arbitrator  swore  that  they  were  not 
influenced  by  the  subsequent  information  :  McCansland  v.  Tower y 
decided  in  our  Court  in  Easter  term,  1872;  same  case  where  arbi- 
trators improperly  received  evidence  ex  parte,  the  award  will  be 
set  aside  without  reference  to  the  probability  of  their  having  been 
influenced  by  the  evidence  :  Stec.  Dig,  30. 

As  to  Mr.  Peck,  who  drew  the  award,  being  the  attorney  of 
Boltenhouse  :  see  In  re  Bedford  and  Cambridge  Railway  Company ;" 
81  L.  J.  C.  P.  10 ;  L.  T.  .V.  S.  581 ;  10  fV,  R.  106 ;  where  it 
is  decided  that  it  is  highly  improper,  though  not  per  se  a  ground 
for  setting  aside  an  award,  for  an  arbitrator  to  employ  the  attorney 
of  the  parties  to  the  reference  (though  his  own  attorney  also)  to 
assist  him  in  framing  an  award,  not  per  se  a  ground^  say  the  autho- 
rities referred  to,  but,  coupled  with  the  other  matters  put  forward  • 
by  Milner,  and  not  satisfactorily  answered,  how  then  should  the 
law  stand  ? 

The  arbitrators  may  be  entirely  innocent  of  any  intentional 
impropriety.  This,  however,  will  not  prevent  the  award  being 
interfered  with.  If  there  was  the  improper  conduct  put  forward 
—of  the  matter  of  the  award  being  talked  over  by  the  arbitrators 
and  Peck  in  Milner's  absence — or  the  search  made  and  the  infor- 
mation obtained  used  as  put  forward,  then  I  think  the  award  can- 
Dot  stand.  These  matters  having  been  asserted  by  Milner,  as 
before  stated,  and  not  satisfactorily  answered,  I  feel  I  must  look 
apon  them  as  so  established  that  the  award  should  be  set  aside. 
The  acts  complained  of  are  the  acts  of  Mr.  Boltenhouse — by  his 
'6Q.B.6S7-  '  11  C.  B.  N.  8. 442. 


Digitized  by 


Google 


108  CASES  IX  THE  SUPREME  COTTRT. 

^^75.        attorney  and  solicitor.     He  has  to  take  the  responsibility  of  then* 

Ex  parte      Mr.  Peck,  as  a  legal  man,  should  have  been  more  cautious.     He 

MiLvim;    jjj^g|.  \^^Ye  known  that  if  the  improprieties  complained  ol  did  exist, 

BoLiBHBoimK  *^^  were  discoveied,  they  must  be  fatal  on  an  application  to  set 

the  award  aside. 

I  think  the  award  should  be  set  aside. 

FiHHER,  J.  I  think  the  rule  shoud  be  discharged,  as  the  charges 
have  been  fully  and  fairly  answered. 

Weluon,  J.  In  this  case  the  plaintiff  charged  the  arbitrators 
'*  that  in  making  their  award  they  went,  in  the  absence  of  the 
plaintiff,  to  the  office  of  the  defendant's  attorney^  and  that  the 
defendant's  attorney,  he  believe-,  influenced  the  arbitrators  in 
making  up  their  award." 

The  arbitrators,  Chapman  and  Hickman,  distinctly  deny  that 
they  were  influenced  by  anything  other  than  evidence  given 
before  them,  and  that  the  judgment  was  made  up  eolely  from  the 
evidence  which  had  been  given,  and  that  a  draft  of  award  was  left 
with  them  by  the  plaintiff  to  fill  up  ;  that  on  the  17th  of  March 
they  gave  instructions  to  the  defendant's  attorney  to  prepare  the 
award,  which  was  done  according  lo  their  directions,  and  executed. 
This  is  positively  stated  by  the  arbitrators,  and  negatives  what  the 
plaintiff  says  he  believes  they  were  influenced  by. 

As  to  jurors— they  stand  differently  from  arbitrators,  and  there- 
fore the  pricciple  of  the  cases  cited  from  Hannay  and  Pugstey  is, 
to  my  mind,  inapplicable.  Arbitrators  are  the  choice  of  the  parties 
and  act  as  both  judge  and  jury. 

I  think  it  not  desirable  to  employ  one  of  the  attorneys  of  the 
parties  to  draw  up  the  award;  and  upon  this  point  1  will  die 
C.  J.  Eble*8  opinion  in  In  re  Underwood?  But  the  arbitrators 
having  sworn  distinctly  that  they  were  not  influenced,  I  think  we 
must  take  their  answer.  The  rule  should,  in  my  opinion,  be  dis- 
charged without  costs. 

Ritchie,  C.  J.     I  think   this  rule  should   never  have   been 

granted.     A  more  unsatisfactory  affidavit  than  Mr.  Milner's  was 

never  mar^e.     It  has  no  one  positive  statement.     It  is  nothing  but 

hearsay  attributing  motives  to  the  arbitrators.     As  a  general  pro* 

>  11  C.  B.  N.  B.  4i4, 448. 
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position,  hearsay  should  never  be  received  in  affidavits,  at  least,  IJ^76. 

until  the  party  puts  before  the  Court  the  names  of  the  persons  he  Exparu 
heard  it  from.  With  all  respect  for  the  opinion  of  my  brother  Mil»ib; 
WETifOBS,  I  cannot  assent  to  the  proposition  that  arbitrators  stand  Bomnoim. 
in  the  same  position  as  jurors.  If  arbitrators  were  required  to 
answer  so  minutely,  as  my  brother  Wetmore  says,  every  charge 
brought  against  them,  it  would  be  impossible  ever  to  sustain 
an  award.  But  what  do  we  find  ?  Boltenhouse  is  completely 
unassailed.  Then  how  is  it  ?  These  two  respectable  men — selected 
\iy  both  the  parties — ^are  put  apon  their  trial.  Before  I  can  come 
to  the  conclusion  they  are  guilty,  I  must  have  some  facts  to  war- 
rant such  a  conclusion.  The  arbitrators  swear  they  solemnly 
deliberated  and  arrived  at  a  conclusion ;  that  they  put  the  facts  of 
their  conclusion  before  Mr.  Peck  ;  he  drew  up  the  award,  and 
after  they  read  it  carefully  they  signed  it ;  that  they  knew  nothing 
of  the  searching  of  the  records,  and  were  not  influenced  in  any 
i%ay.  If  this  award  should  he  set  aside,  it  would  be  equivalent  to 
saying  to  the  respectable  men  of  the  country  not  to  sit  as  arbitra- 
tors. In  the  first  place,  I  think  these  persons  ought  not  to  have 
been  called  on  to  answer ;  and  secondly,  that  they  have  made  a 
sufficient  answer.  My  brother  Allen  desires  me  to  say  that  he 
concurs  in  the  opinion  of  the  majority  of  the  Court  Inasmuch 
as  our  brother  Wetmore  takes  a  different  view,  the  rule  will  be 

silent  as  to  costs. 

Btde  discharged 4 


WHITE  V.  BELLIVEAIT.  1876, 

Costs — Certificaie  for-^Whtre  verdict  wUkin  jurisdiction  of  County  Court        ^pril. 
—  When  Judge  thinks  action  should  not  have  been  brought. 

FUntifr  in  an  Rction  for  work  ud  labor  reooyered  a  yeidiot  tbr  $dO,  An  applioatbn 
was  made  to  the  Judge  who  tried  the  oanae  for  a  certiliMtte  fer  ooets,  on  the  gnmnd 
that,  as  there  was  a  notioe  of  setKiff  and  evidence  was  giyen  under  it,  it  was  to  be 
presomed  the  jury  had  redaced  plaintifTB  olaim  by  the  aet-off.  The  Judge  reftued 
Had  applieation,  bang  of  opinion  plaintiff  bid  reooyered  more  than  his  seryioee  were 
worth,  and  that  the  action  should  neyer  haye  been  brought,  and  the  Court  reftised 
to  interfere  with  hie  disoretion. 

This  was  an  action  brought  on  a  claim  for  work  and  labor/ tried, 
before  Fisher,  J.,  at  the  Westmorland  Circuit,  and  the  learned 
Judge  directed  the  jury  to  allow  plaintiff  what  they  thought  his 
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1876.        services  were  worth,  under  a  quantum  meruit.     It  was  proved  that 

Whitb       plaintiflFhad  been  living  with  defendant  for  a  number  of  years,  find 

had  been  furnished  by  him  with  clothing,  &c.,  from  time  to  time. 

The  jury  returned  a  verdict  for  $60.     The  plaintiff  thereupon 

applied  to  the  Judge  tor  a  certificate  for  costs,  which  being  refused^ 

Wm.  J,  Gilbert^  on  the  first  say  of  this  term,  moved  to  review  the 

Judge's  decision,  and  offered  to  read  affidavits  in  support  of  the 

application,  but  was  stopped  by  Ritchie,  C.  J.,  who  said  such  a 

thing  had  never  been  done ;  that  the  Court  must  go  by  the  Judge's 

report  of  the  trial.     Counsel  then  urged  that,  there  having  been  a 

notice  of  set-off,  the  jury  must  be  presumed  to  have  considered 

that  in  reducing  the  claim.  Had  plaintiff  sued  in  the  County  Court, 

he  must  have  been  nonsuited.     Morrice  v.  H'ilson,^  was  cited. 

Fisher,  J.,   reported  to  the  Court  that  the   notice  of  set-ofF 

was  not  so  treated  on  the  trial,  but  the  evidence  was  given  to  she-w 

how   the  plaintiff  had  been  treated   by  defendant,   and  that  he 

thought  the  verdict  was  for  entirely  too  much — a  great  deal  more 

than  the  plaintiff's  services  were  worth;  and  also,  that  he  was  of 

opinion  the  action  was  one  which  should  never  have. been  brought 

in  any  Court. 

The  Court  took  time  to  consider,  and,  on  a  later  day  in  the  term, 

stated  that  the  application  would  be  refused. 

Eule  refused. 


1876. 
~J^,  DUFFY,  Petitioner,  v.  RYAN  AND  ROGERS  Bespojidents. 

Bribery  and  Corruption  and  Election  Petition  Act,  1869 — Election — Agency 

—  Whether  Parliamentary  Law  of  Agency  in  force  in  this  Province 

— Evidence—  Statements  of  Agent — Whether  admissible. 

The  Common  Law  of  Parliament,  or,  in  other  words,  the  ParHamentary  Law  of  Agency, 
is  in  force  in  this  ProTince,  and  is  to  be  acted  upon  in  administering  the  Bribery  anl 
Corruption  and  Election  Petition  Act.  1869. 

A  oonYersation  with  a  witness,  or  the  admission  of  an  agent,  had  and  made  on  the  day 
of  the  election,  immediately  alter  the  close  of  the  Polls,  is  admissible  in  eTidenoe. 

In  this  case,  whfch  was  a  petition  against  the  return  of  the 
respondents  as  members  of  the  House  of  Assembly  for  the  County 
of  Albert,  two  questions  were  referred  to  the  Court,  by  Fishbr,  J., 
who  tried  the  case,  under  section  22  of  The  Bribery  and  Corrup- 
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tion  and  Election  Petition  Act,  1869.  1.  Is  the  common  law 
of  Parliament,  or,  in  other  words,  the  parliamentary  law  of 
agency,  in  force  in  this  Province,  and  to  be  acted  upon  in  the 
administration  of  the  Act  ?  2.  Is  a  conversation  with  a  witness,  or 
the  admission  of  an  agent,  assuming  him  to  be  such,  had  and  made 
on  the  day  of  the  election,  immediately  after  the  close  of  the 
poll,  admissible  in  evidence  ? 

Feb.  19.     Morrison,  for  the  respondents.     The  parliamentary 
law  of  England  does  not  extend  outside  of  England,  and  has  no 
force  in  this  Province.     The   Act  must,   therefore,  be  construed 
under  the  common   law  brought  here  by  the  first  settlers.     The 
construction  applied  in  England   is   the  result  of  parliamentary 
law,  which,  by  the  English  Act,  it  is  declared  shall  be  continued. 
The  S4th  section  of  our  Act,  on  the  other  hand,  only  provides  for 
the  rules  of  Court  in   England  applying  under  this  Act.     In  the 
decisions  of  most  of  the  English  election   cases,  it  is  laid  down 
that  the  Courts  there  have  departed  from  the  common  law  rule  of 
agency  and  have  adopted  the   law  of  Parliament.     See  Broom's 
Cons,  Law,  527,  836,  854;    4  Coke  Ins.  15;   Clerke  EL  158 
ForsylKs   Cons.  Law,  25;  Fowl  v.  Lisk  ;^  cited  in  Fish.  Dig. 
Westbury  case;    Taunton  case;   Staleybridge  case;  Hereford  case 
Leigh  and  Le  Marchand*s  Guide  Book  36  ;  id.,  Blackburn  case  201 
Hughes  V.  Marshall ;•   Thomas  v.  Edwards*  per  Parke,  B. 

As  to  the  other  point,  the  evidence  was  clearly  inadmissible. 
To  be  admissible,  it  must  be  connected  with  some  act,  and  be 
made  part  of  the  res  gestae  :  Gloucester  case,*  per  Blackbttrn,  J. ; 
but  the  agency  ceases  when  the  poll  has  closed  :  Guide  Book  39 ; 
id.  2fid  ed.  129 ;  Salfourd  case^  (Ritchie,  C.  J.  The  Galivay 
case*  decides  that  the  election  is  not  over  till  the  declaration  is 
made).  Agency  cannot  be  proved  by  the  declarations  of  an  agent : 
Clerke  El.  184.  It  would  be  a  monstrous  thing  if  the  statement 
of  a  person,  after  the  election  was  over,  unconnected  with  any  act, 
not  a  part  of  the  res  gestae,  should  be  admitted  to  prove  he  was  an 
agent,  so  as  to  bind  the  respondents.  If  an  act  done  by  a  party 
after  the  election  is  over,  unless  with  the  cognizance  of  the  candi- 
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1876.        date,  will  not  bind  him,  a  fortiori  will  not  a  loose  statement :  Nor- 
DuwT      folk  case.^ 

-4,  L.  Palmer,  Q.  C,  and  D.  L.  HaningUm,  for  the  Petitioner. 

1.  Under  the  controverted  Elections  Act  of  1869,  the  election 
will  be  avoided  if  the  persons  engaged  in  carrying  on  the  election 
for  the  successful  candidate  employs  treating,  bribery,  or  corrupt 
practices,  because  the  election  has  not  been  fair,  even  if  done 
without  the  knowledge  or  consent  of  such  candidate  himself ;  and 
this  is  so,  because  the  public  is  concerned  to  be  represented  by 
a  person  who  had  been  fairly  elected,  and  for  this  purpose  all 
the  acts  which  have  been  instrumental  in  bringing  about  such 
result  were  ratifi<)d  by  the  candidate  accepting  the  seat  so  impro- 
perly obtained. 

2.  At  all  events  such  acts,  done  by  a  person  who  is  known  by 
the  candidate  to  be  actually  employed  in  bringing  about  the  result 
and  not  objecting  to  or  making  any  effort  to  prevent  them,  will 
avoid  the  election. 

3.  In  such  a  case,  if  this  is  done,  either  with  the  authority  or 
consent  of  such  candidate,  he  must  be  disqualified,  and  such 
authority  or  consent  may  be  proved  by  the  previous  directions 
of  such  candidate,  or  can  be  inferred  from  the  fact  that  this  was 
done  with  his  knowledge,  and  he  did  not  object  to  it,  or  endeavor 
to  prevent  it. 

These  are  the  principles  which  should  govern  these  election 
cases.  It  is  a  mistake  to  call  the  principle  we  have  contended  for 
the  law  of  Parliament :  it  is  the  common  law  of  agency  as  adminis- 
tered by  Parliament,  and  applicable  to  parliamentary  elections. 
It  is  true  the  colonists  did  not  bring  to  this  Province  the  powers  of 
Parliament,  because  it  was  not  necessary;  but  they  brought  a 
Legislature,  and  it  was  necessary  to  have  it  pure  and  elected  freely 
by  the  people.  The  following  oases  and  authorities  were  cited  : — 
The  London  case,  (Ontario),  per  Hagarty,  C.  J. ;  The  Coventry 
case*  per  Willbs,  J. ;  Bensdley  case ,•■  Cranmouth  ca^e ;*  Murray  v. 
Mann,^ 

The  evidence  was  admissible.     Taking  place  just  at  the  close  of 
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tke  poll,  and  kaving  reference  to  the  doings  of  the  day,  the  con-        1^76. 
veitations  formed  part  of  the  res  gesUie :  WaUrfori  case  ;^  Dublin       Jhrwn 


Morruon,  in  reply. 

Our.  Adv.  Vidt. 

There  being  a  difference  of  opinion  on  the  Bench,  the  following 
judgments  were  now  delivered  : — 

FiSHBR,  J.  As  I  am  compelled  to  differ  from  all  my  learned 
brethren  in  the  answer  to  be  given  to  the  first  question,  I  state  my 
opinion  with  diffidence.  Having  given  the  question  the  fullest 
consideration,  I  cannot  bring  my  mind  to  the  conclusion  that  the 
parliamentary  law  of  agency,  or,  to  adopt  the  language  of  some  of 
the  Judges,  the  common  law  of  England  as  applied  to  parliamen- 
tary elections,  should  be  acted  upon  in  the  administration  of  the 
«*  Bribery  and  Corruption  and  Election  Petition  Act  of  1869." 
Like  every  other  branch  of  the  common  law  itself,  of  which  it  is 
■aid  to  be  a  development,  it  has  been  growing  in  England  from  a 
period  co-eval  with  the  origin  of  the  common  law,  and  in  all  pro- 
bability began  to  germinate  when  the  first  trial  of  controverted 
elections  was  had  at  the  Bar  of  the  House  of  Commons.  We 
know  until  1770  election  petitions  were  tried  by  the  whole  House, 
and  were,  to  a  large  extent,  party  questions,  and  about  thirty  years 
before  the  change  in  the  mode  of  trial,  a  great  minister  actually 
resigned  in  consequence  of  an  adverse  vote  on  an  election  petition. 
In  1770  the  Granville  Act,  so  oalted,  passed,  which  referred  such 
trials  to  a  committee  of  the  House  of  Commons,  selected  and 
sworn  to  discharge  that  duty.  As  their  decisions  were  viewed 
with  suspicion,  the  Imperial  Parliament,  in  1868,  passed  ^^  The 
Parliamentary  Election  Act,  1868,'*  transferring  the  trial  of  election 
petitions  to  the  Court  of  Common  Pleas  in  England  for  EngUsh 
petitionsj  and  to  the  Court  of  Common  Pleas  at  Dublin  for  Irish 
petitions.  During  this  period  a  system  of  parliamentary  agency 
had  grown  up  and  been  adopted,  differing  from  the  ordinary  law 
of  agency  as  generally  applied  between  subject  and  subject.  The 
reports  of  many  of  the  decisions  have  been  preserved,  and  eminent 
text  writers  state  the  principle  as  well  received,  well  known, 
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^^76.  adopted  and  engrafted  upon  the  law  in  its  application  to  each 
Dunr  trials^  so  customarily  applied  as  to  make  it  part  of  the  common 
law  of  the  land.  The  learned  Judges,  who  have  tried  the  election 
petitions  in  England  under  the  Parliamentary  Elections  Act,  1868, 
have  acted  upon  it,  and  have  explained  its  principles  and  in  what 
respect  it  differs  from  the  ordinary  common  law  in  intelligible  and 
appreciable  terms 

Blackbuun,  J.,  in  the  Tnunton  casty  discussed  the  reason  of  the 
rule  of  parliamentary  election  law,  as  he  calls  it,  and  why  a  can* 
didate  is  responsible  for  the  corrupt  acts  of  his  agent,  though  he 
did  his  part  bona  fide  to  hinder  it.  He  calls  it  the  common  law 
of  Parliament.  Lord  Coleridge,  in  Malcolm,  v.  Pa/ry^  says,  the 
doctrine  of  agency,  in  relation  to  election  matters,  is  very'  different 
from  the  rule  of  the  common  law  with  regard  to  agency,  and  in  the 
same  case,  Guove,  J.,  says,  "The  law  has  decided  that  a  candidate  at 
an  election  is  responsible  for  the  acts  of  agents  who  are  not,  and 
would  not  necessarily  be  agents  under  the  common  law  of  agency. 
At  common  law  a  person  is  only  responsible  lor  such  acts  of  his 
agents  as  are  within  the  scope  of  the  authority  he  has  given  to 
those  agents."  I  may  remark,  that  in  the  Parliamentary  Elec- 
tion Act,  1868,  the  Imperial  Parliament  made  the  following 
declaration. 

The  26th  section  enacts  as  follows; — "Until  rules  of  Court 
have  been  made  in  pursuance  of  this  Act,  and  so  far  as  such  rules 
do  not  extend,  the  principles,  practice  and  rules  on  which  com- 
mittees of  the  House  of  Commons  have  heretofore  acted  in  deal- 
ing with  election  petitions,  shall  be  observed  so  fai  as  may  be  by 
the  Court  and  Judge  in  the  case  of  election  petitions  under  this 
Act." 

A  learned  Judge,  referring  to  the  declaration  of  the  law  con- 
tained in  this  section,  intimated,  that  without  any  such  legislative 
recognition  it  had  become  part  of  the  common  law  as  applicable 
to  parliamentary  elections.  I  can  well  understand  how  this  hat 
come  to  be  acted  upon,  and  now  forms  part  of  the  law  of  England 
in  relation  to  the  trial  of  election  petitions  for  members  of  Parlia 
ment ;  but  I  cannot  understand  how  it  must  necessarily  follow 
that  it  equally  applies  to  the  trial  of  controverted  elections  for 
members  of  the  House  of  Assembly.     Chief  Justice  Chifman  in 
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the  judgment  in   Hill  v.    Weldon,  thus    reasons: — "The   fallacy        ^^75. 
which  may,  we  think,  be  detected  in  the  very  ingenius  argument       Duffy 
of  the  defendant's  counsel,  arises  from  its  assuming  that  the  law 
and  custom  of  Parliament  being  part  of  the  common  law  of  ilng- 
land  might  proprio  vigore  become  the  law  of  a  colony  ;  but  the 
peculiar  origin  of  the  laws  of  Parliament  forbids  this      Some 
other  law  is   necessary  lo  give  it  force  in  a  colony,  and  no   such 
law  is  to  be  found."     Perhaps  the  origin  may  be  traced  back  to  the 
period  when  the  two  Houses  sat  together.     Be  that  as  it  may,  in 
my  opinion  there  is  no  sufficient  analogy  between  a  Local  Legisla- 
ture and  the  Parliament  of  Britain  to  warrant  an  adoption  of  the 
principles  without  legislative  authority.     It  U  worthy  of  remark, 
that  both  the  Acts  of  the  Parliamen'  of  Canada  providing  for  the 
trial  of  election  petitions  have  re-enacted  the  26th  section  of  the 
Imperial  Act,  to  which  I  have  referred,  and  in  the  same  language. 
The  Bribery   and  Corruption  and   Election  Petition  Act,  1869, 
passed  by  our  Local   Legislature,  in  the  33rd  section  authorizes 
the  Court  to  make  rules  for  the  effectual  execution  of  the  Act  and 
the  intention  and  object  thereof,  and  the  regulation  of  the  practice, 
procedure  and  cost  of  election  petitions,  and  the  trial  thereof;  and 
the  Slst  section  enacts  that  ''  until  rules  of  Court  are  made,  tiie 
rules  of  Court  dated  Slst  November,  1868,  made  by  the  Judges 
for  the  trial  of  election  petitions  in  England  under  the  Parliamen- 
tary Elections  Act,  1868,  shall  be  observed  as  far  as  may  be  by  the 
Court  and  Judge  in  the  case  of  election  petitions  under  this  Act.*' 
Now,  there  is  nothing  in  these  rules,  except  as  to  the  practice  and 
procedure  in  the  Court — ^no  principle  whatever  is  defined  as  to 
evidence  or  law.     Why  were  "  principles"  omitted  from  this  sec- 
tion ?     The  Imperial  Act  declares  that  the  Court  shall  be  governed 
by  the  •'  principles*'  upon  which  committees  of  the  House  of  Com- 
mons in  England  have  acted,  which  provision  has  also  been  incor- 
porated in  the  Canadian  Act.     The  Act  under  consideration  only 
refers  to  practice,  procedure  and  costs.     The  Imperial  and  Cana- 
dian Acts  both  declare  that  the  principle  adopted  in  England  shall 
be  observed  in  dealing  with  election  petitions  until  rules  are  made, 
and  even  when  made,  so  far  as  the  rules  do  not  extend.  '  The 
framers  of  our  local  Act  have  omitted  any  such  provision.     Now 
k  is  extraordinary,  that  if  such  a  provision  has  been  included  in 
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1^75.        the  Imperial  Act  where  it  might  not  have  been  necessary^  and  alsa 
Dmnnr       in  the  Canadian  Act  where  it  might  have  been  necessary,  that  it  is 
omitted  in  our  Act.     If  there  was  any  necessity  for  its  introduc- 
tion into  the  Canadian  Act,  the  necessity  is  as  great  with  regard  to 
onr  Act,  and  its  omission  appears  to  me  to  be  a  strong  reason  for 
thinking  that  it  was  the  intention  of  the  Legislature  that  election 
petitions  should  be  dealt  with  and  tried  upon  the  same  principle 
of  law  that  governs  the  Court  in  ordiuary  trials  between  subject 
and  subject.     Irrespective  of  any  such  consideration,  how  can  I 
say  that  a  principle  of  the  common  law,  hitherto  unknown  in  this 
country,  shall  be  now  incorporated  with  our  system  of  jurispru- 
dence without  legislative  authority  ?     It  is  said  to  be  a  develop- 
ment of  the  common  law.     When  did  it  develop  itself  ?     Only 
since  April  1869,  when  the  Act  passed.     Who  can  say  it  was  ever 
acted  upon  before  in  this  Province  ?     Where  is  the  record  of  it  ? 
Before  that,  controverted  elections  were  tried  as  in  England  for  a 
long  period,  and  to  the  end  of  1829,  by  the  House  of  Assembly ; 
since  that  time,  by  a  committee,  after  the  manner  of  the  Granville 
Act ;  and  1  cannot  discover  that  there  were  many  trials  for  bribery. 
No  person  has  been  unseated  for  bribery  since  the  introduction  of 
the  Granville   Act,  that  I  am  aware  of.     I  think  it  will  not  be 
contended  that  these  committees  have  been  governed  by  any  fixed 
principle,  or  that  much  weight  could  be  given  to  their  decisions, 
even  if  they  had  been  reported  and  preserved.     I  have  known 
some  of  them  entirely  at  variance  and  opposed  to  the  plainest 
principle  of  common  law  or  common  justice.     In  the  mode  in 
which  petitions  for  bribery  in  late  yeard  have  been  disposed  of,  1 
do  not  believe  any  such  principle,  as  is  now  contended  for»  was 
acted  upon  before  the  passing  of  the  Act  of  1869,  when  the  Pro- 
vince had  been  settled  and  organized  eighty-five  years,  and  the 
Legislature  had  existed  eighty-three  years.     A  learned  Judge  says 
the  common  law  is  nothing  else  but  Statutes  worn  out  by  time  ; 
all  our  law  began  by  consent  of  the  Legislature,  and,  whether  it 
is  now  law  by  usage  or  writing  is  the  same  thing,  and  statute  law 
and  common  law  both  flowed  from  the  same  fountain.     Lord 
Hale  declares  that  many  of  those  things  that  are  now  taken  for 
common  law,  were  undoubtedly  Acts  of  Parliament,  though  not 
now  to  be  found  of  record.     If  this  observation  apply  to  the 
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qaestion  under  consideratioQ,  it  woald  shew  conclusively  the  ^^^' 
inapplicability  of  this  law  to  this  Prorince,  as  every  such  Act  of  fivnt 
Parliament  would  necessarily  have  been  confined  to  England.  It 
his  been  urged,  that  the  common  law  is  so  elastic  that  it  may 
adapt  itself  to  any  condition  of  things.  [  liad  always  soffpoied' 
that  the  common  law  was  fixed  and  rather  inflexible  in  its  princi^' 
pies,  and  tbat  many  of  its  strict  requirements  could  only  be  pro- 
vided for  by  another  system  of  jurisprudence.  If  this  principle 
ever  existed,  and  has  been  dormant  for  nearly  one  hundred  years^ 
I  think  it  should  be  left  to  its  repose,  only  to  be  called  into  action 
by  the  Legislature.  As  I  understand  the  Constitution,  the  people 
of  this  Province  brought  with  them,  as  their' birthright,  so  much 
of  the  English  law  as  was  applicable  to  their  own  situation  and? 
the  condition  of  an  infant  colony,  such  as  the  general  rule  of 
inheritance,  and  protection  from  personal  injuries  and  the  like. 
Many  of  the  refinements  and  distinctions,  applicable  to  a  great  peo- 
ple in  an  old  settled  country,  did  not  apply  and  were  not  in  force« 
As  they  did  not  bring  the  Parliament  with  them,  1  do  not  see  how^ 
the^  could  have  brought  the  law  or  the  refinement  of  the  lawsi 
applicable  to  it.  The  Legislature  of  such  a  colony  derives  its 
whole  energy  from  the  Crown.  Its  Constitution  depends  upon 
the  commission  issued  to  the  Governor,  and  the  instructions  under 
the  authority  of  which  the  Assembly  make  laws  not  repugnant  to 
the  laws  of  England.  '  Our  Legislature  grew  up  in  this  way,  and^ 
so  continued  until  the  union  of  the  Provinces  in  1867,  when  the- 
British  America  Act,  1867,  came  into  force,  which  preserved  the 
Constitution  of  the  Legislature,  subject  to  its  provisions.  I  am 
unable  to  discover  any  sufficient  analogy  between  a  Legislature  so 
constituted  and  the  Parliament  of  Britain  to  warrant  the  change 
in  the  law  which  this  principle  involves  without  legislative  autho- 
ri^r.  I  know  this  Court  may  determine  such  is  the  law,  and  it 
will  be  so  in  all  future  time,  unless  the  Legislature  interpose  ;  but 
I  cannot  satisfy  myself  that  such  an '  adjudication  has  any  solid: 
principle  to  rest  upon,  and  therefore  cannot  assent  to  it.  I  adhere, 
to  the  opinions  I  expressed  in  Kayr.  Haningtofiy^  that' it,  and' all 
other  questions  arising  under  it,  mtist  be  governed  by  the  plarn: 
meaning  of  the  Bribery  and  Corruption  and  Election  Petition  Acti 
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1875.  1869.  That  its  rejection  and  the  adoption  of  the  ordinary  prin- 
I>irFrr  ciple  of  the  common  law,  as  administered  in  Closes  between  subject 
and  subject,  will  not  attain  sufficiently  the  object  the  framers  c^f 
the  Act  had  in  view  in  its  enactment  is  outside  of  the  question.  It 
is  the  business  of  the  Judge  to  administer  the  law,  and  not  to  legis- 
late ;  and  I  do  not  think,  in  questions  of  almost,  if  not  altogether 
of  a  quasi  criminal  character,  we  should  depart  from  the  words  of 
the  Statute,  and  apply  a  principle  of  law  in  its  administration 
which  is  not  applicable  to  all  other  cases.  For  these  reasons  I 
answer  the  first  question  in  the  negative.  As  tp  the  second  ques- 
tion, T  agree  with  the  other  members  of  the  Court,  that. the 
evidence  is  admissible,  because  the  election  .is  not  at  an  end  until 
the  declaration  is  made. 

RrrcHiB,  C.  J.,  delivered  the  j.udgment  of  himself  and  Allen, 
Weldon  and  Wetmorb,  J.  J. : — ;   . 

Two  questions  were  submitted  by  Mr.  Justice  Fisher  for  our 
consideration,  under  the  22nd  section  of  The  Bribery  and  Cor- 
r4iption  and  Election  Petition  Act,  1869.  1.  Is  the  common  law 
of  Parliament,  or,  in  other  words,  the  parliamentary  law  of  agency, 
in  force  in  this  Province,  and  to  be  acted  upon  in  the  administra- 
tion of  the  Act?  2.  Is  a  conversation  with  a  witness,  or  the 
admission  of  an  agent,  assuming  him  to  be  such,  had  and  made 
on  the  day  of  the  election^  immediately  after  the  closing  of  the 
poll,  admissible  in  evidence  ? 

On  the  question  of  agency,  the  burthen  of  contention  in  oppo- 
sition lo  the  application  to  this  country  of  the  principle  adopted 
in  England,  was,  that  it  was  not  a  part  of  the  general  law  of  the 
land,  but  was  parliamentary  law,  based  on  the  privileges  and  cus* 
toms  of  Parliament,  which  are  not  in  force  in  this  Province.  But 
diis,  we  think,  is  not  so;  but  that  it  is  a  branch  of  the  law  of 
agency,  based  on  similar  and  broader  constitutional  consi delations 
than  those  which  govern  the  ordinary  common  law  doctrine  of 
agency. 

Agency  is  commonly  divided  into  two  sorts — special,  and  general 
agency — and  in  some  cases  the  agent  is  deemed,  as  to  persons 
dealing  with  him  in  ignorance  of  special,  limitations  and  instruc  • 
tions,  to  be  a  general  agent,  although,  as  between  himself  and  his 
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principal,  he  may  be  deemed  a  special  agent ;  and  the  principal  ^^75. 
may  be  liable  though  the  agent  acts  in  direct  opposition  to  the  Durrr 
authority  given  him.  Thus,  it  is  said,  that  "  if  a  person  keeping  a 
livery  stable,  and  having  a  horse  to  sell,  intrusts  a  servant  with 
power  to  bell  the  horse,  and  directs  him  not  to  warrant  it,  and  the 
servant,  nevertheless,  upon  the  sale,  should  warranty  the  master 
would  be  bound  by  the  warranty,  because  the  servant  was  acting 
within  the  general  scope  of  his  authority,  and  the  public  cannot  be 
supposed  to  be  cognizant  of  any  private  conversation  between  the 
master  and  the  servant.  But;  if  the  owner  of  a  horse  should  s^nd 
the  horse  to  a  fair  by  a  stranger,  with  express  directions  not  to 
warrant  him,  and  the  latter  should  on  the  sale,  contrary  to  his 
orders,  warrant  him,  the  owner  would  not  be  bound  by  the  war* 
ranty":  Story  on  Agency,  Sec.  13J^.  This  shews  that  the  prin- 
ciples of  the  law  of  agency  are  by  no  means  rigid  and  iuflexibb, 
but,  on  the  contrary,  are,  under  some  circumstances,  elastic  in  their 
nature. 

Apart  from  this,  the  doctrine  of  agency  in  election'  matters  is 
governed  by  much  broader  principles.  It  is  a  matter  between 
private  individuals :  it  is  a  matter  in  which  great  constitutional 
rights  are  involved.  The  election  law  does  not  look  to  the  guilt 
or  innocence  of  the  candidate.  The  principle  of  the  law  is  to 
secure  the  choice  of  a  member  by  a  constituency  unbiassed  by 
corrupt  motives  :  Malcolm  v.  Parry  ;*  and  this  is  as  essential  to  good 
government  and  the  security  of  the  Constitution  in  this  country 
as  in  England.  To  attain  purity  of  election,  it  is  absolutely  essen* 
tial  that  the  candidate  should  be  held  liable  for  the  acts  of  the 
agent,  if  done  on  his  behalf,  and  in  his  interest,  though  he  may 
be  personaliy  unaware  and  innocent  of  it.  If  it  were  not  so, 
the  candidate  would  reap  the  fruit  of  his  agent's  fraudulent  con- 
duct, and  the  honest  portion  of  the  constituency  be  robbed  of  their 
rights,  and  be  represented  by  one  whose  election  may  have  been 
secured  by  the  corruption  and  bribery  of  the  agent. 

This  difficulty,  if  not  impossibility,  of  defining  and  limiting  by 
judicial  authority  what  constitutes  acts  and  conduct  for  which  the 
principal  would  be  liable,  which  might  not  be  evaded,  as  so  clearly 
and  strongly  pointed  out  by  Mr.  Justice  Gbovb  in  the  Wakefield 

»  L.  a,  10  C.  P.  168, 
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1875        case,  hereinafter  particulariy  referred  to,  is  equally  applicable  to 
]>vm       any  attempt  to  accomplish  the  same  thing  by  legislative  enactment 

If  this  view  of  the  law  of  agency  is  not  to  prevail,  then  it  ii 
abundantly  manifest  that  the  passing  of  The  Bribery  and  Corrap- 
tion.  and.  Electiou  Petition  Act,  which  it  was  so  confidently  andd- 
pated  would  tend  largely  to  secure  purity  of  election  would, 
practically,  be  a  miserable  delusion. 

The  ,most  obtuse  person,  having  the  slightest  knowledge  of 
election  matters,  must  know  that  entertaining,  treating,  bribery 
and  corruption  may  be  carried  on  around  every  polling  place  in 
the  country,  and  though  open  and  notorious  to  the  most  'casual 
observer,  it  may  be  impossible  to  shew  that  it  was  even  winked 
at,  still  less  directly  authorized  by  the  candidate,  who,  from  the 
hustings,  may  have  expressed  a  pious  horror  of  such  doings.  Yet, 
ought  this  tp  entitle  him  to  a  seat  secured  by  such  means  through 
the  instrumentality  of  friends  and  agents,  who  may  have  under- 
stood the  directions  not  to  bribe  as  the  village  boys  understood  the 
the  directions  not  to  duck  the  common  scold  in  the  horse-pond. 

The  necessity,  propriety  and  justice  of  so  applying  the  elasdc 
principles  of  the  law  of  agency  to  election  matters,  has  been  so 
clearly  and  fully  enunciated  in  several  cases  recently  decided  in 
3vig\saxd  umder  a  Statute,  from  which   our  Act  for  Hih  trial  of 
islection  petitions  i»  substantially  taken,  that  no  more  is  required 
;pf  us  than. to  refer  to  those  cases;  for  we  .cannot  doubt  it  was  the 
intention  of  the  Legislature  that  our  Act  was  to  be  interpreted  and 
construed  by  the  principles  and  on  the  same  authorities  as  the 
Statute  from  which  it  was  taken,  and  which,  in  its  provisions,  it  so 
closely  resembles.     In  fact,  by  the  express  terms  of  our  Statute, 
the  liabity  of  the  candidate  for  the  acts  of  his  agent  is  Tery  clearly 
put  forward.     The  second  section  of  the  Act  enacts  as  follows : — 
,    /•  Every  person  who  shall,  after  the  ordering  of  a  writ  for  any 
.election,  either  directly  or  indirectly  by  himself,  or  by  any  person 
on  his  behalf,  whether  specially  authorized  for  such  purpose,  or 
aUth(>rized  generally  to  act  in  procuring  ftis  election,  give,  allow,  or 
offer,  or  promise  to  give,  &c.,  to  or  for  any  elector  any  money, 
present,  gifl,  loan,  &c.,  in  order  to  procure  the  election  of  any 
person,  or  to  procure  any  elector  to  vote  or  re&ain  from  voting  at 
such  election,  or  corruptly  do  any  such  act  as  aforesaid  on  account 
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of  any  elector  having  voted  or  refrained  from  voting  at  such  elec-  ^^^^ 
tion,  shall  be  deemed  to  have  committed  bribery  under  this  Act,  Dutft 
so  as  that  he  shall  be  incapable  of  sitting  or  voting  in  the  House 
of  Assembly  as  a  member  returned  at  such  election ;  and  such 
election  and  return  shall  be  void,  and  be  set  aside." 

There  is  a  similar  provision  with  regard  to  treating. 

The  2Ist  and  59th  sections  of  the  Act  also  draw  a  clear  distinc- 
tion between  bribery  committed  by  the  agents  of  a  candidate 
without  his  knowledge  or  consent,  and  bribery  committed  with  his 
knowled.^^e  and  consent :  in  the  fir^t  case,  though  the  election  will 
be  set  aside,  the  candidate  is  not  disqualified  for  re-election ;  in 
the  latter  case,  it  is  otherwise  :  Kay  v.  Hfniingl^tn.*  This  we  can- 
not look  on  in  any  other  light  than  a  direct  legislative  declaration 
that  a  candidate  shall  be  affected  by  the  acrs  of  his  agent,  though 
the  agent  acts,  in  the  particular  case,  without  the  knowledge  and 
consent,  or  against  the  wish  of  the  candidate. 

In  the  Coventry  case*  Mr.  Justice  Willes  treats  this  question  of 
the  liability  of  a  candidate  for  the  acts  of  his  agent  as  a  rule  of 
constitutional  law.  He  says :  "  With  respect  to  bribery,  as  well 
as  with  respect  to  treating,  I  shall  ever  hold  it  to  be  a  wise  and 
beneficial  rule  of  constitutional  law,  quite  apart  from  the  17  and 
18  Vic,  c.  102,  that  for  the  purpose  of  securing  purity  and  free- 
dom of  election,  candidates  shall  be  answerable  for  the  acts  of 
their  agents  as  well  as  for  their  own  acts ;  and  that  a  person  can 
no  more  claim  to  be  a  member  of  Parliament  for  a  place  as  the 
result  of  an  election  in  which  his  agent  has  been  guilty  of  bribery, 
than  a  person  can  fairly  claim  a  prize,  if  the  person  whom  he 
employs  to  ride  his  horse  or  to  steer  his  vessel  has  been  guilty  of 
foul  play  in  the  course  of  his  employment." 

In  the  Taunton  case,*  Bi^ckburn,  J.,  says  :  "  The  rule  of  law 
has  long  been  established  that  in  parliamentary  matters  we  are  not 
to  consider  the  strict  rule  of  common  law  agency  generally  estab- 
lished to  this  extent,  that  a  person  is  responsible  for  his  agent  in 
all  that  he  does  within  the  scope  of  his  authority,  (the  case  of  the 
SheriflT  being  the  one  exception),  so  that  the  common  rule  of  law 
would  be,  that  if  you  employed  a  man  to  do  an  honest  thing, 

>  1  Pugpley  26.  «  1  0»M.  &  H.  182, 
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^^''^'        and  he  chose  to  commit  a  crime,  you    will  never  be  responsible 
Du*j^       criminally,  nor  even  civilly,  for  the  crime  committed,  when  the 
instructions  you  gave  him  were  to  act  as  an  honest  man.     But  in 
parliamentary  election  law  it  has  long  been  established  that,  where 
a  person  has  employed  an  agent  for  the  purpose  of  procuring  his 
election,  he,  the  candidate,  is  responsible  for  the  act  of  that  agent 
in  committing  corruption,  though  he  himself  not  only  did  not  intend 
it,  or  authorize  it,  but  even  bona  fide  did  his  best  to  hinder  it." 
Again,  at  p.  184,  he  says  :  "  The  rule  of  parliamentary  election 
law,  that  a  candidate  is  responsible  for  the  corrupt  act  of  his  agent, 
though  he  himself  not  only  did  not  intend  it  or  authorize  it,  but 
bona  fide  did  his  best  to  hinder  it,  is  a  rule  that  must  at  times  fall 
with  great  hardship  upon   particular  persons.     But  I  may  just 
mention  the  considerations  which,  no  doubt,  led  the  common  law, 
as  I  may  call  it,  of  Parliament  to  establish  it.     Corruption,  as  we 
all  know,  in  practice  and  in  fact,  is  seldom  or  never  done  by  the 
hand  of  the  candidate.     The  two  modes  in  which  it  was  found  in 
practice  that  corruption  Was  carried  on  were  these  :  persons  were 
put  forward  to  do  all  the  work  of  canvassing  and  conducting  an 
election,  and  these  persons  acted  corruptly,   but  the  candidate 
purposely  kept  himstif  out  of  the  knowledge  of  anything  about 
the  matter,  so  that  he  might  have  the  full  benefit  of  their  services ; 
and  were  it  not  for  this  rule  which  has  been  established,  he  would 
not  suffer  for  their  misdeeds.     This  is  one  of  the  great  reasons. 
Another  great  reason  would  be,  that  no  doubt  people  were  put  for- 
ward as  to  whom  the  candidate  was  carefully  kept  from  knowing 
they  were  spending  any  money  or  doing  anything,  with  the  notion, 
according  to  the  loose  morality  that  prevailed  in  election  matters, 
that  when  the  time  for  petitioning  was  past,  those  persons  might 
come  to  him  and  say,  '  I  did  spend  that  £1,000  for  you  upon  the 
election;  of  course  1   did  not  tell  you  about  it,  or  say  a  word 
about  it  at  the  time,  but  now  you  are  bound  in  honor  to  repay  me 
that  £1,000,  of  which  you  had  the  benefit,'  and  which,  in  point  of 
fact,  the  candidates  did  find  themselves  bound  in  honor  to  pay. 
This,  therefore,  was  another  reason  for  the  parliamentary  law 
declaring  that  the  candidate  should  be  responsible  for  the  act  of 
his  agent/' 
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In  the  Wakefield  ccue?  Grovb,  J.,  says  :  "By  election  law  the        1^76. 
doctrine  of  agency  is  carried  further  than  in  other  cases.     By  the        Dotpt 
ordinary  law  of  agency,  a  person  is  not  responsible  for  the  acts  of 
those  whom  he  has  not  authorized,  or  even  for  acts  done  beyond 
the  scope  of  the  agent's  authority.     If  a  man  gives  another  person 
authority  to  buy  a  house  for  him,  he  is  responsible  for  the  acts  of 
that  person  in  that  transaction  :  if  he  gives  him  a  {general  autho- 
riry  to  act  in  his  business  for  him,  he  is  responsible  for  all  his 
agent's  acts,  but  he  is  not  responsible  for  the  acts  which  his  alleged 
agents  choose  to  do  on  their  own  behalf.     But  it  that  construction 
of  agency  were  pat  upon  acts  done  at  elections,  it  would  be  almost 
impossible  to  prevent  corruption.     Accordingly,  a  wider  scope  has 
been  given  to  the  term  *  agency '  in  election  matters,  and  a  candi- 
date is  responsible  generally,  you  may  say,  for  the  deeds  of  those 
irho,  to  his  knowledge,  for  the  purpose  of  promoting  his  election, 
canvass  and  do  such  other  acts  as  may  tend  to  promote  his  election, 
provided  that  the  candidate  or  his  authorized  agents  have  reason- 
able knowledge  that  those  persons  are  so  acting  with  that  object." 
And,  in  The  Boston  case*  the  same  learned  Judge  says  :  *' The 
law  has  decided  that  a  candidate  at  an  election  is  responsible  for 
the  acts  of  his  agents,  who  are  not,  and  would  not  necessarily  be^ 
agents  under  the  common  law  of  agency.     At  common  law,  a 
person  is  only  responsible  for  such  acts  of  his  agents  as  are  within 
the  scope  of  the  authority  which  he  has  given  to  those  agents. 
For  instance,  if  I  authorize  a  man  to  buy  a  horse  for  me,  I  am 
responsible  for  his  conduct  about  the  purchase  of  that  horse,  but 
if  that  man  whom  I  tell  to  buy  a  horse  for  me,  goes  and  sells  a 
£irm  of  mine,  I  am  not  responsible  for  the  act.     That  is  putting 
it  in  a  very  simple  form  :  but  with  regard  to  the  election  law,  the 
matter  goes  a  great  deal  further,  because  a  number  of  persons  are 
employed  for  the  purpose  of  promoting  an  election,  who  are  not 
only  not  authorized  to  do  corrupt  acts,   but  who  are  expressly 
enjoined  to  abstain  from  doing  them,  nevertheless,  the  law  says, 
tliat  if  a  man  chooses  to  allow  a  number  of  people  to  go  about 
eanTaaaing  for  him,  generally  to  support  his  candidature,  to  issue 
placards,  to  form  a  committee  for  his  election,  and  to  do  things  of 
that  tort,  he  must,  to  use  a  colloquial  expression,  take  the  bad 
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^^75  'iirith  the  good.  He  cannot  avail  himself  of  these  people's  acts  for 
Dunnr  the  purpose  of  promoting  his  election,  and  then  turn  his  back,  or 
sit  quietly  by  and  let  them  corrupt  the  constituency.  Therefore 
the  law  can  ies  the  responsibility  of  a  member  of  Parliament  for 
the  acts  of  the  agents  who  are  instrumental,  with  his  assent,  in 
promoting  his  election,  a  good  deal  further  than  the  mere  common 
law  of  agency." 

With  respect  to  the  case  of  Hill  v.  IVeldon,^  referred  to  by  our 
brother  Fishkr,  in  his  judgment,  we  thinK  it  does  not  apply  to 
this  case,  for  the  simple  reason  that  it  was  expressly  determined 
on  the  right  of  the  House  of  Assembly  to  commit  to  prison  for 
contempt,  which  was  claimed  by  reason  of  the  privileges  of  Par- 
liament, but  which  were  held  not  to  be  in  force  in  this  Province, 
with  which  conclusion  we  quite  agree. 

As  to  the  second  point,  we  think  the  evidence  was  admissible, 
on  the  ground  that  the  election  is  not  over  till  the  declaration  of 
the  Poll  is  made. 

In  The  Galway  case*  where  it  was  objected  that  evidence  a9  to 
anything  that  took  place  after  the  Poll  was  closed,  was  not  admis- 
sible, Keogh,  J.,  said  :  "  It  does  not  follow  that  because  it  is 
immediately  after  the  election,  it  may  not  be  connected  with  it  for 
a  variety  of  reasons.  Besides  which,  the  election  is  not  over  till 
the  declaration  of  the  poll  is  made." 

For  these  reasons,  we  answer  both  questions  in  the  affirmative. 

Gevbral  Rule,  Eabtbb  Term,  1875. 

It  is  Ordered f  That  the  Table  of  Fees  and  Forms  prescribed  on  the  Slst 
day  of  October  last,  under  the  Act  of  Assembly  37  Victoria,  Cap.  7,  '*  To 
provide  for  Process  of  Attachment  in  certain  Civil  Suits,  and  to  abolish 
Imprisonment  for  Debt ;"  together  with  the  Table  of  Fees  under  "  The 
Common  Law  Procedure  Act  1873,"  ^hall,  so  far  as  may  be  applicable,  be 
used,  taken  and  allowed  under  the  Act  38  Victoria,  Cap.  4,  intituled 
"  An  Act  to  amend  the  Attachment  and  Abolition  of  Imprisonment  for 
Debt  Act,"  and  under  the  Act  38  Victoria,  Cap.  5,  intituled  "An  Act  to 
provide  for  Garnishee  or  Trustee  Process,"  until  the  same  be  altered 
under  the  authority  given  by  the  said  last  mentioned  Acts. 

W.J.RITCHIEi, 
JOHN  C.  ALLEN, 
J.  W.  WELDON, 
CHAHLES  FISHER. 
A.  R.  WETMORK 

»8:Kerrl.  •2  0'M.  &H.49. 
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Exiyarte  LUGRIN  et  al.  1875. 

Statute — Construction   of — Where  Acts  relate  to   same  subject  matter — ^ 
Whether  those  repealed  can  he  looked  to  in  cntistruina  similar  words 
in  subsequent  Act — Pavement  —  Where  meaninr/  given  t&  it  by 
Legislature  different  from  technical  sense. 

Aets  rdatiiig  to  the  same  sabject  matter,  thoagh  repealed,  may  be  referred  to  for  the 
porpoBe  of  giving  a  oonstractioxi  to  similar  words  used  in  the  subsequent  Aot. 

Where  the  L^slature  bj  several  Statutes  passed  at  different  times  authorized  a  City 
Comidl  to  makeor  repair  ''pavemedtsofstone,  deal, or  plank,"  and  to  assess  the  owners 
of  property  benefitted  thereby  for  the  expenses  thereof,  and  subsequently,  by  an  Act 
repealmg  the  prerious  enactments,  gave  power  to  make  or  repair  any  **flaggin^^of ' 

eYraient,"  (omitting  words  of  description),  and  to  make  assewments,  ^,,  it  was 
Id  by  the  Court  that  the  word  '*  pavement'*  was  not  to  be  un  lerstood.in  its  tech- 
nioal  sense,  but  In  the -sense  which  had  been  applied  to  it  by  the  Legislature  in  the 
prvrions  Aots,  and  that  it  inoluded  either  stone,  deal  or  plank. 

In  last  BGlary  term,  Lugrin  obtained  a  rule  nisi  on  behalf  of 
Charles  S.  Lugrin  and  John  Richards,  rate-payers  of  the  City  or 
Fredericton,  for  a  certiorari  to  remove  the  apportionment  between^ 
proprietors  and  lessees  of  land  fronting  on  Queen  street,  of  the^ 
co8t  of  a  planked  platform  or  side- walk  laid  down"  by  the  Clty^ 
Coancil  in  181^4,  in  pursuance  of  a  by-law  passed  by  that  body, 
which  by-law  also  provided  that  a  portion  of  the  expense  should-. 
be  borne  by  the  owners  of  the  land.     The  ground  on  which  thd* 
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1875.        rule  was  obtained  was  that  the  law  only  authorized  the  Council  to 
Ex  parte      lay  a  flagging  or  pavement,  which  it  was  contended  must  be  of 
L  V  o  B I V  .  g^Qi^e  Qj.  lite  material,  resting  on  the  ground,  and  could  not  be  of 
wood  elevated  as  the  platform  complained  of  was. 

April  16.     E,  L.  Wetmore  shewed  cause ;  and 

Lugrin  was  heard  iu  support  of  the  rule,  citing  Dwar.  Stat. 

646,  648. 

The  Statutes  bearing  on  the  question  are  sufficiently  set  out  in 

the  judgment. 

Ctir.  Adv.  VuU. 

The  Judgment  of  the  Court  was  now  delivered  by 

Allen,  J.  The  question  in  this  case  is  whether  the  Corpora- 
tion of  Fredericton  has  power  to  assess  the  inhabitants  for  the 
construction  of  a  planked  sidewalk  upon  one  of  the  streets  of  the 
city.  The  question  depends  upon  the  construction  to  be  given  to 
the  66th  section  of  the  Act  22  Vic,  c.  8,  which  vests  the  Qty 
Council  with  *'  the  sole  and  exclusive  power  to  open,  lay  out, 
regulate  and  clean  the  streets,  roads,  &c.,  in  the  city"  •  ♦  *  • 
*^  and  to  provide  for  making  or  repairing  any  common  sewer, 
drain,  flagging,  or  pavement  in  any  street,  highway,  &c.,  *  *  * 
and  for  assessing  the  proprietors  or  lessees  oi  such  real  property  as 
will  be  immedidtelT  benefitted  by  such  improvements.'* 

It  was  contended  that  the  >^ord  *' pavement"  meant  a  material 
of  stone  embedded  in  the  ground,  and  that  the  structure  for  the 
building  of  which  the  assessment  complained  of  was  ordered,  did 
not  come  within  the  definition  of  a  pavement. 

The  first  Act  bearing  upon  this  question  is  the  6  Vic,  c.  3,  the 
12th  section  of  which  authorizes  the  commissioners  of  highways 
for  Fredericton  to  improve  the  sidewalks  by  laying  down  wood  or 
stone,  and  to  assess  half  the  expense  on  the  proprietors  of  houses 
benefitted  by  it.  Whether  any  planking  was  laid  down  under 
this  Act  does  not  appear,  but  the  affidavits  state  that  the  planked 
sidewalks,  of  the  description  now  objected  to,  have  been  in  use 
upwards  of  twenty  years. 

By  the  Act  incorporating  the  city,  (11  Vic,  c.  61,  sec.  60), 
general  power  is  given  to  the  City  Council  to  open,  lay  out  and 
repair  the  streets,  and  for  flagging,  paving  and  macadamizing^ 
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(stibstentially  as  in  the  Act  22  Vic,  c.  8,  above  stated),  and  also,        '^'^Q- 

to  assess  the  proprietors  of  real  property  immediately  benefitted      Ex  parte 

by  such  improvements,  for  such  sum  as  might  be  necessary,  "to   ^^*»*'** 

defray  the  expense  of  making  or  repairing  any  common  sewer, 

drain,  flagging,  postd,  or  pavement  of  staney  deal  or  ylanky  in  any 

public  street,'*  &c.     In  the  54th  eection  of  the  Act  14  Vic  ,  c.  15, 

which  repealed  all  former  Acts  relating  to  the  incorporation  of  the 

city  of  FrederictoD,  and  made  some  other  provisions,  the  same 

general  povrers  are  given  to  the  Council  to  open,  lay  out,  and 

repair  the    streets ;  and  the  word  **  planking'*  is  added  to  the 

power  of  paving  and  macadamizing ;    and  the  City  Council  is 

aathorized,  as  in  the  former  Act,  to  "  provide  for  erecting,  making 

or  repairing  any  common  sewer,  drain,  flagging,  posts,  or  pavement 

of  slonCy  deal,  planky  or  other  material  in  any  public  street,"  &c. 

There  could  be  no  question  of  the  power  of  the  City  Council 
under  this  Act;  and  the  only  doubt  is,  whether  the  omission  of 
the  words  "  plank"  and  "  planking"  in  the  Act  22  Vic,,  c.  8, 
shews  an  intention  on  the  part  of  the  Legislature  to  prohibit  the 
City  Council  from  using  plank  as  a  material  in  the  construction  of 
the  streets  and  sidewalks ;  that  the  word  '*  pavement"  was  to  be 
understood  in  its  technical  sense  j  or,  whether  having  given  a 
definition  to  that  word  in  the  two  preceding  Acts,  and  declared 
that  a  pavement  might  be  made  either  of  stone,  deal  or  planks  it 
was  not  the  intention  that  the  word  pavement  in  the  Act  22  Vic, 
should  be  understood  in  the  sense  which  had  been  applied  to  it 
since  the  incorporation  of  the  city  in  1848  ?  We  incline  to  that 
view.  We  think  the  Legislature  had  given  a  legal  definitioti  to 
the  word,  and  that  when  they  used  it  in  1859  in  the  Act  22  Vic, 
c  b,  in  reference  to  the  same  objects  and  the  same  subject-matter, 
they  intended  it  to  have  the  same  meaning  that  they  had  assigned 
to  it  in  1848,  when  the  first  Act  of  incorporation  was  passed. 
Acts  relating  to  the  same  subject-matter,  though  repealed,  may  be 
referred  to  ior  the  purpose  of  giving  a  construction  to  the  similar 
words  used  in  the  subsequent  Act. 

The  rule  nisi  for  a  certiorari  will  therefore  be  discharged  ;  and^ 
if  we  have  the  power  to  do  so,  with  costs. 

The  tale  was  afterwards  discharged  with  costs. 

Digitized  by  LjOOQIC 


128  CASES  IN  THE  SUPREME  COURT. 

1875.  LUCT  V.  DONOVAN  et  al. 


June, 


Contract — Entirety  of — Principal  and  Agent — Orders  for  goods  talcen  hy 
Agent — Repudiation  of  authority. 

Where  the  oommeroial  trayeller  of  a  wholt^sale  firm  of  merchants  took  an  order  ibr  a 

quantity  of  goods,  and  the*  firm,  on  receipt  of  the  order,  shipped  a  portion  of  Che 

goods,  and  promised  to  forward  balanoe. 
Held,  That,  having  thus  adopted  the  acts  of  thdr  Agent,  thay  oonld  not  afterwards 

repudiate  his  aathority,  and  were  liable  to  plaintiff  for  damages  for  n^t  supplying  all 

the  goods  ordered. 

This  was  an  appeal  from  the  County  Court  of  York.  The  action 
was  brought  to  recover  damages  for  the  breach  of  an  agreement 
.  made  on  behalf  of  the  defendants  by  one  Blackwood  as  their 
agent,  on  the  7th  July  1873,  for  the  supplying  by  the  defendants 
to  the  plaintiff  of  certain  goods,  to  be  shipped  from  Montreal  by 
the  1st  October.  The  plaintiff  did  not  appear  to  have  heard  from 
the  defendants  after  this  agreement  was  made  until  he  received  an 
invoice  of  part  of  the  goods  ordered,  dated  22nd  September  187S. 
These  goods,  the  plaintiff  said,  were  shipped  in  September,  and 
were  received  by  him  a  few  days  after.  Under  date  St.  John,  20th 
October  1873,  the  defendants  wrote  the  plaintiff  as  follows  : — 

"  On  arrival  of  next  shipment,  Friday,  we  will  have  the  pleasure 
of  executing  balance  of  your  esteemed  order,  trusting  you  have 
not  suffered  any  inconvenience  by  the  delay.*' 

"  P.  S.  We  cannot  supply  the  *  Clnsys^  QuebeCy  this  year.  Will 
we  substitute  ^Buckle,  Afowrre^i  Rubber,-^Fancy,  $1.65.  Plain, 
$1.40?" 

This  letter,  plaintiff  received  after  the  first  shipment  of  goods. 
He  said  that  he  wrote  to  the  defendants  several  times  in  reference 
to  these  goods,  and  on  the  31st  October  the  defendants  wrote, 
acknowledging  the  receipt  of  a  letter  from  him,  dated  the  23rd 
October,  and  regretting  that  they  could  not  furnish  the  articles 
required,  and  stating  that  their  agent  should  not  have  agreed  to 
supply  them  because  the;y  had  not  them  in  stock.  On  the  ISih 
November  the  plaintiff  wrote  to  defendants  acknowledging  the 
receipt  of  a  case  of  goods  sent  on  the  6th  November,  and  urging 
the  immediate  forwarding  of  the  balance,  as  he  was  iti  want  of 
them,  and  losing  their  sale ;  and  stating,  that  if  not  sent  immedi- 
ately^ he  should  get  them  from  Quebec,  and  look  to  them  for  any 
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loss  he  might  sustain.  On  the  26th  November  the  defendants  1^75. 
wrote  to  the  plaintiff,  and  then,  for  the  first  time,  repudiated  Black-  Luor 
wood's  authority  to  bind  them  to  deliver  the  goods  in  question, 
and  affirmed  his  individual  liability  to  the  plaintiff.  The  plaintiff 
recovered  $18  in  the  Court  below,  whereupon  a  new  trial  was 
moved  for,  which  being  refused,  the  defendants  now  appealed. 

April  25.  Gregory,  for  the  appellants.  It  was  shewn  that  the 
defendants  sent  out  circulars  (of  which  plaintiff  received  one)  pre- 
ceding the  agent,  in  these  words  :  "Our  agent,  Mr.  Bla(kwood« 
will  have  much  pleasure  in  calling  upon  you  in  a  few  days  with 
boots,  shoes  and  rubbers,  and  all  orderi  entrusted  to  him  will 
receive  prompt  attention."  Blackwood's  authority  was  by  this 
eircular  limited  to  those  goods  of  which  he  had  sample  s,  and  of 
this  the  defendants  had  notified  plaintiff  by  their  circular.  The 
contract  was  not  entire,  and  if  the  plaintiff  had  so  wished  to  treat 
it,  he  should  have  either  returned  the  goods,  or  refused  to  receive 
them.  The  plaintiff's  contention  would  place  wholesale  dealers 
at  the  mercy  of  designing  agents,  as  they  could  bind  their  princi- 
pals, no  matter  if  the  latter  should  not  have  the  goods  ordered,  or 
how  foreign  ta  their  business  the  order  taken  might  be.  Pars. 
Merc.  LaWy  63^,  54  ;  1  Par$.  Con.  SO ;  Storeif  Con.,  tec.  24,  note  d, 
were  cited. 

E.  L.  Wefmorey  for  the  respondent.  The  fair  construction  of 
the  circulai'  is,  not  that  the  orders  should  be  confined  to  goods  of 
which  the  agent  had  samples,  but  to  goods  in  the  line  of  tliose 
articles  in  which  defendants  dealt.  The  samples  were  not  for  the 
purpose  of  shewing  the  agent's  authority,  but  to  exhibit  the  quality 
of  the  goods.  The  circular  says  all  <Tders  received  by  Black- 
wood will  be  honored  by  the  firm.  A  part  of  the  order  was 
shipped  without  any  repudiation.  Having  recognized  Blackwood's 
authority,  it  was  too  late  on  the  26th  November  to  repudiate  the 
agency.     The  contract  was  entire. 

Gregory,  in  reply. 

The  following  cases  were  also  referred  to  during  the  course  of 
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1876.        the  argument ;  Hoadleij  v.  Mchnine  ;*  Champion  v.  Short  ;*  Franklin 
LuoT         V.  hnmond  ;*  Scott  v.  Eastern  Counties  llailwny  Company.* 
^    '*■  Cur.  Adv.  Vidt. 

The  judgment  of  the  Court  was  now  delivered  by 
Ritchie,  C.  J.     We  can  see  no    reason  why  the   defendants 
should   be  relieved  from  their  liability  to  furnish  the  goods,  as 
agreed  by  their  aqknowledged  agent.     There  was  clear  evidence 
of  the  a(^ option  of  his  act,  and  no  repudiation,  express  or  implied, 
of  his  authority  so  to  act  until  the  26th  November,  when,  for  the 
first  tiiae,  the  defendants  deny  his  authority  to  bind  them.      This 
we  think  a  little  too  late,  if  indeed   they  could  have  escaped 
liability  at  all,  after  the  contract  was  once  entered  into  on  their 
bchall'  by  Blackwood   as  their  agent.     But  this,  in  view  of  their 
subsequent  action,  we  think  it  immaterial  to  discuss. 

Appeal  dismissed  with  costs, 

1876.  SMITH  et  al  v.  BURKE. 


Junr. 


Attdihment  and  Aholttioii  of  Imprison) ne  t  for  Dtbt  Aci^  37  Fic,  c.  7,  i^nd 

38  Vic.,  c.  4,  Sec.  1-—  Whrth'r  nttichment  ran  issue  on  contracts  made 

or  eaus's  of  action  arising  before  passing  of  Act  ^1  Vic,  c,  7. 

Ad  Attachment  cannot  be  Issued  upon  a  contract  made  before  the  passing  of  The 

Attachment  and  Abolition  of  Imprisonment  for  Debt  Act   87  Vic,  o  7,  on  the  8th 

April  1874. 
It  is  a  general  rule  that  a  statute  shall  not  be  so  construed  as  to  operate  retrospective^. 

unless  it  is  expresshr  made  applicable  to  past  transaotionsi  or  the  words  can  have  no 

meaning  unless  such  a  construction  is  adopted. 

This  was  an  application  to  set  aside  an  attachment  issued  under 
The  Attachment  and  Abolition  of  Imprisonment  for  Debt  Act, 
(37  Vic,  c.  7),  put  on  the  motion  paper  by  order  of  Wetmorb,  J. 
The  affidavit,  on  which  the  attachment  issued,  set  forth  an  agree- 
ment made  between  plaintiffs  and  defendant  in  November  1873, 
whereby  it  was  agreed  that  plaintiffs  should  furnish  supplies  to 
defendant,  and  that  he  would  deliver  a  certain  quantity  of  logs  to 
the  plaintiff  as  early  in  the  Spring  of  1874  as  the  navigation  would 
permit.  It  then  alleged  a  breach  of  his  agreement  on  the  part  of 
defendant  in  not  delivering  the  logs  ;  and  that  he  was  indebted  to 
plaintiff  in  a  certain  sum  for  goods  sold  and  delivered. 

» 10  Bine.  488.  M  C.  B.  687. 

•  1  Camp.  68.  ♦  12  M.  &  W.  88, 
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June  8.  E.  L.  fVetmorCf  for  the  defendant.  There  are  three  ^^^5. 
grounds  in  support  of  this  application.  1.  The  plaintiffs  set  out  Smith 
and  rely  on  a  special  agreement :  they  should,  therefore,  have 
ohtained  a  Judge's  order  for  the  issue  of  the  attachment.  2.  The 
affidavits  are  not  entitled  in  the  cause.  (Wetmore,  J.  That 
objection  was  not  presented  before  me).  3.  Ihe  cause  of  action 
accrued  before  the  passing  of  the  Act  37  Vic,  c.  7,  and  an  attach- 
ment could  not  legally  issue  upon  it.  The  last  objection  is  fatal. 
The  Act  38  Vic,  c.  4,  sec.  1,  was  only  intended  to  extend  the 
process  of  attachment  to  causes  of  action  arising  between  the  pass- 
ing of  the  Act  37  Vic,»  c.  7,  and  the  time  of  its  coming  into  force 
on  the  Ist  October  1874.  By  giving  the  Act  this  construction, 
all  the  words  can  be  filled.  Section  2  of  the  Act  37  Vic,  c  7, 
gives  parties  power  to  stipulate  that  no  attachment  shall  issue, 
which  shews  it  is  not  intended  to  apply  to  contracts  made  prior  to 
the  passing  of  the  Act. 

Uliit'f  for  the  plaintiffs.  It  is  an  extreme  assumption  to  argue 
ih.tt  no  such  stipulation  could  have  been  inserted  in  an  agreement 
made  before  the  passing  of  the  Act.  No  aitachrtient  could  issue 
on  causes  of  action  arising  before  the  let  of  October,  as  the  Act  all 
refers  to,  and  dates  from,  its  time  of  coming  into  operation.  The 
effect  of  the  defendant's  contention  is  to  render  the  1st  section  of 
the  38  Vic,  c.  4,  nugatory,  except  as  to  promissory  notes,  although 
the  Act  purports  to  be  general.  The  words  "  any  contract,"  shew 
this.  As  to  the  other  point,  there  can  be  no  i^uestion  of  the  plain- 
tiffs' right  to  sue  on  a  quantum  nuruit  where  the  contract  fails : 
Cutter  V.  l^ouceiV 

H'etmorey  in  reply.  (Ritchie,  C.  J,  The  provision  as  to  stipu- 
lating for  no  attachment  to  issue  was  put  in  the  Act  for  the  benefit 
oi  the  debtor,  but,  if  we  give  the  Act  an  ex  post  facto  operation, 
we  deprive  him  of  that  right ).  Clearly  so.  The  words,  "  to  the 
same  extent  only,"  in  the  Act  of  1875  limit  the  attachment  to 
contracts  where  no  agreement  is  made,  which  could  not  be  in  cases 
of  contracts  made  before  the  passage  of  the  Act  oi  1874. 

Cur,  Adv.  Vvlt. 
The  Judgment  of  the  Court  was  now  delivered  by 


^  2  Sm.  L.  G.  61. 
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^875.  Allkn.  J.     The  principal  question  ia  this  case  is  whether  th0 

Smith  provieions  of  The  Attachment  and  Abolition  of  Imprisonment  for 
Debt  Act,  (37  Vic.,  c.  7,)  apply  to  contracts  made  before  the 
passing  of  that  Act. 

The  Ist  bection  enacts  that  "The  property  real  or  personal  within 
the  Province,  of  any  defendant^  which  by  law  is  liable  to  be  taken 
in  execution,  may  in  respect  of  any  cause  of  action  hereafter  arinng 
upon  a  contract  in  the  cases  herein  provided,  be  attached  and  held 
as  security  to  satisfy  the  judgment  which  the  plaintiffs  may  recover 
to  the  amount  for  which  the  attachment  is  hereby  authorized  to  be 
made."  The  3nd  section  enacts,  that  ''  a  person  at  the  time  of 
entering  into  a  contract  may,  except  in  the  case  of  a  negotiable 
instiument,  agree  and  stipulate  as  part  of  such  contract,  that  in 
respect  thereof,  the  property  of  the  contracting  party  shall  not  be 
subject  to  attachment."  The  Srd  section  deelares  that  no  writ  of 
attachment  shall  be  issued  unless  the  plaintiff  ''  shall  make  oath 
of  the  nature  of  the  cause  of  action,  and  of  the  amount  due»  and 
also,  that  no  agreement  was  entered  into  whereby  no  attachment 
should  issue  in  respect  of  such  cause  of  action." 

This  Act  passed  on  the  8th  April  1874,  but  did  not  come  into 
operation   till   the    1st   October   following.     The  agreement   on 
which  the  attachment  issued  in  the  present  case  was  made  in  Nov. 
1873,  though  no  cause  of  action  could  probably  have  accrued  till 
after  the  Act  passed,  the  defendant's  agreement  being  to  deliver 
logs  to  the  plaintiffs  as  early  in  the  Spring  of  1874  as  the  naviga- 
tion would  permit— which  could  scarcely  have  been  as  early  as  the 
8th  April.     But  in  the  view  we  take  of  the  Act,  this  is  immaterial, 
because  it  is  not  enough  to  subject  a  person's  property  to  attach* 
ment,  that  the  cause  of  action  for  which  he  is  sued  arose  after  the 
passing  of  the  Act ;  but  it   must  be  a  "  cause  of  action  arising 
upon  a  contract  in  the  cases  provided"  by  the  Act ;  that  is,  (inier 
(tlia),  a  contract  in  which  it  might  have  been  stipulated,  as  pro- 
vided in  the  2nd  section  of  the  Act,  that  the  debtor's  property 
should  not  be  subject  to  attachment  in  respect  to  it,  for  how  could 
a. person  stipulate  as  part  of  his  contract  made  in  1873  that  his 
property  should  not  be  subject  to  attachment  in  respect  to  it,  when 
the  proceeding  by  attachment  of  property  was  unknown  to  the 
law  of  this  Province  until  this  Act  passed  in  1874  ?     It  is  a  gene- 
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ral  mle  that  a  statute  shall  not  be  so  construed  as  to  operate        ^^76. 


letrospectively.  unless  it  is  expressly  made  applicable  to  past  trans- 
actions ;  or  the  words  can  have  no  meaning  unless  such  a  con- 
struction is  adopted  :  Dwar.  Stat.  540 ;  BroonCs  Max.  84.  It 
seems  to  us  that  the  1st  section  of  this  Act  was  only  intended  to 
apply  to  contracts  made  after  the  Act  passed,  and  that  the  words 
of  the  Act,  read  in  connection  with  the  Snd  and  drd  sections,  are 
entirely  consistent  with  such  a  construction.  Then,  has  the  Act 
S8  Yic,  c.  4,  altered  this  construction  ?  The  1st  section  enacts 
that  the  provisions  of  the  Act  37  Vic,  c.  7,  "  shall  also  apply  in 
respect  to  any  cause  of  action  arising  upon  a  contract  made  before 
the  coming  into  force  of  that  Act,  but  in  the  same  manner  and  to 
the  same  extent  only  as  is  provided  in  the  said  Act  in  respect  to 
causes  of  action  upon  a  contract  arising  after  the  passing  of  that 
Act'' 

It  is  difficult  to  say  exactly  what  was  meant  by  this  section.  If 
it  was  intended  to  apply  to  the  provisions  of  the  former  Act 
respecting  attachments,  it  seems  to  assume  that  the  former  Act 
did  not,  or  might  not,  apply  to  contracts  made  between  the  times 
of  its  passing,  and  of  its  coming  into  force.  But  to  whatever  it 
was  intended  to  apply,  it  was  to  be  **  in  the  same  manner  and  to 
the  same  extent  only"  as  was  provided  in  the  former  Act  in  respect 
to  causes  of  action  upon  a  contract  arising  after  the  passing  of  that 
Act  If  we  are  correct  in  the  view  we  have  taken  of  the  Act  37  Vic, 
c.  7,— -that  it  has  no  retrospective  operation,^*and  the  1st  section 
of  the  Act  38  Vic,  c  4,  applies  to  the  proceeding  by  the  attach- 
ment, then  there  is  nothing  in  the  latter  Act  to  alter  that  construe- 
tioo,  and  to  apply  it  to  contracts  made  before  the  passing  of  the 
Act  87  Vic,  c  7.  because  it  is  to  apply  **  to  the  same  extent  only** 
as  is  provided  by  the  former  Act ;  namely,  to  contracts  on  which 
the  debtor  can  stipulate  that  his  property  shall  not  be  subject  to 
attachment.  Whatever  may  have  been  intended  by  the  1st  sec- 
tion oi  the  Act  38  Vic,  c  4,  its  language  is  too  ambiguous  to  give 
to  it  the  construction  contended  for  and  to  extend  the  operation  of 
the  previous  Act  to  contracts  made  before  it  passed.  Mr.  Dwarris 
says,'  that  a  Statute  will  only  be  construed  retrospectively  where 
the  words  coerce  the  Court  to  give  the  law  an  ex  post  facto  opera* 

>  Dwar.  Stftt.  641. 
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'^76.  tion,  and  in  Paddon  v.  Bartlctt^^  Lord  Abingbr  says  :  "Courts  in 
Smith  general  will  not  construe  Acts  as  retrospective  unless  the  meaning 
is  very  plain.  If  the  words  are  ambiguous,  the  whole  context 
must  be  looked  to  for  the  explanation." 

It  was  argued  ihat  the  Act  37  Vic,  c.  7,  having  taken  away 
the  remedy  of  imprisonment  for  debt,  even  on  existing  contracts, 
and  having  substituted  an  attachment  of  the  debtor's  property  in 
lieu  of  it,  the  remedy  given  must  be  co-extensive  with  that  taken 
away,  and  therefore  the  remedy  by  attachment  must  have  been 
intended  to  apply  to  contracts  made  before  the  passing  of  the  Act. 
Admitting  that  the  words  of  the  66th  and  77th  sections  of  the 
Act  are  sufficiently  clear  to  apply  to  past  transactions,  and  to  take 
away  existing  rights,  (which  we  are  not  called  on  to  determine), 
it  by  no  means  follows  that  the  same  construction  ought  to  be 
given  to  those  sections  of  the  Act  which  give  the  remedy  by 
attachment  of  property,  where  there  are  no  words  shewing  an 
intention  on  the  part  of  the  Legislature  that,  such  remedy  should 
apply  to  existing  contracts ;  but  where,  on  the  contrary,  the  words 
used  shew  that  such  could  not  have  been  the  intention.  We 
therefore  think  the  attachment  ought  to  be  set  aside  with  costs, 
and  the  defendant's  property  relieved. 

We  give  costs  in  this  case  because  the  learned  Judge,  by  whom 
the  matter  was  referred  to  the  Court,  informs  us  that  an  applica- 
tion was  made  to  him  for  an  order  for  an  attachment,  and  while 
the  matter  was  pending  before  him,  the  plaintiffs  issued  the  attach- 
ment which  is  now  sought  to  be  set  aside. 

Juflyment  ac^onlitu/ly. 


1876.  Ex  parte  WILLIAM  NAPIER;  Jure  CA.SE. 

June.         Insolvent  Act  of   1869 — Sfrtion    ()7 —  Warjes — PrxviUfje      Where   seriHunt 
leaves  employ  tf  insolvent  before  assignment, 

A  seryant  who  left  hie  master's  employ  three  months  before  the  aasigDment  of  the  latter 
under  the  Inaolvent  Act  of  1869,  is  not  entitled  to  be  privileged  under  seotion  67  of 
the  Act,  even  thoagh  be  was  obliged  to  leoTe  the  employ  because  he  could  not  get  his 
pay. 

Appeal  from  the  judgment  of  the  Judge  of  the  Queen's  County 
Court,   reversing  an  award  made  by  the  assignee  in  this    matter. 

^  8  A.  &  £.  896. 
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iTie  facts  proved  were  the  same  as  in  the  case  of  Robert  Napier,        1876. 
(see  2  Pugsley  300),  except  that   in  the  present  case  notes  were      Kx^arte 

not  taken  by  the  claimant,    nor  had  the  claimant    any  dealings  Nap i  be; 
with  the  insolvent  after  leaving  his  seivice.  C  a  s  ■ 

June  18.     S.  R.  Thomson,  Q.  C,  argued  for  the  appellant;  and 

H\  Pugsley y  for  the  respondent. 

Cur.  Adv.   Vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  J.  We  think  this  a  very  clear  case,  and  that  the  words 
of  the  67th  section  of  the  Insolvent  Act  are  too  plain  to  admit  of 
any  doubt.  It  is  as  follows  , — *"  Clerks  and  other  persons  in  the 
employ  of  the  insolvent,  in  and  about  his  business  or  trade,  shall  be 
collocated  in  the  dividend  sheet  by  special  privilege  for  any  arrears 
of  salary  or  wages  due  and  unpaid  to  them  at  the  time  of  the 
execution  ot  a  deed  of  assignment,  or  of  the  issue  of  a  writ  of 
attachment  under  this  Act,  not  exceeding  four  months  of  such 
arrears ;  but  such  privileged  amount  may  be  increased  by  order 
of  the  creditors." 

This  is  very  different  from  the  language  of  the  48th  section  of 
the  English  Bankrupt  Act  6  Geo.  4,  c.  16,  under  which  the  case 
of  Ec  parte  Saunders,^  was  decided.  There  are  no  words  in  that 
section  shewing  that  the  Legislature  iritended  that  the  clerk  or 
servant  should  have  been  in  the  employ  of  the  bankrupt  at  the 
time  the  commission  issued  against  him.  The  words  are  in  the  past 
tense — "  shall  have  been  indebted."  Here,  they  are  in  the  pre 
sent  tense  ;  and  however  hard  it  may  be,  that  a  workman,  who  hns 
been  obliged  to  leave  the  employ  of  a  person  because  he  could 
not,  or  would  not  pay  him  his  wages,  we  cannot  say,  in  the  very 
teeth  of  the  words  of  the  Act,  that  a  person  who  left  the  employ 
of  the  insolvent  more  than  three  months  before  his  assignment, 
wa«  in  his  employ.  If  the  words  of  an  Act  of  Parliament  are  plain 
and  unambiguous,  fas  we  think  they  are  in  the  section  under  con- 
sideration), we  are  bound  to  construe  them  in  their  ordinary  sense, 
even  though  such  a  construction  may  lead  to  injustice ;  and  we 
have  no  right  in  such  a  case  to  mould  the  language  of  the  Act  to 

»  2  Mont.  &  A,  684? 
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^875,        meet  an  alleged  equity,  and  to  put  a  construction  on  it  at  variance 

Ex  parte     with  the  ordinary  meaning  of  the  words  used. 

Kaviie;        y^Q  think  this  case  cannot  be  distinguished  from  the  previous 

^  ^  J  J  ^      one,  (2  Pugsley  300),  for,  though  there  were  some  circumstances  in 

that  case  which  do  not  exist  here,  the  material  point  relied  on 

was,  that  the  workman  had  Toluntariiy  left  the  insolvent's  employ 

three  months  before  his  asugnment,  and   consequently  did  not 

come  within  the  provision  of  the  67th  section.     There  is  nothing 

in  the  judgment  in  that  case  to  justify  any  assumption  that  the 

decision  would  have  been  different  if  the  case  had  depended  simply 

on  the  fact  of  the  workman  having  voluntarily  left  the  insolvent's 

employ  before  his  assignment. 

We  think  the  decision  of  the  assignee  was  right,  and  that  the 
judgment  ot  the  Judge  of  the  County  Court  should  be  reversed. 

Appeal  allowed^ 


June, 


1876.  MBVERS  v.  DUFFY. 


Costs^ Certificate — Tre8pa89 — Where  verdict  under  SI 00- 30  TiV., 
Cap.  10,  Sec,  2\. 

Where  plaintiff  snes  in  the  Sapreme  Conrt,  and  only  reooTen  an  amount  within  the 
Jnriaaiction  of  the  County  Courts,  the  Judge  who  tries  the  oause  has  power  under 
Motion  21  of  the  Aot  80  Via,  o.  10,  to  give  plaintiff  a  oertifloate  for  oosts,  proirided 
there  appear  reasonable  grounds  for  bringing  the  aotion  in  the  Supreme  Court,  and 
the  Teithot  of  the  Juiy  is  not  oonolusiTe, 

Trespass  quare  cUitisum  /regit  tried  before  Wetmork,  J.,  at  the 
Queen's  Circuit.  The  action  was  brought  against  defendant  for 
cutting  a  number  of  shade  trees  near  the  plaintiff's  house.  Defen- 
dant pleaded  the  general  issue,  and  gave  (the  action  having  been 
brought  before  The  Common  Law  Procedure  Act),  a  special  notice 
justifying  the  alleged  trespass  by  reason  of  the  trees  being  on  the 
highway,  and  of  their  being  an  obstruction.  On  the  trial  the 
defendieint's  counsel  stated  he  would  not  attempt  to  rely  on  the 
notice  as  a  defence,  and,  the  trespass  being  proved,  the  case  turned 
simply  on  the  question  of  damages.  The  jury  returned  a  verdict 
for  the  plaintiff  tor  $42,  although  the  evidence  of  the  plaintiff 
(which  was  uncontradicted)  was,  that  the  damage  was  at  least 
1200.     The  plaintiff  thereupon  applied  to  the  Judge  for  a  certifi- 
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cate  for  costs  under  the  County  Court  Act,  30  Vic,  c.  10,  sec.  21,         ^^'^ 
and  the  matter  was  by  him  referred  to  the  Court.  Nevbes 

June  8.     D.  L.  Haningf/»i,   for  the  plaintiff      The  notice  of       Dotft. 
defence  was  not  formally  withdrawn,  and  we  are  therefore  entitled 
to  costs.    (RiTCHiB,  C.  J.     Do  you  think  the  mere  putting  of  pleas 
OD  the  record,  when  there  was  no  evidence  to  support  them,  would 
justify  the  plaintiff  in  bringing  his  action  in  the  Supreme  Court  ? 
In  Latham  v.  Spedding^  there  was  a  plea  of  not  possessed,  but  it 
was  held  that  did  not  necessarily  raise  a  question  of  title.     Wet- 
more,  J.,  referred  to  Colwell  v,  f^nrdy*)     This  was  a  grove  kept 
by  plaintiff  for  the  protection   of  his  house,  and  the  trespass  was 
wilful:  the  damages  are  entiiely  too  bmall.     TAllen,  J.     I  agree 
^ith  you  thac  the  jury  ought  to  have  given  him  upwards  of  $100.) 
There  being  no  cast-iron  rule,  the  Court  will  not  in  all  cases  be 
bound  by  the  damages  ^iven.     In  Timofhy  v.  Former*  it  was  held 
that  a  plea  of  not  possessed  took  an  action  of  trespass  out  of  the 
jurisdiction  of  the  County  Court  •.  but  since  that  case,  the  law  in 
England    has  been   changed,  and  it  is  made  !^imperative   on  the 
plaintiff  to  shew  that  title  to  land  came  in  question.     Ltatham  v. 
Spedding  was  decided  under  the  late  Statutes,  and,  as  our  Act 
does  not  make  it  imperative,  but  leaves  the  discretion  in  the  Judge, 
that  case  is  not  a|  plicable.     See  also   Burke  v.  Niles  ;*   Slwm  v. 
Dads;^  and  SUv.  Dig,  107,  lOi.     (Ritchie,  C.  J.,  referred  to 
Hatch  V.  Leicis*     Ali^n,  J.,  referred  to  Morrice  v.  WilsonJ) 

Biair^  for  the  defendant.  The  application  was  made  to  the 
Judge  for  a  certificate  solely  on  the  ground  that  the  title  to  land  was 
raised.  The  plaintiff's  right  to  costs  must  be  determined  by  the 
facts  as  they  were  within  his  knowledge  when  this  action  was 
brought.  No  question  of  title  could  be  raised.  I  say,  first,  the 
notice  does  not  raise  it ;  and,  secondly,  even  if  it  did,  that  would 
not  be  sufficient.  I  rely  very  much  on  Latham  v.  Spedding, 
there  being  no  substantial  difference  between  the  English  Acts 
and  ours.  The  title  here  not  only  did  not  come  in  issue,  but 
could  not  be  raised  by  any  possibility  under  the  facts.     (Aixen,  J. 


1 


nQ.B.44a  •  2  AIL  598. 


•  Ster.  Di«,  254.  «  7  H.  &  N.  866. 

»  7  C.  B.  814  f  2  Pu^ey  226. 

^  8C«T.  Dig.  107.  See  Hinde  ▼.  Sheppard,  L.  R,  7  Exoh.  21. 
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Does  not  the  section  read  that  the  Judge  may  certify,  even  thongh 

the  action  co'ild  have  been  brought  in  the  County  Court  1)     It  is 

open  to  that  construction  but  in  actions  for  damages  the  Court  has 

invariably  refused  costs,  where  the  verdict  was  under  $100,     The 

insufficiency   of  damages  found    would    never  be   a  ground   for 

certifying. 

HaningU'fif  in  reply. 

Can  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  J.     The  question  in  thi^  case  was  referred  to  the  Court 

by  Mr.  Justice  WetMore,   and  turns   on  the  2lst  section  of  the 

County  Court  Act,  30  Vic,  c.  10.*     Now,  in  the  firet  place,  could 

this  action  have  been  brought  in  the  County  Court?     That  Court  has 

jurisdiction  in  actions  of  trespass  vhi^re  the  damages  claimed  do 

not  exceed  one  hundred  dollars,  unless  *•  the  title  to  land  is  brought 

in  question."     We  do  not  see  that  any  title  to  land  was  raised  by 

the  pleadings  in  this  case.     The  action  having  been  brought  before 

The  Common  Law  Procedure  Act  came  in  force,  the  plea  of  '*  not 

guilty  "  did  not  necessarily  raise  a  question  of  title :    IVriglU  v. 

Figgin  /   PurneV  v.  Young.*     Wl.ether  the  title  came  in  question 

or  not  would  depend  upon  what  took  place  at  the  trial.     Neither 

did  the  notice  of  defence   raise  any  question  of  title ;  for  it  did 

not,  as  in   Sloan  v.  Davis*  justify  the   defendant's  entry  on  the 

land,  by  reason  of  its  being  a  public  highway — which  the  plaintiff 

disputed — for  the  fact  of  the  locus  in  quo  being  a  highway  was  not 

disputed  here,  but  the  defendant  claimed  the  right  to  cut  the  trees 

because  they  were  obstructing  the  highway.      At  the  trial   he 

abandoned  this  claim  ;  but  even  if  he  had  done  so,  we  can  see  no 

reason  why  such  a  question  could  not  have   been  tried  in  the 

County  Court.     In  order  to  entitle  himself  to  costs,  the  plaintiff 

is  bound  to  shew  either  that  he  could  not  have  sued  in  the  County 

Court,  by  establishing  the  fact  that  the  title  did  really  and  bona 

fide  come  in  issue  :  Latham  v.  Spedding^*  or,  that  from  some  cir- 

*  Seotion  21  declares  that  <*  If  Kay  action  be  brought  in  the  Sopreme  Conrt  that  ooold 
have  been  brooght  in  a  Connty  Court,  the  plaintiff  uiall  not  be  allowed  any  coota,  unlen 
the  Judge  who  tried  the  same  shiJl  certiQr  that  there  was  good  oaoae  for  bring^  the 
action  in  the  Supreme  Court," 

^2Y.  &J.544.  *  2  Men  698 

<8M.  &W.  288,  «17Q.B.44a 
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cumstaacee  m  the  case,  though  he  might  have  brought  his  actloa        1^75. 
in  the  CouDty  Court,  he  had  good   cause  for  bringing  it  in  the       Nkvbm 
Supreme  Court, 

In  Gray  v.  IVest^^  where  an  application  was  m;ule  for  costs  under 
the  Act  30  and  31  Vic,  c,  142.  sec.  5,  which  enacts  that  if  a  plain- 
tiff shall  not  recover  more  than  £10  in  an  action  of  tort,  he  shall 
not  be  entitled  to  any  costs  unless  the  Judge  certifies  that  there 
was  sufficient  reason  for  bringing  the  action  in  the  supreme  Court ; 
or  unless  the  Court  or  a  Judge  at  Chambers  shall  by  rule  or  order 
allow  such  costs.  The  Court  in  giving  judgment,  said  that  the 
words  relating  to  the  certificate  of  the  Juflge  at  the  tiial  were 
taken  from  those  of  the  Act  13  and  14  Vic,  c.  61,  sec.  IS,  and  it  was 
clear  that  they  were  there  intended  to  apply  to  th«>se  cases  only  in 
which  the  County  Court  had  jurisdiction,  but  in  which  neverthe- 
less it  was  reasonable  that  the  plaintiff  should  sue  in  the  Superior 
Court.  In  a  subsequent  case  of  Sampson  v.  Mackay*  which  was 
also  an  application  for  costs  under  the  same  section  of  the  Act; 
— where  the  plaintiff  ha  1  recovered  £3  damages  in  an  action  for 
slander — Cockburn,  C.  J.,  said  :  "  Under  that  section  we  are 
called  upon  to  exercise  our  power  to  give  costs,  and  the  whole 
question  is,  whether  this  is  a  fit  case  for  costs.  That  depends  on 
the  nature  of  the  action,  and  the  circumstances  under  which  it  is 
brought.*'  In  neither  of  the^e  cases  could  the  plaintiff  have  sued 
in  the  County  Court,  and  that  was  one  element  which  the  Court 
took  into  consideration  in  deciding  as  to  the  exercise  of  its  discre- 
tion. That  element  does  not  exist  here.  But  Blackburn,  J., 
said  in  the  last  case:  '^Another  element  is  the  opinion  which  the 
Judge  presiding  at  the  trial  has  formed  as  to  the  merits  of  the 
case.  The  Court  must  take  into  consideration  all  the  circum- 
stances of  each  case." 

In  the  present  case,  the  conduct  of  the  defendant  in  cutting  the 
trees  clearly  was  wilful  and  unjustifiable,  and  the  damages  given^ 
in  our  opinion,  entirely  too  small.  The  learned  Judge  who  tried 
the  cause  would  have  granted  a  certificate  for  costs  had  he  felt 
himself  authorized  to  do  so  under  the  Act.  We  think  it  is  plain 
the  Legislature  intended  that  plaintiffs  who  might  have  sued  in 
the  County  Court,  but  brought  their  actions  in  the  Supreme  Court, 
'  L  B.  4  Q.  B.  176.  "~^  »  L,  B.  4  "q^  B.  668 
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1875.  might  be  allowed  their  costs  if  they  shewed  reasonable  grounds 
5BTKR4  for  8  ling  in  the  higher  Court  We  think  the  plaintiff  has  shewn 
such  grounds ;  that  he  was  not  bound  in  such  a  case  as  this  to  run 
the  risk  of  being  nonsuited  in  the  County  Court  by  the  defendant 
setting  up  a  defence  which  might  involve  the  title  of  land ;  and 
that  he  might  reasonably  have  expected  that  the  jury  would  have 
allowed  him  such  damages  as  would  have  put  the  case  beyond  the 
jurisdiction  of  the  County  Court.  Under  tne  peculiar  circum- 
stances, we  think  this  is  a  fit  case  for  costs,  and  that  the  Judge 
would  have  been  justified  in  certifying* 


June, 


1876.  OKKWOOD  v.  llOHllISSEY. 


Liiullord  ami  Trnant — Replevin  -Claim  of  property—  WheHur  jiroce  d" 
ing  applicabli  to  cases  of  distress  for  rent. 

The  1  KeT,  Stat.  c.  126,  see.  12.  allowing  oUim  of  propoHj  to  be  pat  in  in  an  aetioD 
of  replerin,  is  not  applicable  to  oaaes  of  distr-ess  for  rent 

Replevin  brought  by  plaintiff  to  recover  goods  distrained  by 
defendant  for  rent.  Defendant  put  in  a  claim  of  special  property, 
which  on 

June  9.  Fraser,  Q.  C,  moved  to  set  aside,  and  Mr  as  proceeding 
to  argue  that  the  provision  in  the  Statute  allowing  for  a  claim  of 
property  to  be  put  in  does  not  apply  to  cases  of  distress  for  rent, 
when  he  was  stopped  by  the  Court,  who  called  on 

Lugriuy  contra.  The  Court  has  no  power  to  interfere  sum- 
marily and  set  aside  the  claim  of  property.  (Ritchie,  C.  J.  The 
Court,  having  power  to  set  aside  the  whole  proceedings,  can  set 
aside  any  part  of  them.)  The  Act  allows  any  party  to  claim 
either  a  general  or  special  property  in  the  goods  replevied,  and 
the  landlord  has  a  special  property.  (Ritchie,  C.  J.  Why 
doesn't  he  avow  ?  Who  ever  heard  of  such  a  case  before  ?)  This 
is  the  first  I  have  heard  of.  (Ritchie,  C.  J.  And  I  think  it  will 
be  the  last). 

Per  curiam.  We  think  this  a  proceeding  entirely  inapplicable 
to  a  case  of  distress  for  rent,  and  the  claim  will  be  set  aside. 

Judgment  accordingly. 
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BURPEE  V.  CARVILL  et  al.  W75. 

Contract — CharUr^party-^  Wh  re  ch'irterer puts  up  vfsselaJt  (jeneral  ship — 
BUI  of  lading —  Whethir  charterer  liable  for  noii-<leliveri/  off/oods     Com- 
mission to  'dke  evidence — Power  of  one  commissio  >er  to  return — 
Opening  hffore  trial —  Whether  necessary  to  shew  on  trial  that 
wilfhesses  absent  from   Province—^  Wh';ther  evidence  on 
one  side  can  b  'put  in  witfiout  th?  whoh' — Sronl'iry 
evidence — Declarations  of  agent, 

Where  a  Teasel  is  chartered  for  a  roya^,  the  ch^rteer  U  considered  the  oWO'sr /^-/r 
tiitiforr,  and  the  master,  whether  appointed  by  him  or  not,  is  considered  as  bitf 
agent  in  signing  bills  of  lading;  and  the  charterer  is  liable  fir  any  misconduct  of  the 
master  arising  oat  of  the  obligations  of  the  bills  of  lading. 

Where  a  commission  issues  to  two  commissioners  for  the  ezumination  of  witnesses,  and 
some  evidence  is  properly  taken  before  both«  one  commissioner  may  return  the  <  om« 
mission,  aod  is  not  bound  to  wait  an  indefinite  time  tn  permit  other  witiieeses  to  be 
eiamined. 

A  Judge  has  no  power,  without  consent  of  parties,  to  opeu  the  commission  before  the 
juiy  are  sworn. 

is  not  necessary  before  putting  in  de,j08itions  to  prore  that  the  witnesses  are  out  of 
the  ProTiuce;  haring  been  shewn  to  be  out  of  the  Prorince  when  their  cTidence  was 
taken,  it  will  be  presumed  they  continued  so,  unless  contrary  shewn. 

Plaintiff  is  i.ot  bound  to  read  defe  dant's  evidence  taken  under  commission,  but  only 
the  evidence  which  he  himself  gave  before  commissionera. 

The  contents  of  public  documents  which  it  is  desirable  not  to  remove  from  their  place  of 
depoflit,  as  for  instance,  th^se  having  reference  to  shipping,  navigation  or  trade,  may 
be  proved  by  examined  copies. 

In  an  action  brought  against  the  charterers  of  a  vessel  for  non  delivery  of  goodd  ship- 
ped under  a  bill  of  lading  signed  by  the  captain,  a  declaration  by  the  latter,  while 
m  charge  of  the  vessel,  £at  he  had  sold  the  goods,  was  held  properly  admitte4  in 
evidenoeL 

In  such  aetion,  if  defendant  claims  that  the  damages  should  be  reduced  by  a  claim  for 
general  average,  the  burthen  is  on  him  t^  establish  the  liabilty  and  shew  the  amount. 

Case,  tried  before  Fisher,  J.,  at  St.  John,  in  November  1873. 
The  facts  as  proved  on  the  trial  were  as  follows  : — The  defendants, 
on  the  3rd  of  June  1870,  chartered  the  ship  "  Wild  Hunter,"  from 
one  Gasper  Drillio,  for  a  voyage  from  Liverpool  to  St.  John,  there 
to  deliver  the  cargo  as  ordered  to  the  charterers'  agents,  and  to 
load  a  complete  cargo  of  deals  and  therewith  to  proceed  to  Queens* 
town  for  orders  to  discharge  at  any  safe  port  in  the  United  King- 
dom, &c.  The  defendants  were  to  have  the  benefit  of  the  outward 
Toyage.  After  getting  the  charter  they  put  up  the  ship  as  a  general 
ship  to  carry  f'-eight  to  St.  John,  advertizing  her  in  the  Liverpool 
Journal  of  Conimerce  from  the  4th  till  the  23rd  June  1870,  by  a 
notice  describing  the  vessel  as  "the  first-class  barqut  *  Wild  Hunter,' 
Capt.  Cole,  338  tons  register,  classed,  &c.,  coppered  and  copper 
fastened,  and  is  a  good  opportunity  for  shippers.**  Messrs.  Rogers 
8c  Sons  of  Wolverhampton,  made  arrangements  with  the  defcn* 
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dants  to  ship  to  the  plaintiff  at  St.  John  a  quantity  of  iron,  and 
bills  of  lading  were  signed  by  the  captain  in  the  usual  form.  The 
iron  was  sold  by  the  captain  at  Newfoundland,  and  the  plaintiff 
accordingly  brought  the  present  action  against  defendants  for  its 
non-delivery.  Mulvany,  one  of  the  plaintiff*s  witnesses,  who  had 
been  in  the  defendants'  employ  as  chartering  and  freight  clerk, 
from  January  1870  till  December  187S,  said  that  he  remembered 
the  vessel  called  the  "  Wild  Hunter ;"  that  there  were  negotia- 
tions between  the  defendants  and  Gasper  Drillio,  the  owner,  rela- 
ting to  a  charter  of  the  vessel,  which  ended  in  the  charter-party 
being  signed  ,  (he  identified  the  charter-par ryj,  that  the  ship  was 
put  up  as  a  general  cargo  ship  by  the  defendants.  The  witness 
also  proved  the  signature  of  Capt.  Cole  to  the  bill  of  lading ;  and 
said  that  the  usual  course  of  business  was  for  the  shippers  to  send 
in  their  bills  of  lading  with  the  mate's  receipt  to  the  defendants' 
office,  and  then  defendants  procured  the  captain's  signature,  and 
returned  the  bills  of  lading  so  signed  to  the  shippers ;  and.  he 
believed  that  was  done  in  the  present  instance.  Thomas,  who  was 
in  the  employ,  as  shipping  clerk,  of  Messrs.  Rogers  &  Sons  of 
Wolverhampton,  the  shippers  of  the  iron  in  question,  proved  that 
they  sent  the  iron  to  Liverpool  for  shipment  to  the  plaintiff.  He 
says  :  "  I  believe  I  engaged  the  (reight  for  this  shipment  with  the 
defendants,  to  be  sent  by  the  Wild  Hunter.  [  made  arrangements 
for  the  shipment  to  be  sent  down  to  the  vessel.  I  afterwards,  in 
the  course  of  business,  received  the  mate's  receipt  for  the  shipment, 
and  T  made  out  the  bills  of  lading,  and  took  receipts  and  bills  of 
lading  to  the  defendants.  I  afterwards  received  the  bills  of  lading 
for  the  mate's  receipt.  The  bill  of  lading  before  produced  is  one 
of  them.  I  made  the  arrangement  for  freight  with  Mes  rs.  Car- 
vill  about  the  SOth  June  1870.  I  made  the  arrangement  shortly 
afterwards  for  sending  the  iron  down  to  the  Queen's  dock,  on 
arrival.  *  *  *  My  arrangement  was  made  with  the  defen- 
dants, and  know  nothing  at  all  about  the  owner  of  the  vessel,  nor 
did  I  know  then."     Verdict  for  plaintiff. 

In  Hilary  term,  1874,  A.  L,  Palmer^  Q.  C,  for  the  defendants, 
moved  for  a  new  trial,  on  the  following  grounds  : — 1.  Error  in 
the  Judge  in  deciding  that  he  had  no  power  without  the  consent 
of  the  parties  to  open  a  commission  (which  had  been  issued  at  the 
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instance  of  both  parties,  for  the  examination  of  witnesses  in  Eng-  _    1^*« 

land)  before  the  jury  were  sworn.  2.  Improper  admission  of  evi-  Bi 
denoe,  (a),  of  a  statement  hj  Capt.  Cole,  to  the  plaintiff,  as  to  sale 
of  the  goods  in  Newfoundland,  (&),  of  the  evidence  taken  on  the 
commission,  which  it  was  contended  was  objectionable,  first 
because  it  was  not  returned  by  both  commissioners,  and  there 
was  nothing  to  show  the  power  of  one  to  return  it ;  secondly, 
because  the  christian  name  of  one  of  the  parties  executing  the 
commission  was  different  from  that  stated  in  it ;  thirdly,  there 
was  no  sufficient  evidence  of  the  absence  of  the  witnesses  from  the 
Province  at  the  time  of  the  trial,  (c).  Of  a  copy  of  the  charter* 
party,  and  of  the  manifest  annexed  to  the  commission,  (d).  Of 
a  declaration  of  Capt.  Cole,  while  confined  in  gaol  in  St.  John, 
made  to  plaintiff^s  clerk,  as  to  sale  of  the  iron  in  Newfoundland. 
fe).  Of  the  evidence  taken  on  the  part  of  the  plaintiff  under  the 
commission,  without  putting  all  the  evidence  in. 

Misdirection: — 1.  In  telling  jury  defendants  were  liable  by 
the  charter-party  for  the  captain's  selling  the  goods  in  Newfound- 
land. 2.  In  telling  the  jury  they  could  not  deduct  the  general 
average.  (Counsel  admitted  that  no  amount  of  general  average 
was  shewn,  but  contended  that,  as  it  was  proved  the  vessel  had 
been  obliged  to  put  into  Newfoundland,  and  plaintiff  was  liable  to 
general  average,  the  jury  should  have  been  told  to  deduct  what 
they  could  from  the  materials  before  them.)  8.  In  not  telling 
jury  that,  while  they  had  evidence  of  the  value  of  good  iron,  they 
had  no  evidence  of  the  value  of  this  iron,  which  would  necessarily 
be  largely  damaged. 

Verdict  against  law  and  evidence. 
Excessive  damages. 

The  following  cases  and  authorities  were  cited :  Abb.  Sh.  37" 
46  ;  Ewban  v.  Nulling  ;*  Marqunnd  v.  Banner,* 

Rule  nisi,  on  all  the  grounds  except  2  (e),  the  court  being 
clearly  of  opinion  that  plaintiff  was  not  bound  to  read  defendants' 
evidence  taken  under  the  commission,  but  only  the  evidence 
which  he  himself  (plaintiff)  gave  before  the  commissiou. 

Oct.  20.     S.  R.  Thomson,  Q.  C,  shewed  cause.    First  as  to  the 
commission :  it  is  unusual  for   a   Judge   to    open    a   commission 
»  7  C,  B.  808.  >  6  £  &  B.  822. 
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before  the  trial,  and  his  refusal  to  do  so  is  no  ground  for  setting 
aside  the  verdict.  (Ritchie,  C.  J.  He  had  no  right  to  require 
it  to  be  opened  before  the  jury  was  sworn,  i,  e.  before  the  trial : 
Vid.  Act  5  Wm.  4,  c.  84,  sec.  7.)  Then  the  plaintiff's  commis- 
sioner was  not  bound  to  wait  an  indefinite  time  for  the  defendants' 
witness,  who  was  not  expected  to  return  for  two  months.  Defen- 
dants' proper  course  was  to  apply  to  postpone  the  trial,  and  they 
could  not  object  to  the  evidence  under  the  commission  which  was 
properly  returned  by  one  commissioner.  There  can  be  nothing 
in  the  objection  that  the  names  of  the  commissioners  seem  to  be 
signed  differently,  as  there  was  no  doubt  about  the  identity  of  the 
parties.  It  is  also  objected  that  we  should  have  shewn  positively 
that  the  witnesses  examined  under  the  commission  were  outot  the 
Province  at  the  time  of  the  trial.  {Per.  Curiam.  They  having 
been  shewn  to  be  out  of  the  Province  when  their  evidence  was 
taken,  it  would  be  presumed  they  continued  so  unless  the  con- 
trary was  shewn.)  There  is  nothing  in  the  other  bjections  to 
the  reception  of  evidence — the  captain,  though  primarily  the  agent 
of  the  owners,  was  as  to  that  voyage  the  agent  of  the  chartertrs. 
Then  as  to  the  main  point :  the  defendants  are  liable  on  two 
grounds,  first,  as  charterers  of  the  vessel,  and  secondly,  because 
the  plaintiff  dealt  wiih  them  alone,  and  they  contracted  to  deliver 
his  goods.  Surely  they  are  the  persons  guilty  of  the  breach  of 
contract.  So  far  as  1  can  gather  from  all  the  cases  on  the  subject, 
where  a  vessel  is  chartered,  either  the  own^r  is  discharged 
altogether,  or  is  liable  along  with  the  charterer.  Schurtter  v. 
McKeUaVy^  Marquand  v.  Banner  ,'  Sheets  Abb.  Sh.  84,  Sanderman 
V.  Scnrr ,'  and  Blythe  v.  Smith*  were  cited. 

A.  L.  PalmpT,  Q.  C,  in  support  of  the  rule  'Ihe  evidence 
taken  under  the  commission  was  impr:perly  received.  The  com- 
mission cannot  be  looked  to  for  the  purpose  of  proving  the  identity 
of  the  commissioners — it  being  first  necessary,  by  the  proper 
preliminary  proof,  to  get  it  before  the  Gourt.  The  same  observa- 
tion applies  to  the  necessity  of  giving  evidence  that  the  witnesses 
are  out  of  the  Province.  Then,  one  commissioner  having  insisted 
on  keeping  the  commission  open  for  the  examination  of  a  witness. 


»  7  E.  &  B.  704. 
«  6  E.  &  B.  282. 


»  L   R.  2,  Q  B.  86, 
4  5  M  &  Gr  405. 
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the  other  had  no  power  to  return  it  The  moment  the  case  was  1^76. 
called,  the  Judge  had  power  to  order  the  commission  to  be  opened;  BvKPn 
and  this  should  have  been  done,  so  that  after  seeing  what  it  con- 
tained, we  could  have  applied  to  postpone  the  trial.  The 
defendants  are  not  liable,  because  the  mere  fact  of  their  chartering 
the  Tessel  did  not  make  the  captain  their  agent :  to  make  him  so 
there  must  be  an  actual  demise  of  the  ship.  Tbe  bill  of  lading  is 
the  contract — made  by  Cole,  as  master  of  the  ship,  behind  whom 
is  the  owner,  not  the  defendants.  The  way  to  test  it  is,  to  enquire 
who  was  entitled  to  the  immediate  control  and  possession  of  the  ship? 
Could  defendants  control  the  master  ?  Clearly  not.  This  charter- 
party  was  simply  a  contract  to  carry  defendants'  goods  in  Drillio's 
ship,  with  Drillio's  agents.  Where  there  is  a  clause  in  the  charter- 
party  that  the  captain  shall  sign  bills  of  lading  for  the  charterer, 
then,  quoad  signing  those  bills  of  lading,  he  becomes  the  agent  of  the 
charterer.  It  may  be  agreed  that  for  certain  purposes  the  captain 
shall  become  the  servant  of  the  charterer.  But  there  must  either 
be  an  express  demise  of  the  Ship  ;  or  by  the  terms  of  the  charter- 
party,  the  captain  is  made  the  servant  of  the  charterer. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Ritchie,  C.  J.  We  have  carefully  examined  the  commission 
in  this  case,  and  considered  the  objections  to  the  reception  of  the 
evidence  taken  under  it,  and  we  are  of  opinion  that  the  evidence 
was  rightly  received.  The  plaintiff's  witnesses  appear  to  have 
been  properly  examined  by  both  commissioners,  and  the  com- 
mission, so  far  as  they  were  concerned,  was  duly  executed,  and 
we  cannot  conceive  how  the  circumstance  of  the  plaintiff's  com- 
missioner not  assenting  to  an  indefinite  delay  till  the  arrival 
firom  sea  of  a  witness  the  defendants  alleged  they  wished  to 
examine,  and  whose  arrival  they  said  they  expected  in  about  two 
months,  could  possibly  render  inadmissible  the  plaintiff's  evidence 
r^olariy  and  properly  taken  in  accordance  with  the  terms  of  the 
commission. 

It  is  not  necessary  for  us  to  point  out  the  very  obvious  course 
open  to  the  defendants,  had  they  been  unable  to  obtain  the  testi- 
mony of  their  witness  at  the  trial,  and  been    in  a  position   to 
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^^^'       show  good  and  sufficient  grounds  for  a  po&tponement  by  reason  of 
BuBPo      the  unavoidable  absence  of  witnesses  whose  testimony  could  have 
^*  been  procured  in  a  reasonable  time. 

Objections  were  taken  to  the  reading  of  the  exhibits  annexed  to 
the  commission,  more  particularly  with  reference  to  a  copy  of  the 
charter*party,  and  of  the  manifest.  By  the  terms  of  the  com- 
mission it  was  declared  '^  that  in  case  any  books»  letters  or 
documents  shall  be  produced  and  proved  under  this  commission, 
it  shall  not  be  necessary  to  send  th6  originals  or  any  of  them  to 
this  country,  but  extracts  from  such  books,  and  copies  of  such 
letters  and  documents,  certified  by  the  commissioners  or  either 
of  them  to  be  true  extracts  or  copies,  may  be  read  in  evidence  to 
such  and  the  same  extent  as  the  originals  might  have  been,  having 
all  just  exceptions  to  the  admissibility  of  the  originals  in  evidence." 

If  this  clause  was  obligatory  on  the  parties,  all  the  copies  of 
documents  received  in  evidence  would  seem  to  have  been  properly 
received.  But  we  by  no  means  wish  it  to  be  understood  that  such  a 
clause  can  be  inserted  in  a  commission,  and  made  of  binding 
effect  unless  by  the  consent  of  both  parties.  As  no  exception 
appears  to  have  been  taken  to  the  commission,  or  steps  taken  to 
have  it  set  aside,  or  modified,  and  as  both  parties  acted  under  it 
in  the  examination  and  cross-examination  of  witnesses,  it  may 
fairly  be  presumed  that  this  clause  was  inserted  with  their  acqui- 
escence. But  apart  from  this,  we  think  the  objection  untenable 
for  the  following  reasons :  as  to  the  original  charter-party  not 
being  present  at  the  trial — this  was  clearly  the  fault  of  the 
defendants,  and  not  of  the  plaintiff.  Notice  was  given  to  the 
defendants  to  produce  this  document  before  the  commissioners  ; 
it  was  produced  by  them,  and  was  proved,  and  a  copy  taken  and 
annexed  to  the  commission  and  the  defendants  took  away  and 
retained  the  original,  if  they  desired  the  original  to  be  produced 
on  the  trial,  instead  of  the  copy  annexed  to  the  commission,  they 
should  not  have  retained  it,  but  should  have  left  it  with  the  com- 
missioners to  be  annexed  to  the  commission  ;  or,  having  received 
notice  to  produce  it  for  the  purposes  of  the  trial,  and  having  been 
called  on  by  the  plaintiff's  counsel  at  the  trial,  to  produce  it,  they 
ought  to  have  had  it  there.  If  they  did  not  choose  to  produce  it, 
we  do  not  think  it  is  open  to  them  now  to  complain  that  the  copy 
annexed  to  the  commission  was  improperly  received  in  evidence. 
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As  to  the  manifest — the  original  was  an  official  public  document  ^^'^^ 
belonging  to  the  Custom  House  in  Lirerpool.  It  was  proved  by 
an  examined  copy  from  the  records  of  the  Custom  House.  No 
objection  was  taken  to  this  on  the  examination  before  the  com- 
missioners, which  was  riva  voce,  and  we  know  of  no  means  by 
which  the  plaintiff  could  have  obtained  the  original  from  the 
Custom  House  to  annex  to  the  commission ;  and  in  the  absence 
of  any  objection  taken  to  it  at  the  time  when  such  an  objection 
might  possibly  have  been  overcome^  we  think  it  ought  not  now 
to  prevail.  But  apart  from  this ;  it  is  quite  consistent  with  the 
strictest  rules  of  evidence,  that  the  contents  of  public  documents, 
which  it  is  desirable  not  to  remove  from  their  place  of  deposit, 
may  be  proved  by  examined  copies.  This  rule  would  seem  to  be 
peculiarly  applicable  to  documents  having  reference  to  shipping, 
navigation,  or  trade,  and  in  which  parties  remotely  situated  from 
their  place  of  deposit,  both  at  home  and  abroad,  may  be  largely 
interested. 

The  principal  question  in  this  case  is  as  to  the  liability  of  the 
defendants  as  the  charterers  of  the  vessel. 

In  Holt  an  Shipping,  474,  the  law  is  thus  laid  down  :— ''  With 
respect  to  the  responsibility  of  the  ship-owner  to  the  sub-freighter 
there  is  great  difficulty  still  subsisting  in  the  law ;  a  difficulty 
which  the  cases  of  Parish  v.  Crau/ord,  Jamet  v.  Jones,  Mackenzie 
V.  Rotoe,  Frazer  v.  Marsh,  and  Vallefo  v.  Wheeler,  have  not  entirely 
removed.  It  may  be  assumed  as  a  general  proposition,  that  where 
the  ship  is  let  out  and  demised,  as  it  were,  for  a  certain  number 
of  years,  months,  or  voyages,  to  a  freighter,  who  puts  her  up  as  a 
general  ship^  and  contracts  and  gives  bills  of  lading  in  his  own 
name  to  different  merchants,  that  such  merchants  have  no  right  of 
action  against  the  ship-owner  for  any  misfeasance  committed  by 
the  person  to  whom  the  ship  has  been  chartered.  With  respect 
to  all  such  sub-freighters,  the  ship-owner  is  a  perfect  stranger  ; 
their  contract  is  exclusively  made  with  the  lessee  of  the  vessel  who 
stands  pro  hoc  vice  in  the  relation  of  an  owner  to  them.  But  in 
a  case  where  the  vessel  is  not  demised  and  let  out,  but  taken  to 
freight  for  a  particular  voyage,  and  afterwards  put  up  as  a  general 
ship  to  receive  the  goods  of  different  persons  on  board,  (such  per- 
sons  conti  acting  with  the  first  freighter,  and  having  no    privity 
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_  with  the  owner),  in  this  case  a  difficulty  arises^  whether  the  owner 
is  altogether  exempt  from  all  responsibility,  or  continues  liable  to 
the  •  sub-freighter  within  a  certain  extent.  The  better  opinion 
seems  to  be,  that  such  sub-freighters  can  maintain  no  action  against 
the  owner  for  any  misconduct  on  the  part  of  the  freighter,  arising 
out  of  the  obligations  of  the  bill  of  lading  ;  because  their  contract 
has  been  expressly  made  with  the  hirer  of  the  vessel,  and  not 
with  the  owner.  2.  Because  the  owner  of  the  ship  and  the  hirer 
on  freight  do  not  stand  in  the  relation  oi  principal  and  agent  to 
the  sub-freighters  respectively.  3.  Because  the  hirer  of  the  ship^ 
as  respects  the  conveyance  of  the  goods  of  such  sub-freighters,  is 
an  owner  pro  ilia  viccy  as  regards  them.  But  in  all  such  cases,  as 
the  ship  is  navigated  by  the  master  and  crew  of  the  owner,  the 
owner  would  of  course  be  responsible  for  any  actual  tort  or  mis- 
feasance committed  by  them  ;  for  example,  for  any  misconduct  in 
the  navigating  of  the  vessel,  or  for  any  breach  of  the  navigation 
or  revenue  laws  by  which  the  property  of  the  sub-freighters  might 
be  aflfected  or  injured.  But,  for  a  mis-delivery  of  the  goods;  for 
an  injury  done  to  the  goods  by  bad  stowajje,  or  other  acts  of  negli- 
gence or  omission  ;  all  these  being  duties  resulting  from  the  bill  of 
lading,  and  being  the  special  and  exclusive  contract  between  the 
hirer  of  the  ship  and  the  sub-freighter  (with  which  the  owner  has 
no  privity,  and  from  which  he  derives  no  profit),  for  all  such  acts 
the  hirer  of  the  ship  would  alone  be  responsible,  and  not  the 
owner." 

In  S/mdeman  v.  Scurry^  where  the  owne»r  of  a  chartered  vessel 
was  held  liable  for  the  loss  of  goods  by  improper  stowage ;  it  was 
expressly  on  the  ground  that  the  plaintiff  had  shipped  the  goods 
by  improper  stowage  ;  it  was  expressly  on  the  ground  that  the 
plaintiff  had  shipped  the  goods  in  ignorance  of  the  charter ;  and 
it  was  conceded  by  Cockburn,  C.  J.,  that  the  chaiterer  would 
have  been  bound  by  the  bill  of  lading. 

In  Colvin  v.  Ntwberryyt  Lord  Tenterden,  in  delivering  judg- 
ment in  the  House  of  Lords,  says  that  it  is  a  clear  proposition  of 
law  "  that  if  the  person  in  whom  the  absolute  property  of  a  ship  is 
vested,  charters  that  ship  to  another  for  a  particular  voyage,  al- 
though the  absolute  owner  provides  the  master,  crew,  provisions, 
,  ^  ^  2,  Q.  B.  86,  •!  CI.  &F.  297, 
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and  everything  else,  and  is  to  receive  from  the  charterer  of  a  ship  ^^^^ 
a  certain  sum  of  money  for  the  use  and  hire  of  the  ship,  an  action  Bcmm 
can  be  brought  only  against  the  person  to  whom  this  absolute 
owner  has  chartered  the  ship,  and  who  is  considered  the  owner 
pro  tempore  during  the  voyage  for  which  the  ship  is  chartered.  It 
cannot  be  maintained  against  the  person  who  has  let  out  the  ship 
on  charter,  namely,  the  absolute  owner.'* 

In  Schuster  v.  McKellar^  which  was  an  action  against  the  ship- 
owner for  conversion  of  goods  by  the  captain,  it  appeared  that  the 
captain  and  crew  were  appointed  by  the  defendant,  but  the  ship 
was  chartered  for  a  lump  sum  to  third  parties,  who  put  up  the  ship 
as  a  general  ship.  The  refusal  of  the  captain  to  deliver  the  good;* 
was  by  order  of  the  defendant.  In  delivering  the  judgment  of  the 
court,  Lord  Campbell  says :  "  The  master  and  crew  were  em- 
ployed and  paid  by  the  owner:  and  this  certainly  cannot  Ix*  con- 
sidered locaUo  navis,  a  demise  of  the  ship  itself  with  its  furniture 
and  apparel — ^it  -dmoiints  to  locatio  na  vis  cf  opera  rum  magisl/i  el 
naulicorum — a  demise  of  the  ship  in  a  state  fit  for  mercantile  ad- 
venture, which  is  to  be  distinguished  from  the  Itfcalio  opcris  ve/ien- 
durum  mercium — a  contract  for  the  carriage  of  the  merchant's  goods 
in  the  owner's  ship  and  by  his  servants,  where  the  owner  has  all 
the  responsibility  of  a  carrier  of  the  goods.  Notwithstanding  some 
early  conflicting  decisions,  it  seems  now  settled  by  a  numerous 
class  of  cases,  from  Newberry  v.  Calvin^  to  Marquand  v.  Banner,*  that 
where  there  is  the  hiring  of  the  ship  according  to  the  second  form 
above  specified,  with  the  intention  that  the  charterer  shall  employ 
the  ship  as  a  general  ship  for  his  own  profit,  when  the  master  signs 
bills  of  lading  he  does  so  as  the  agent  of  the  charterer."  (The 
learned  Chief  Justice  here  referred  to  the  facts  in  the  present  case, 
and  continued : — )  In  most  of  the  cases  on  the  subject  the  question 
has  been  whether  the  general  owner  of  the  ship  was  liable  when 
she  had  been  chartered  for  a  voyage.  The  liability  of  the  char* 
terer  for  any  misconduct  of  the  master  arising  out  of  the  obliga- 
tions of  the  bill  of  lading  has  scarcely  been  questioned.  He  is 
considered  the  owner  pro  tempore,  and  the  master,  whether  ap- 
pointed by  him  or  not,  is  considered  as  his  agent  in  signing  the  bills 
of  lading.  In  this  case,  the  defendant's  liability  is  put  beyond  all 
» 7  £.  &  B  704.  «  7  Bing.  190.  '  6  B.  &  B.  282. 
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^^^^'        doubt,  because,  according  to  the  evidence  of  Thomas,  he  made  the 
BvnriE      arrangement  with  them  for  the  freight  of  the  iton.     It  is  impos^ 
sible,  after  that,  for  them  to  say  that  they  are  not  liable  for  the  non- 
delivery of  the  goods — ^the  law  and  the  facts  are  too  clearly  against 
the  defendant. 

It  was  objected,  however,  that  evidence  was  improperly  received 
at  the  trial,  of  a  conversation  between  the  plaintiff  and  Cole,  the 
master  of  the  vessel,  in  the  office  of  the  consignee  in  St  John  ; 
and  aUo  of  a  conversation  between  the  plaintiff's  clerk  and  Cole 
wb*»n  the  latter  was  in  gaol  in  St.  John.  As  to  the  conversation 
between  the  plaintiff  and  Cole, — this  was  clearly  unobjectionable. 
Cole  h'ld  signe(^  the  bills  of  lading  and  was  in  charge  of  the 
vessel,  and  he  was  assuredly  the  proper  person  for  the  plain- 
tiff to  apply  to  on  the  arrival  of  the  vessel  for  the  delivery 
of  the  goods  shipped  under  the  bill  of  lading;  and  therefore 
we  cannot  conceive  how  the  plaintiff  *s  demand  on  Cole  for 
the  iron,  and  his  answer,  that  he  had  sold  it  in  Newfoundlanc^, 
could  be  rejected.  As  to  the  conversation  between  the 
plaintiff's  clerk  and  Cole,  the  clerk  merely  proved  a  demand  of  the 
iron,  and  the  service  of  an  account  or  invoice  of  the  particulars  and 
value.  To  this,  Cole  answered  as  he  had  done  to  the  plaintiff,  that 
he  had  sold  the  goods  in  Newfoundland.  If  there  could  be  any 
objection  to  the  reception  of  this  declaration  of  Cole^  by  reason  of 
his  being  in  prison  at  the  time,  and  therefore  not  in  charge  of  the 
vessel,  the  evidence  was  wholly  immaterial,  because  the  same  thing 
was  already  legally  proved  by  the  plaintiff;  and  the  fact  that  CV>le 
had  sold  the  iron  was  really  not  a  matter  in  controversy,  for  it  was 
admitted  on  both  sides  that  he  had  done  80«  We  therefore  see 
nothing  in  these  objections  to  the  evidence. 

As  to  the  damages,  it  was  claimed  that  they  should  be  reduced 
by  an  amount  which  it  was  alleged  the  plaintiff  would  be  liable 
•for  on  general  average  account.  No  general  average  was  produced 
at  the  trial,  nor  were  the  necessary  materials  furnished  to  enable 
an  accurate  general  average  statement  to  be  made  up.  The  bur- 
then was  clearly  on  the  defendants  to  deliver  the  pluntiff  his 
goods  or  pay  him  their  value,  and,  if  that  value  was  liable  to  be 
reduced  by  a  claim  for  general  average,  the  burthen  was  on  them 
to  establish  the  liability  and  show  the  amount.     The  jury  were. 
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mdeed,  asked  to^form,  if  thej  could,  an  estimate  of  the  general 
aTerage,  and  to  state  the  amount ;  but  ihey  appear  to  have  been 
imable  to  make  any  such  estimate — at  which  we  are  by  no  means 
•urprised. 

On  all  the  grounds,  therefore,  we  think  the  rule  for  a  new  trial 
should  be  discharged. 

Bule  discharged. 
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HANINGTON  v.  GIBOUARD. 

RtpUnn — Claim  of  Property —  Whether  second  writ  can  he  issued  after 

finding  of  Sheriff'' s  jury  in  favor  of  claimant —  Where  property 

in  custody  of  law — Pleading — Costs, 

WImis.  m  a  dceisxmtion  in  replerin,  plaintiff  alleged  tliat  defendant  took  and  oi^jutly 

drtaiiiwd  plaintiff's  property,  it  is  no  answer  for  defendant  to  plead  Uut  the  floods 

we  in  possemon  of  C,  and  that  defendant  took  them  under  an  ezeeation  againsthim; 

or  under  an  attaofament  iiBacd  onder  the  IneolTent  Act—  soeh  a  plea  neither  traTer- 

sfaig  nor  oonfesring  and  avoiding  the  plaintiff's  allegation. 
Wben  defendant  in  replerln  wishes  to  raise  the  question  that  the  property  reploTied  was 

IB  eostodj  of  the  law.  and  therefore  not  repleviable,  he  shoold  apply  to  set  aside  the 

writ,  insMad  of  ple»iing  it  as  a  defence. 
SemUe^  tBal  the  findinat  of  a  jury  onder  a  writ  de  prop.  prob.  in  feTor  of  the  claimant, 

is  Bol  condasiTe,  and  plaintiff  may  issue  second  writ. 
U  is  doobtfU  if  a  pi^tiff  can  reply  to  defendant's  pleas,  and  afterwards  demur  to  both 

tlM  pleas  and  r^oinders. 
Where  pisiotiff  inserted  six  counts  In  a  deolaration  in  repleyin  fer  the  same  property, 

BO  costs  were  allowed  exo^t  for  one  count 


1876. 
June, 


This  was  an  action  of  repleyin  ior  taking  six  hundred  spruce 
•aw-logs  and  six  hundred  pine  saw-logs,  the  goods  and  chattels  of 
the  plaintiff,  on  the  Sd  September,  1874. 

Tbe  subsequent  pleadings  were  as  follows :  First  plea — Prop- 
erty in  defendant ;  second  plea — That  the  plaintiff  had  replevied 
tbe  goods  from  one  Francis  Cormier,  by  a  writ  issued  out  of  the 
Supreme  Court,  directed  to  the  defendant  as  Sheriff  of  the  County 
of  Kent ;  that  Cormier  put  in  a  claim  of  property  to  the  goods  ; 
that  the  plaintiff  thereupon  issued  a  writ  de  praprielate  probanda,  ' 
directed  to  the  defendant,  under  which  he,  as  such  sheriff,  sum- 
moned a  jury  to  try  such  claim ;  that  the  said  jury  by  their  inqui- 
sition found  the  claim  of  Cormier  to  be  good,  and  the  defendant 
thereupon  delivered  the  goods  to  him ;  that  at  and  before  the  time 
at  such  delivery  the  defendant  as  such  sheriff  had  a  writ  of  fieri 
/afdat  against  the  goods  and  chattels  of  Cormier  at  the  suit  of  one 


Digitized  by 


Google 


ir>2 


OASES  IN  THE  SUPREME  COURT, 


1875. 


GlBOUARD. 


Kdward  J.  Smith,  to  be  executed,  and  that  by  virtue  of  such  execii- 
tlANiNQTON  tion,  thc  defendant  as  such  sheriff — after  the  delivery  of  the  goods 
to  Cormier — levied  upon  the  said  goods,  and  had  and  detained 
them  in  his  possession  as  such  sheriff  under  the  execution  for  th^ 
payment  and  satisfaction  thereof,  and  so  held  and  detained  them 
at  the  commencement  of  this  suit. 

Replication  to  the  second  plea. — That  the  goods  and  chattels  in 
the  declaration  m'^'ntioned  at  the  time  when  the  same  were  so 
seiztd  by  the  defendant  under  the  writ  in  the  plea  mentioned,  or 
at  ai.y  time  since,  were  not  the  property  of  Cormier,  but  the  prop- 
erty of  the  plaintiff. 

Rejoinder. — That  the  jury  in  the  second  plea  mentioned,  by  their 
inquisition,  found  the  goods  and  chattels  to  be  the  property  of 
Cormier  and  not  of  the  plaintiff;  and  the  plaintiff  had  no  right  to 
thc  possession  thereof  at  the  commencement  of  this  suit. 

Third  plea. — After  stating  the  writ  of  r:;plevin,  the  writ  de  pro- 
p'lcfnfe  probanda  J  the  finding  of  the  sheriff's  jury,  and  delivery 
of  the  goods  to  Cormier,  as  in  the  second  plea ;  that  the  defend- 
ant, as  such  sheriff,  afterwards,  and  before  the  commencement  of 
this  suit,  had  a  writ  of  attachment  issued  against  Cormier  under 
the  Insolvent  Act  of  1869  to  be  executed,  under  which  he  (de- 
fendant) seized  and  attached  all  the  estate  and  effects  of  Cormier 
within  the  County  of  Kent,  including  the  goods  and  chattels  in 
the  declaration  mentioned,  and  had  and  detained  them  in  his  pos- 
session, as  such  sheriff,  at  and  until  the  commencement  of  this 
suit,  when  they  were  unlawfully  taken  out  of  his  possession. 

Replication. — ^That  the  defendant  did  not  receive  the  writ  of  at- 
tachment in  the  third  plea  mentioned  before  the  taking  of  the  goods 
and  chattels  in  the  declaration  mentioned  ;  nor  were  the  said  goods 
any  pare  of  the  estate  and  effects  of  the  said  insolvent,  but  were 
the  property  of  the  plaintiff;  nor  did  the  defendant  attach  the 
goods  under  the  said  writ  of  attachment  before  the  same  were 
seized  and  replevied  by  virtue  of  the  writ  issued  in  this  cause. 

Rejoinder. — That  the  jury  by  their  inquisition  found  the  goods, 
etc.,  to  be  the  property  of  the  claimant,  and  not  of  the  plaintiff^  as 
alleged ;  that  the  said  claimant  afterwards,  and  before  the  com- 
mencement of  this  suit,  became  an  insolvent^  and  the  goods  and 
chattels  were  not  taken  in  this  suit  before  the  writ  of  attachment 
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mendoned  in  the  said  plea  was  issued  and  delivered  to  the  defend- 
ant, as  such  sheriff,  to  be  executed. 

Fourth  plea. — That  the  goods  were  possessed  and  detained  by 
the  defendant,  as  sheriff  of  the  Codnty  of  Kent,  by  a  levy  and 
seizure  thereof  made  by  him  as  such  sheriff,  under  a  writ  oi  JUri 
fficias  issued  against  Francis  Cormier,  which  writ  was  directed  and 
delivered  to  the  defendant,  as  such  sheriff,  to  be  executed;  of 
which  the  plaintiff  had  notice. 

Replication. — That  the  goods  and  chattels  in  the  declaration 
mentioned  were  not  the  property  of  Cormier  at  the  time  the  same 
were  taken  under  the  Jieri/acvis  in  the  fourth  plea  mentioned ;  but 
were  the  property  of  the  plaintiff. 

Rejoinder — ^That  the  plaintiff  in  another  iuit  replevied  the  goods, 
etc.,  out  of  the  possession  of  Francis  Cormier  by  a  writ  directed 
and  delivered  to  the  defendant,  as  sheriff  of  Kent ;  that  Cormier 
within  forty-eight  hours  thereafter  notified  the  defendant  that  he 
claimed  the  property  in  the  goods  (setting  out  the  issuing  of  the 
writ  de  proprietate,  and  the  finding  of  the  jury  as  in  the  second 
plea) ;  that  the  deiendant,  as  such  sheriff,  delivered  the  goods  to 
Cormier,  and  that  at  the  commencement  of  this  suit  the  plaintiff 
had  no  immediate  right  to  the  possession  thereof. 

Fifth  Plea. — ^That  the  goods,  etc.,  were  seized  and  detained  by 
the  defendant,  as  sheriff  of  Kent,  under  a  writ  of  attachment  issued 
against  Cormier,  an  insolvent,  under  the  Insolvent  Act  of  1869, 
directed  and  delivered  to  the  defendant,  as  such  sheriff,  to  be  exe* 
cuted  according  to  the  said  act,  of  which  the  plaintiff  had  notice. 

Replication. — (Substantially  the  same  as  the  replication  to  the 
third  plea  ) 

Bejoinder. — (The  same  as  the  rejoinder  to  the  fourth  plea,  to 
the  statement  of  the  finding,  by  the  sheriff's  jury,  of  the  property  in 
Cormier ;)  that  the  defendant  thereupon  delivered  the  goods  to 
Cormier,  who  afterwards,  and  before  the  commencement  of  this 
soir,  became  an  insolvent,  and  that  the  goods  were  not  taken 
in  this  suit  before  the  said  writ  of  attachment  was  issued  and  de- 
livered  to  the  defendant,  as  sheriff,  to  be  executed  as  alleged. 

Eighth  Plea. — That  the  goods,  etc.,  were  delivered  to  Cormier 
by  the  defendant,  as  sheriff  of  Kent,  upon  the  finding  of  a  jury  by 

20 
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^^"^'  their  inquisition,  under  a  writ  de  prop.'  prob,,  issued  at  the  suit  of 
HAMnvoToir  the  plaintiff",  and  that  a  writ  of  attachment,  under  the  Insolvent 
Act  of  1869,  having  been  issued  against  the  et^tate  of  Cormier,  an 
insolvent,  directed  to  the  defendant,  as  such  sheifT,  by  the  Judge 
of  the  County  Court  of  Kent,  he  seized  and  attached  the  said  goods  - 
by  virtue  thereof,  and  delivered  them  to  one  T,  W.  Bliss,  the 
guardian  of  the  said  insolvent's  estate,  and  the  plaintiff*  took  the 
said  goods  by  the  writ  of  replevin  issued  in  this  suit,  contrary  to 
the  provisions  of  the  said  act. 

Replication. — That  the  defendant  did  not,  before  the  taking  and 
detaining  of  the  goods,  etc.,  in  the  declaration  mentioned,  or  be- 
fore the  commencement  of  this  suit,  seize  or  attach  the  same  under 
the  writ  of  attachment  in  the  eighth  plea  mentioned,  or  delive;c  the 
same  to  the  said  T.  W.  Bliss. 

Rejoinder. — That  the  writ  of  attachment,  in  the  eighth  plea 
mentioned;  was  issued  before  the  commencement  of  this  suit,  and 
afterwards,  and  before  the  taking  of  the  goods  etc.,  in  this  suit, 
was  delivered  to  the  defendant,  as  sheriff",  to  be  executed  accord- 
ing to  the  Insolvent  Act  of  1869  ;  aiid  the  defendant  immediately 
thereupon  executed  the  same,  and  reported  such  execution  accord- 
ing to  the  said  act. 

Ninth  Plea. — (Substantially  the  satne  as  the  second  plea,  down 
to  the  claim  of  property  put  in  by  Cormier  ;)  that  the  defendant, 
as  $uch  sheriff*,  returned  the  said  claim,  with  the  writ  of  re|. levin, 
to  the  plaintiff*,  according  to  the  provisions  of  the  act  of  Assembly, 
whereby  the  plaintiff^,  being  the  plaintiff  iki  that  suit,  should  not 
further  prosecute  his  suit  in  this  behalf. 

Replication. — ^That  the  defendant,  after  the  said  goods,  etc., 
were  taken  by  virtue  of  the  writ  of  replevin  in  the  ninth  plea  men- 
lioned,  delivered  the  said  goods  to  Cormier,  aud  afterwards  un* 
lawfully  tooR  and  detained  them,  and  not  under  and  by  viriue  of. 
the  writ  of  replevin  in  that  plea  mentioned,  although  the  same 
were  the  property  of  the  plaintiff,  which  is  the  same  taking  and  de- 
tention in  the  declaration  mentioned. '  • 

Rejoinder. — That  the  plaintiff,  wKo  was  the  plaintiff  in  the 
action  of  replevin  in  the  ninth  plea  mentioned,  on  the  return  of 
the  claim  of  property  to  the  writ  of  replevin,  issued  a  wxitdeprap. 
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prob.y  and  a  jury  was  summoned  and  tried  such  claim,  and  found 
the  property  in  the  goods  to  be  in  the  claimant  and  not  in  the 
plainti£F,  as  alleged ;  and  the  defendant  did  not  afterwards  unlaw- 
fully take  and  detain  the  same. 

The  pkintiff  demurred  to  these  several  rejoinders,  and  also  to 
the  pleas :  and  the  defendant  took  objections  to  the  replications 

April  I^.  A.  L.  Palmer,  Q.  C,  and  D.  L,  lid Arn^tox,  in  sup- 
port of  the  demurrers. 

The  finding  of  the  sheriff's  jury  is  not  conclusive  ;  being  a 
mere  inquest  of  office,  its  only  effect  is  to  determine  who  is  to 
have  possession  of  the  property  for  the  time  ;  and  unless  the  prop- 
erty is  alleged  to  be  in  defendant,  or  some  one  other  than  plain- 
tiff, the  finding  of  the  jury  amounts  to  nothing.  Counsel  also 
raised  other  objections  to  defendant's  pleadings,  which  are  suffi- 
ciently noticed  in  the  judgment. 

W.  J.  Gilberl,  contra,  contended  that  the  finding  of  the  jury 
U'dve  Cormier  the  right  of  possession,  which  was  sufficient  to  de- 
prive plaintiff  ol  the  right  to  replevy  :  1  Chit.  PL,  188  ;  BuL  & 
Letfke,  777.  Plaintifi  's  contention  is,  that  the  finding  does  not 
estop  him ;  but  could  he  continue  issuing  writs  day  after  day  ? 
Then  the  statement  of  the  issui.  of  the  writ  of  attachment  under 
the  Insolvent  Act  of  1869,  and  its  delivery  to  th^  sheriff,  is  an 
answer  to  the  action.  See  sees.  29  and  50.  This  property  was 
in  the  custody  of  the  law,  an4  could  not  be  replevied  :  *  Pitchpt  v. 
SU'cens.^  He^also  conteuded  that  the  defendant's  pleadings  were 
good;  that  t.ie  rejoinders  were  no  departure  from  the  pleas ;  and 
that  any  defects  in  the  pleas  were  cured  by  the  plaintiff's  plead- 
ing over. 

Palmer,  Q.  C.l  in  reply.,  / 

The  followiiig  cases  and  authorities  ^ere  also  referred  to :  2 
R'ma.  Sound.;  (ed.  of  187 1)  52 ;  Fish.  Dig.,  6491 ;  1  fFm*. 
tSaund,  491,640  ;    Vin.  Abr.,  581,  (Sepevin)  ;  Henshan  v^  Rcbertf^^* 

Cur.  Adv.  VuU. 

The  judgment  of  the  court  was  now  delivered  by 

Allen,  J.,  who,  after  referring  to  the  pleadings,  continued  : — 


1875. 
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We  are  not  sure  that  the  plaintiff  has  a  right  to  demur  both  to  the 
pleas  and  rejoinders.  If  the  pleas  were  bad,  we  think  he  should 
have  demurred  to  them,  instead  of  replying,  and  thus  have  saved 
the  expense  of  a  number  of  unnecessary  pleadings ;  or  if  he  wished 
to  traverse  the  matters  alleged  in  the  pleas,  he  might,  since  the 
Common  Law  Procedure  Act,  have  both  pleaded  and  demurred,  if 
necessary.  No  objection,  however,  was  taken  to  the  course  adopted 
by  the  plaintiff  here,  and  so  far  as  regards  the  decision  of  the 
case,  it  is  a  matter  of  no  importance,  for  both  the  pleas  and  re- 
joinders are  bad ;  but  it  very  considerably  increases  the  costs. 

The  principal  questions  which  are  sought  to  be  raised  by  these 
pleadings  are,  1st.,  as  to  the  effect  of  a  finding  by  a  jury  of  inquiry 
on  a  writ  de  prop,  jjrob.,  that  the  property  in  the  goods  taken  is  in 
the  defendant;  and  2d.,  whether  after  such  a  finding  the  sheriff 
can  issae  a  second  writ  of  replevin,  and  take  the  goods.  Under 
the  state  of  the  pleadings  in  this  case,  it  is  not  necesf^ary  to  deter- 
mine either  of  these  questions.  The  pleas  neither  traverse  nor 
confess  and  avoid  the  allegation  in  the  declaration,  that  the  de- 
fendant took,  and  unjustly  detained,  the  plaintiff's  property.  It  is 
no  answer  to  such  a  declaration,  to  plead  that  the  goods  were  in 
the  possession  of  Cormier,  and  that  the  defendant  took  them  under 
an  execution  against  him,  or  under  an  attachment  issued  under  the 
Insolvent  Act.  • 

We  think  the  rejoinders  are  bad,  either  on  the  ground  of  de- 
parture, or  as  setting  up  matters  which  are  no  defence  to  the  action. 
We  cannot  understand  why,  when  the  plaintiff,  by  his  replication^ 
tendered  issuei  on  which  the  question  in  dispute  could  have  been 
tried,  the  defendant  did  not  join  issue  (as  he  should  have  done,) 
instead  of  rejoining  specially,  setting  out  in  part  the  same  facts 
which  he  had  before  stated  in  his  pleas,  with  some  variations  and 
additions,  but  which  generally  do  not  traverse  the  allegations  in 
the  replications,  and  are  open  to  the  objection  of  argumentative- 
ness. 

[^  the  defendant  wished  to  raise  the  question  that  the  goods 
were  in  the  custody  of  the  law,  and  therefore  not  repleviable,  he 
might  have  applied  to  the  court  to  set  aside  the  writ  of  replevin, 
but  he  cannot  raise  the  question  by  pleading.     If  his  pleas  are 
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had  he  mast  fail :  Qraham  ▼.  fVetmore.^  We  think  it  necesiary  ^^^' 
to  say  that  we  entirely  deprecate  the  iasertion  of  six  coants  in  a  HAanoioa 
declaratioQ  in  replerin  for  the  same  property.  This  has  no  doubt 
produced  a  number  of  pleas  which  otherwise  would  not  have  been 
pleaded.  There  will  therefore  be  no  costs  allowed  except  for  one 
count ;  and  no  costs  in  making  up  the  demurrer  books  for  any 
pleadings  subsequent  to  the  pleas. 

Judgment  for  thr  Plaintiff. 


9, 


JOHN  MARTIN  v.  THE  MUTUAL  FIRE  INSURANCE  COMPANY        1875. 
OF  CLINTON,  ONTARIO.  ~'june. 

Policy  of  insurance — Conditions —  Waiver  ^Pleading —  Where  several  issues 

Defendsnts,  to  an  ftotlon  on  a  yoVtcj  of  insonuioe,  pleaded  (inter  alia)  the  brMeh  of 
eertain  oonditions  of  the  policy,  **  whereby  the  policy  was  midered  Toid.**  Plaintiff 
joined  lasae.  Held,  That  on  this  iasne  it  was  soffident  tor  dcfcndants  to  prore  the 
alleged  breach  of  ooniditions,  and  that  plaintiff  ooatd  not  show  a  wairer;  nor  was  it  open 
to  him  to  show  that  at  the  time  of  making  his  written  applioatbn  for  itisnranoe,  the 
agent  of  the  company  wrongfully  inserted  in  the  application  a  statement  different  firom 
that  made  to  him  by  the  applicant 

Where  defendant  pleaded  fear  pleas,  two  of  which  were  an  answer  in  law,  to  plaintiff  *b 
action,  and  he  was  non-snited.  Held,  on  motion  to  set  ande  the  noMoit,  that  he 
was  not  entitled  to  hare  finding  of  the  Jury  on  the  other  isaes—tl^y  being  imma 
terial. 

Plaintiff  sued  on  a  policy  of  fire  insurance  issued  by  defendants, 
wbo  pleaded  to  the  action,  Ist.,  That  plaintiff  in  bis  application 
fox  insurance,  which  was  made  part  of  the  contract,  fraudulently 
oyervalued  the  premises.  2d.,  That  he  mis-stated  the  amount  of 
incumbrance  on  the  property.  3d.,  That  the  premises  were  vacant 
at  the  time  of  the  fire,  without  the  defendants'  consent,  whereby 
the  policy  was  rendered  yoid.  4th.,  That  the  insured  buildings 
were  burnt  with  the  knowledge  and  connivance  of  the  plaintiff. 
Pkdntiff  joined  issue  on  these  pleas.  At  the  trial  before  Aixbn,  J., 
at  the  Kent  circuit,  in  March  last,  the  evidence  on  the  first  plea 
was  contradictory ;  and  on  the  fourth  plea,  there  was  no  evidence 
directly  connecting  plaintiff  with  the  burning.  The  second  and 
third  pleas  were  proved,  the  premises  having  been  shewn  to  have 
been  vacant  about  six  weeks  preceding  the  fire,  and  the  incum'* 
brance  being  $500,  instead  of  $400  as  btated  in  the  application. 
In  answer  to  this  defence,  the  plaintiff  sought  to  show,  Itt.,  That 

>  4  Allen.  477. 
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■? '  • 
1^7^*        at  the  time  of  signing  the  written   application,  he  stated  verbally 
Mabtin       to  the  agent  the  correct  amount  of  the  mortgage,  and  that  the  lat-  .* 

^•-  ter  had  written  it  down  falsely,. and  that  he  (plaintiff)  had  signed 

Mutual  FiBE  .  i     •      -l      .  i»ii'    "j»/w»  i   /^i      mi  •      ' 

Insuraho*    ^^>  notknowihg  of  the  differejtice  ;  •  zd.,  That  previous  to  vacating 

Go  M  PANT,  the  premises  he  had  written  the  agent  of  the  company  iasking  their 
ofClihton.  consenf,  and  hkd  received  no  reply;  and  Sri.,  That  after  the  fire  . 
*  the  general  nanager  of  the  company  called  for  and  received  the 
proofs  of  loss.  His  Honor  hel^d  tha^tbe  evidence,  even  if  available 
at  all,  waa^not  admissiole  under  t^e  present  state  of  the  pleadings. 
Application  was  tlien  made  to  amend,  but  as  this '  was  Refused,  ex:- 
cept  on  terms  of  postponing  the  trial  and  payment  of  the  costs  of 
the  day,  ahd  the  plaintiff  declined  th^se  terms^'he  Was  ^theireupoii 
non-suited  J 

In  the  fdllowing  Easter  term,  W.  J:  Gilbert  obtained  a  rule  ni^t' 
to  set  aside  tHe  nonsuit,  against  which,  on 

June  \ly  W,  l^ugsley  shewed  cause,  and,  after  stating  the  plead- 
ings and  facts,  as  proved  on  the.  trifil,  was.  stopped  by  the  courtV 
who  called  on      •'    ^  '  • 

W.  J.  Gilbert  in  support  of  the  n;le.    ' 

This  company  being  organized  .under  the  Insurance  Acts  of  Oq- 
tario,  which  are  referred  to  in  the  p)eas,.  and.  which  leave  it  dis- 
cretionary with  the  directors  to  waive, the  breach  of  conditions,  the 
pleas  should  have  alleged  they  had  not  done  sd      (RrrcHis;  C.  Jl 
You  should  have  alleged*  a  waiver  in.  your  declaration ;  or  if  not* 
there,  at  least  in  the  replication    .  ISTqbotJy  would  read  your 'decla- 
ration, and  the  pleasj  and  suppose  the  case  was  going  to  t^rh  on  a^ 
question  of  waiver.)     The  pleas  allege  th^  policy  was  hiide  void  ; 
but  it  was  only  voidable,  and  defendants  vera  .therefore  bound'  to ' 
show  there  was  no  waiver,     f  Allbn,  J.    You  do  not  join  issue  on 
whether  the  policy  is  void  or  not,  bi^t  whether  the  fa6ts  stated  are 
true.  Could  you  have  replied  that  the  policy  did  tiot  beicbme  void  tj 
I  think  not.    X)n  the  question  of  the  efiecl  oi  the  fraud  of  the 
agent,    I  cite  l)aives  v.  Harness.*    (Ritchje,  Cl  ii    That  case  'is 
not  in  the  slightest   degree  applical^le^)  ,  The    Canada    Landed 

Credit  Co,  v.  THe  Canada  Agricultural  Insurance  Co.l*  LaioUm  V. 

, Li L^^_^ l:_J_ _ 

^  By  a  cUiue  in  the  applioatioB.  if  th;^  agent  pf  the  opmpany  fiUs  it  up,  he  is  made, 

Ibr  that  purpose,  the  ag^t  of'ihtt  apj^^lietot,  '  ,        ^   o 

«L.  R.  10,  C,  PHeft,  '» 17  Grant  Ch,  R.,  418.    "" 
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Ellmore,^  and    filing  v.  Harvey,*  were  also  cited.     Counsel  then  1875. 

contended  that  the  Ist.  and  4th.  issues  should  have  been  left  to  the  Mabtu 

jury  :  sec.  78  of  the  C.  L.  P.  Act  of  1873.     (Ritchie,  C.  J.     If 

there  is  one  good  defence,  is  not  that  enough  ?     If  the  Judge 

rightly  non-suited   you,  do  you  want   us  to   send  the  case  down  (Tohpait 

again  to  try  those  .immaterial  issues  1)  of  Cuwiom 

Per  Curiam.  Rtde  discharged,* 


Mutual  Fibs 

InUEASOS 


:     McDOXALD  V.  McFEE.  Ib76. 

„   PUadituj — Mdster  and  servant — Duit/  of  fonaer — Netjlvjence,  June, 

A  nuwter  is  boand  to  take  proper  and  reasonable  preoaations  Ibr  the  safoCy  of  his  work 
men.    Therefore,  where  declaration  alleged.  Ist..  That  plaintiif  was   retained  by  de 
fendant  to  work  on  oonstmction  of  a  ship  on  a  scaffoldinc  in  defendant's  shlpj^rd, 
and  defendant  took  so  little  care  in  fumirhing  materials,  that  he  whollj  failed  to  pro- 
vide adequate  materials,  and  negligently  permitted ,  said  soaffiilding  to  be  ertetcd  of 
improper  materials,  so  that  it  gave  way  while  piuntiff  was  working  on  it.  and  he 
was  ittjared;  and,  2d  ,  That  defendant  took  so  little  care  in  the  sdection  and  emj^loy  • 
ment  of  a  foreman,  that  by  reason  of  his  negli^^enoe  he  employed  one  F  ,  an  onfit  per- 
son to  superintend  erection  of  said  scaffolding,  so  that  by  reason  of  defendant's  nqsU- 
genoe  and  F's  onfitnesB,  and  neglect  of  defendant's  daty  in  that  behalf,  said  soailb|d 
ing  fell,  whereby  plaintiff  was  injured.  .  , 

Hekl.  sofi^ent  on  demnrrer,  and  that  it  was  not  neooivary  to  ohai*ge  expiesriy  that 
defendant  had  knowledge  of  the  deteotiTe  materials  or  the  inoompetenoy  of  the 
feieman. 

Declara^tion  :— r(Seoond  count).     For  that  while  plaintiff  was  re«> 
tained  by  defendant  to  work  on  the  construction  of  a  certain  ship, 
upon  a  certain  scaffolding  in  a  shipyard  of  the  defendant,  the  de- 
fendant took  so  little  care  in  furnishing  and  finding  tl^e  materials 
for  the  erection  of  said  scaffolding,  that  he  wholly  failed  to  provide 
or  supply  the  means  of  providing  adequate  or  proper  materials  for 
the  said   scaffolding,  and  negligently  suffered   and  permitted  said 
scaffolding  to  hp  constructed  of  im'proper  and  inadequate  n^atei^ials,. 
anci  so  to  be  and  remain  whilst  plaintiff  was  working   thfireupon,. 
b^    means  whereof,  the  said- scaffolding  fell,  while   plaintiff  whs. 
working  thereupon  as  the  servant  and  workman  of  defendant,  and  • 
withuut.any  fault  of  .plaintiff,  aiid  plaintiflF '  was  cast  down  to  the 
ground  and  his  arin  was  broken,  and  he  was  otherwise  grievously  .- 
iniured  and  bruised,  and  fo^  a  long  time  he  was  sick  and  unfit  for 
work,  and  incurred  expense  for  medical  attendance.  .      " 

1_- — -.^^^ — : --^.^ — „_ 1 : » 1_^ 

>  27  jL  J.  £z^,  141.  1  '5I>eq,M.^G.  266 

'See  Macdonuldj.  Law  U'*ibn  tis'thnMrince  Co,,  t.   B,  9  Q.  B.  828 
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^^y5»  Third  Count. — And  also  for  that  while  plaintiff  was  retained  by 

MoDoHALD     defendant  to  work  on  a  scaffolding  in  a  shipyard  of  the  defendant, 
**  the  defendant  took  so  little  care  in  the  selection  and   employment 

of  a  foreman  or  overseer  in  said  shipyard,  that  hy  reason  of  his 
negligence  he  employed  one  William  Frederickson,  an  unfit  and 
improper  person  to  oversee  and  superintend  the  erection  of  said 
scaffolding,  so  that  by  reason  of  the  negligence  of  defendant,  and 
the  unfitness  of  said  W.  F.,  and  neglect  of  his  duty  in  that  behalf, 
said  scaffolding  on  which  said  plaintiff  was  working,  by  direction  of 
defendant,  broke  and  fell,  and  plaintiff  was  cast  to  the  ground,  and 
his  arm  was  broken,  and  he  was  otherwise  greatly  injured,  etc. 

To  these  Counts  the  defendant  demurred. 

June  9.     A.  L.  Palmer,  Q.  C,  in  support  of  the  demurrers. 

The  second  count  is  bad,  in  not  alleging  that  defendant  knew 
the  materials  were  {insufficient,  or  that  they  were  his  :  true,  the 
scaffolding  was  in  defendant's  shipyard,  but  non  conslfU,  that  he  built 
it  or  owned  it.  It  may  have  been  one  of  the  workmen  who  built 
it,  and  if  so  no  action  lies.  The  count  must  set  out  a  thing  that 
is  necessarily  a  cause  of  action  :  if,  consistent  with  it,  there  may 
or  may  not  be,  it  is  bad.  (Aixen,  J.  In  other  words,  where  it  is 
consistent  with  the  statement,  that  there  is  no  legal  injury,  the 
law  will  not  infer  it)  See  Tarrant  v.  H^M  ;'  fVhigmore  v.  Jay,* 
The  injury,  to  be  actionable,  must  be  occasioned  by  the  per- 
sonal negligence  of  the  master :  Ormond  v.  Hofhnd;*  Brown  v. 
Ackrington  Cotton  Co*  (Allen,  J.  Does  not  this  count  allege 
personal  negligence  ?;  I  submit  not :  that  is  merely  a  conclusion 
of  law.  (RiTcuiB,  C.  J.,  referred  to  Wilson  y.  Merrief  Roberts  v. 
Smiths)  The  later  cases  show  it  is  necessary  to  allege  that  de- 
fendant either  knew  of  the  defect  or  had  personally  something  to 
do  with  it. 

Next,  as  to  the  third  count :  it  should  allege  that  the  defend- 
ant knew  the  foreman  was  incompetent.  (Allen,  J.  It  says  he 
negligently  employed  the  incompetent  foieman :  does  not  that  im- 
ply that  he  knew  it  1)  If  the  allegation  of  negligence  stood  alone, 
it  might  do  ;  but,  having  alleged  other  facts,  the  negligence  is  only 

1 18  G.  B.  796.  «8H.  &C.  511.  " 

•  6  Ezoh.  864«  »  L.  B.  1  H.  L.  8ii>ttkh  App.  826. 

'  S.  B.  &  B.  108.  *  2  H  &  N.  218. 
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a  dedacdon  from  those  facts — simply  a  conclusion  of  law.  (Al-  1^76. 
LBN,  J.  Does  not  the  law  cast  on  defendant  the  duty  of  employ-  MoDo»ald 
ing  a  proper  foreman  ?)  No :  if  that  were  so,  my  position 
would  be  gone ;  but  the  mere  employing  an  improper  foreman 
does  not  make  us  liable.  We  must  be  charged  with  knowing  his 
incompetency  There  is  no  allegation  in  either  couut  of  the  duty, 
breach  of  which  is  complained  of,  which  is  always  necessary 
except  the  facts  are  stated  from  which  it  arises :  Brotm  v.  MaHetC 
Hall  V.  Johnson^*  and  Seymour  v.  Mnddox*  were  also  cited. 

TF.  L,  T,  Seely,  contra.  The  case  of  Priestley  v.  Fowler*  first  raised  in 
England  the  question  started  by  these  pleadings,  the  last  case  on  the 
subject  being  Smith  y.  TlieaV  Thn  other  English  cases  are  Whigmore 
V.  Jay;*  Tarrant y,  WM -^  Barton's  Hill  Coal  Co.  v.  Beed;^  Assop  v. 
Tata  ^  Vbse  v.  Lancashire  and  York  Bailway  Co.  ;^^  Ashworth  v. 
Stanwix ;^^  Wilson  y.  Merrie ;  HaU  v.  Johnson;  Scott  y.  London  Docks 
Co.;'*  MeUors  v.  Shaiv;'*  Potter  v.  Faulkntr ;'*  Boberts  v.  Smith; 
Gallagher  v.  Piper ;^*  Feltham  v.  England;'^  Wiggett  v.  Foo?;" Murphy y. 
Smith  ;^*  Bryden  y.  Stewart;^*  Dynen  y.  Leach  ;'^  Clarice  v.  Holmes-*^ 
Williams  y.  Chugh,-^  PatUr^on  v.  Wallace;^  and  Waller  y.  S.  E. 
Bailway  Co.** 

In  dealing  with  the  counts,  there  are  two  or  three  questions 
which,  as  answered,  will  determine  the  case.  First,  Is  relation- 
ship sufficiently  shown  to  throw  a  duty  on  defendant  ?  It  clearly 
is ;  for  the  relationship  of  master  and  servant  is  created  for  a  cer- 
tain employment.  Then  is  there  any  duty  cast  on  defendant  ? 
This  question  must  be  answered  in  the  affirmative :  Roberts  y. 
Smith  ;  WiUon  v.  Merrie ;  and  Hutchinson  v.  The  York,  Newcastle 
and  Berwick  Railway  Co.^  Then,  the  duty  being  sufficiently  shewn, 
the  next  question  is,  whether  a  breach  of  duty  is  sufficiently  al- 
leged.    In  Wilson  y.  Merrie  it  is  laid  down  that  if  a  master  chooses 

>  6  C.  B  69S.  ^M  B.  ft  S  800. 

•SBLftC  689.  "leO.B.N.S  669. 

«  16  Q.  B.  826  >•  L.  B.  2  Q.  B.  88. 

*8B£.  AW.  1.  "llExoh.882 

»  28  W.R  888.  "  19  0.  B.  N.  S  861. 

•6Bxob.861  »2MMq  80. 

M8C.B  796.  «'26L.J.Kxoh.221, 

•8  UMoq.  202.  »  7  H.  ft  K.  987« 

•  2  H  ft  N.  768.  ««  8  H.  ft  N.  268. 

••2H.ftN.  728.  •»lMaoq748. 

"  8  S.  ft  X.  701.  *«2  H.  ft  0. 112. 

>*8H«ftC.  696.  **6Ezoh.848, 

»  1  B  ft  &  487 
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^^76  to  superintend  the  work  himself,  he  is  liable  for  his  negligence  i 
MoDoNALD  if  he  employs  a  foreman,  the  law  throws  on  him  a  duty  to  provide 
a  proper  and  competent  person.  The  law  is  also  laid  down  with 
great  clearness  in  Shearman  and  Redfield  on  negligence^  p.  103,  sec. 
87.  We  charge  personal  negligence  on  defendant  in  employing 
ail  incompetent  foreman.  If  the  case  goes  to  trial  it  will  become 
a  mutter  of  evidence  whether  the  defendant  exercised  reasonable 
and  proper  care — in  the  one  case,  in  employing  a  foreman  ;  in  the 
other,  in  procuiing  materials.  I  learn  that  in  Massachusetts,  a 
few  days  ago,  the  following  case  was  decided  : — A  high  building 
was  going  u^) ;  there  was  a  steam  lift  in  operation,  but  a  notice  in 
English  was  posted  up,  warning  servants  to  keep  away  from  it.  A 
German  servant,  however,  was  employed  who  could  not  read  Eng- 
lish, and  not  seeing  the  warning,  he  went  up  in  the  lift  and  was 
injured.  On  appeal,  it  was  held — reversing  the  decision  of  the 
court  below — that  defendant  was  liable.  The  knowledge,  which 
it  is  contended  should  have  been  inserted  in  the  declaration,  is 
merely  evidence  of  negligence.  Bullen  Sf  Leake,  PL,  369,  note. 
and  Watllng  v.  Oasller^  were  also  referred  to. 

Pulraer,  Q.  C\,  in  reply. 

I  do  not  deny  that  it  is  the  duty  of  a  master  to  use  proper  care  ; 
but  an  allegation  that  defendant  did  not  select  a  proper  foreman  is 
entirely  diflferent  from  an  allegation  of  want  of  proper  care. 

Ritchie,  C.  J.  T  do  not  entertain  the  slightest  doubt  myself 
that  both  these  counts  are  perfectly  good.  What  duty  does  the 
law  cubt  on  persons  placed  in  the  situation  of  this  defendant?  A 
master  is  bound  to  take  all  reasonable  precautions  for  the  safety  of 
his  workmen,  and  he  is  liable  when  he  knows — or  ought  to  know 
— that  the  work  about  which  they  are  engaged  is  not  safe  or  secure. 
If  it  is  not  so,  by  reason  of  any  negligence  on  the  part  of  the 
master,  then  he  is,  in  my  opinion,  responsible  for  any  injury  that 
may  ensue.  Having  stated  the  facts  which  raised  the  duty  of  de- 
.  fendant  to  have  proper  scaffolding — the  working  on  which  is  at- 
tended with  danger — what  diflFerence  is  it,  as  far  as  the  plaintiff  is 
concerned,  who  erected  it  ?  As  between  them,  it  was  the  defend- 
ant's :  he  employed  the  plaintiff  to  go  and  work  upon  it ;  and  if  he 
negligently  suffered  and  permitted  the  scaffolding  to  be  constructed 

»  L.  B.  6  Ex.  76. 
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of  improper  materials,  is  he  not  responsible  ?     Then,  as  to  the        1^75. 
second  count,  it  was  clearly  the  defendant's  duty  to  employ  a  com-    MoDohald 
petent  foreman,  and  if  he  negligently  employed  an  unfit  person, 
surely  he  is  responsible. 

Alusk,  J.  1  am  of  the  same  opinion.  Both  counts  suflGicieDtly 
allege  negligence. 

Wbldon,  J.  On  the  second  count  I  had  no  doubt,  though  I 
had  some  doubts  as  to  the  ihird,  which,  afcer  hearing  the  Chief 
Justice,  are  dispelled. 

FiSHKR  and  Wetmorb,  J.  J.,  concurred. 

Judgment  for  plaintiff. 


WILLIAM  PRATT  v.  JOHxN  TAPLEF.  1875. 


Contract —  Wfun  in  restraint  of  trade —  Void,  «^"«^- 

Tills  was  an  aedon  against  defeDdant,  owner  of  a  tug-boat  in  the  harbor  of  St  John, 
for  breach  of  an  agreement  entered  into  between  the  proprietors  of  sixteen  tng-boats 
Teq)eeting  the  towage  of  tosmIs,  aocording  to  what  was  Jcnown  as  **  The  regular  tarn 
^jatem.  '  By  this  they  agreed,  among  other  things,  that  erery  tag-boat  should  take 
its  regular  turn  in  oraer;  that  eyery  ship  coming  into  the  harbor  should  oouut  as 
•oeh  turn;  »nd  that  such  tug  should  be  entitled  to  all  her  towage  till  she  went  to  sea. 
That  on  arriTal  of  a  Teasel  at  Partridge  Island,  the  tug,  whose  turn  it  might  be,  must 
be  prepared  to  attend  the  ressel,  or  lose  her  tarn  —the  next  tug  in  order  taking  the 
vcflsd.  If  more  than  one  vessel  arriyed  the  tug.  whose  turn  it  micht  be,  should  have 
the  option  of  choosing  the  largest  Tetsel .  the  next  in  turn  to  choose  from  the  remain 
der.  That  all  new  ressels,  up  or  down  the  Bay  of  Fundy,  beyond  Quaoo  or  Mus- 
qnash.  should  be  towed  on  special  terms  to  Partridge  Island,  and  on  arrival  there 
should  be  towed  into  the  harbor  by  the  steam  tug,  and  should  in  falling  to  said  tug  s 
general  turn,  count  as  such;  but  if  the  vessel  did  not  foil  to  said  tug  s  general  turn, 
then  it  sboakl  be  albwed  to  said  tug  as  a  general  tarn  ahead;  nnd  all  tugs  on  the 
geocral  torn  list  ahead  of  such  tug.  which  had  not  their  general  turn,  should  take 
the  next  vessel  arriving  as  their  turn.  The  agreement  then  prescribed  the  order  of 
tugs  for  new  veneb  beyond  Quaoo  and  Musquash  The  breach  of  agreement  com 
plaioned  of  was  that  a  new  vessel  beyond  Quaoo  required  to  be  towed  into  the  harbor; 
thai  it  was  the  tarn  of  the  plaintiff 's  tug  to  do  the  towing,  aocording  to  the  agree- 
ment; hot  that  the  defendant,  contrary  to  the  agreement,  towed  the  vewel  into  the 
harbor  with  his  tag,  and  afterwards  towed  her  to  sea,  though  the  pl^ntiff  was  ready 
and  willing  to  do  the  work.  On  demurrer  the  court  held  the  agreement  to  be  void, 
as  bcinc  contrary  to  public  policy,  and  in  restraint  of  the  freedom  of  trade -the 
parties  naving  restricted  thenuMlves  from  carrying  on  their  own  choice,  but  according 
to  the  will  of  others;  and  that  the  interest  of  the  public,  particularly  of  shipowners, 
wo«ld  be  pv^jodioed  by  giving  eflfeot  to  sooh  an  agreement . 

This  was  an  action  for  breach  of  an  agreement,  set  out  in  the 

declaration  as  follows : — 

We  the  andersigned,  being  respectively  agents  or  owners  of  the  steam 
tog  boats  Eiram  Perry,  Jr.,  Xanthus,  Captain,  Dot,    Victor,  Hercule$, 
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1876.  Bessie  5.,  Dirigo,  St,  Oeorge,  St.  John,  Neptune^  Alida,  Norman^  St.  Pai- 
Pkatt  trick,  O,  D.  Hunter,  and  Albert,  have  this  day  agreed  to  tow  ships  and 
V*  barques  in  the  follow!  ug  maimer,  known  as  the  regular  turn  system,  viz. : 

1.  The  harbor  for  towing  purposes  shall  be  from  the  Beacon  to  Sand 
Point,  thence  along  Carleton  to  the  Old  Fort,  thence  to  Navy  Island, 
thence  across  to  the  iron  works,  thence  along  Straij^ht  Shore  by  York 
Point  to  Reed's  Point  and  Ballast  wharf,  and  thence  back  again  to  the 
Beacon. 

2.  On  and  after  the  signing  of  this  agreement  each  and  every  of  the 
above-named  steam  tugs  shall  take  its  regular  turn  in  order,  and  every 
ship  and  barque,  new  or  old,  that  comes  into  the  harbor  to  count  as  such 
turn,  and  it  is  also  understood  and  agreed  to  between  the  said  parties, 
that  any  ship  or  barque  sailing  in  shall  count  as  a  turn,  as  said  tug  shall« 
by  this  agreement,  be  entitled  to  all  her  towing  until  she  has  gone  to  sea, 
if  such  services  be  required. 

3.  We  further  agree  to  a  uniform  price  for  towing  by  the  tonnage  all 
vessels,  which  rates  and  charges  shall  be  prints  on  our  cards  and  kept  in 
our  offices  and  boats. 

4.  If  on  the  arrival  of  a  vessel  at  the  Island  in  the  day  time,  any  time 
between  flood  slack  in  the  falls  and  the  next  ebb  slack,  the  tug  whose 
turn  it  may  be  must  be  in  the  harbor  prepared  on  the  arrival  of  the  ves- 
sel at  the  Island  to  attend  her,  or  lose  her  turn,  next  tug  in  order  taking 
her  and  counting  as  her  turn.  But  if  on  the  arrival  of  a  vessel  at  the 
Island  any  time  between  ebb  slack  in  the  falls  and  the  next  flood  slack, 
the  tug  whose  turn  it  may  be  being  disabled  or  absent  from  the  harbor, 
shall  have  the  said  flood  slack  to  attend  to  vessel,  failing  to  have  his  tug 
in  harbor  prepared  to  work  in  said  flood  slack  he  shall  lose  his  turn. 

5.  In  case  more  vessels  than  one  arrive  at  night,  either  at  the  Island, 
in  the  offiing,  in  the  harbor,  or  at  the  Ballast  Wharf,  whether  at  anchor 
or  not,  the  tug  whose  turn  it  may  be  shall  have  the  option  of  choosing  the 
largest  vessel,  and  next  in  turn  also  choose  from  remainder. 

6.  In  case  one  or  more  vessels  arrive  in  the  day  time,  the  vessel  first  at 
the  Island  shall  count  first  turn. 

7.  New  vessels  launched  at  Courtenay  Bay,  Blue  Rock,  Indiantown, 
along  the  Straight  Shore,  or  in  the  harbor,  shall  count  the  same  as  vesseb 
arriving  from  sea,  one  day  before  launch,  and  if  requiring  tug  to  wait  on 
launch,  shall  pay  same  rate  as  towage  of  light  vessels  from  sea.  New 
vessels  requiring  to  be  towed  from  any  place  not  beyond  Quaco,  up  the 
bay.  any  place  not  beyond  Musquash,  down  the  bay,  or  from  up  the  River 
St.  John  above  Indiantown,  or  its  tributaries,  and  if  the  agent  or  owner 
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of  tlie  tug  whose  turn  it  may  be  does  not  wish  to  send  his  tug  for  said  lS7fi> . 

Yessel,  the  next  tug  in  order  may  go  for  said  vessel,  and  shall  count  as  her  VuAn, 

torn,  and  the  first-named  tug  shall  take  next  vessel  arriving  as  her  turn,  v. 

and  so  with  the  next  tug  in  order.  Xajwt. 

8.  It  is  hereby  agreed  by  the  agents  or  owners  of  the  tugs  Captain^ 
HerculeSy  2[anihus,  Dirigo^  Q.  D,  Hunter^  Neptune,  H.  Perry,  Jr.,  Alida 
and  Albert,  that  all  new  vessels  up  or  down  the  Bay  of  Pundy,  beyond 
Quaco  or  Musquash,  shall  be  towed  on  special  terms  to  Partridge  Island, 
and,  on  arrival  there,  shall  be  towed  into  the  harbor  by  same  tug ;  and 
shall,  if  falling  to  said  tug's  general  turn,  count  as  such,  as  provided  in 
section  4  of  this  agreement.  But  if  said  vessel  does  not  fall  to  said  tug's 
general  turn,  then  it  shall  be  allowed  to  said  tug  as  general  turn  ahead, 
and  all  tugs  on  the  general  turn  list  ahead  of  said  tug,  which  have  not 
had  their  turn,  shall  take  next  vessel  arriving  as  their  turn. 

9.  It  is  also  agreed  by  the  agents  or  owners  of  the  tugs  Victor,  Dot, 
Norman,  St,  Patrick,  St,  George,  Bessie  B,,  and  St.  John,  that  they  will  not 
allow  their  tugs  to  go  beyond  Quaco  or  Musquash  to  tow  any  vessel  from 
launch  into  harbor. 

10.  And  it  is  mutually  agreed  that  in  no  case  shall  any  tug  have  more 
than  one  turn  ahead  at  any  one  time,  without  permission  being  first 
granted  by  committee. 

11.  Any  tug  of  this  association  towing  a  vessel,  not  being  said  tug's 
turn,  shall  immediately  pay  over  rate  of  towage,  and  also  turn  or  hand 
over  vessel  to  tiig  whose  turn  it  may  be. 

12.  AU  barquentines,  brigs,  brigantines  and  topsail  schooners  shall  be 
towed  in  turn  on  the  same  conditions  as  ships  and  barques,  but  in  separ- 
ate turns. 

13.  Cn  case  of  any  tug  falling  in  with  a  vessel  ou1»ide  of  Partridge 
Island,  either  on  shore  or  in  distress,  the  master  of  said  tug  is  at  liberty 
to  make  the  best  bargain  he  can ;  and  should  the  vessel  not  fall  in  said 
tng^s  turn,  the  tug  which  tows  said  vessel  shall  pay  the  vessel's  rate  of 
towage  from  sea  over  to  the  tug  to  which  the  vessel  properly  belonged. 

14.  No  work  to  be  done  on  Sundays,  unless  in  cases  of  distress  or  by 
order  passed  by  committee.  In  regard  to  vessels  arriving  at  the  Island 
on  Sundays,  to  be  counted  the  same  as  night,  and  night  to  be  from  dark 
until  daylight  next  morning. 

15.  Any  woodboat  or  schooner,  except  topsail  schooners,  hoisting  a 
flag  in  the  main  rigging  for  tug,  shall  be  towed  by  the  first  tug  alongside, 
and  no  other  tug  shall  go  alongside,  or  in  any  way  interfere  with  first- 
named  tug,  nor  tow  said  vessel  that  tide. 
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1876,  16.  Wherever  the  word  yessel  api^eaxs  in  this  agreement,  it  is  intended 

Pkaxt        to  mean  either  ship,  barqne,  barqnentiue,  brig,  brigantine,  or  topsail 
ff<  schooner,  except  in  section  3  of  this  agreement,  when  it  means  ship, 

barque,  barquentine,  brig,  brigantine,  schooner  or  woodboat. 

17.  It  is  also  agreed  that  a  committee  of  five  be  appointed  to  settle  all 
disputes  that  may  arise  in  regard  to  towing,  etc.,  and  that  John  Tapley, 
G.  Fred.  Sancton,  Alexander  Dufii  William  J.  Davidson,  and  P.  Lynch  be 
such  committee,  and  whatever  decision  at  which  a  majority  of  them  may 
arrive,  when  any  dispute  arises,  such  decision  to  be  final ;  but  if  any  one 
or  more  of  the  above-named  parties  are  interested  in  any  dispute,  they 
are  to  drop  out,  and  the  decision  of  a  majority  of  the  disinterested  ones 
shall  be  final. 

18.  The  conditions  of  this  agreement  are  such,  that  each  of  the  under- 
signed binds  himself  to  conform  to  and  comply  with  the  terms  and  con- 
ditions of  this  agreement,  and  if  any  shall  violate  or  refase  to  be  gov- 
erned hereby,  he  shall  pay  over  at  once  to  the  party  on  whom  he  has  com- 
mitted such  act,  a  sum  of  money  equivalent  to  towage  of  said  vessel. 

19.  In  case  of  death,  or  change  of  ownership;  this  obligation  shall  not 
bind  their  successors  or  representatives.  This  agreement  to  be  in  force 
until  revoked  by  a  majority  of  the  agents  or  owners  of  the  above-named 
tugs. 

Given  under  our  hands  and  seals,  this  thirty-first  day  of 
March,  one  thousand  eight  hundred  and  seventy-four. 

(Signed.) 

For  H.  Perry  Jr.,  Wm.  T.  Pratt,  For  St.  George,  W.  J.  Davidson  ; 

"  Xanihus,  G.  F.  Sancton,  «    St.  John,  Alexander  Duff; 

"  Gaptain,  John  Tapley ;  "  Neptune,  Patrick  Lynch  ; 

"  Dot,  G.  F.  Sancton  ;  "   Alida,  James  Holly ; 

"   Victor,  G.  F.  Sancton ;  "    Norman,  Wm.  J.  Davidson  ; 

**  Hercules,  John  Tapley ;  "   St.  Patrick,  Wm.  J.  Davidson ; 

"  Bessie  B,,  Samuel  Bunnell ;  "    G.  D.  Hunter,  John  Coleman  ; 

**  Dirigo,  G.  F.  Sancton  ;  "    Albert,  Simon  Leonard. 

Order  of  Tugs — Captain,  Hercules,  Xanthus,  Dirigo,  O.  D.  Hunter^ 
Neptuns,  H.  Perry,  Jr.,  Alida,  and  Albert,  as  drawn  by  agents  or  owners 
for  new  vessels  beyond  Quaco,  up  the  bay,  or  Musquash,  down  the  bay, 
as  follows : — 

No.  1,  Captain  ;  No.  2,  H.  Perry,  Jr. ;  No.  3,  Alida  ;  No.  4,  Neptune  ; 
No.  5,  Dirigo  ;  No.  6,  Albert ;  No.  7,  Xanthus  ;  No.  8,  Q.  A  EunXw  ; 
No.  9,  SereuJes. 
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The  declaration  also  averred  that  certain  perBons  having  a  new  ship  of  IS7$. 
upwards  of  1400  tons  in  the  Bay  of  Fnndy,  bejond  Qoaco,  that  required  VwuLn 
to  be  towed  to  the  harbor  of  St.  John,  when  it  was  the  turn  of  the  tr. 

Hiram  Perry,  Jr,^  the  plaintiff's  tug  boat,  to  do  such  towing,  according 
to  the  tenor  and  effect  of  the  agreement,  yet  the  defendant,  owner  of  the 
tng-boat  Hercules,  did,  with  said  tug-boat,  tow  the  said  new  ship  to  St. 
John,  and  afterwards  transported  her  in  the  harbor,  and  towed  her  to 
sea,  although  the  plaintiff,  with  the  Hiram  Perry,  Jr.,  was  prepared, 
ready  and  willing  to  do  the  said  work,  contrary  to  the  intent  and  mean- 
ing of  the  agreement ;    and  defendant  did  receive  therefor  $842.50,  which 
the  plaintiff  requested  him  to  pay  over  to  him,  according  to  the  terms  of 
the  agreement,  which  he  refused  to  do. 
To  this  dw'laration  the  defendant  pleaded  three  pleas : 
Ist.  That  the  owners  of  the  new  ship  required  her  to  be  towed  from 
Ifaitland,  in  Xova  Scotia,  in  the  Bay  of  Fiindy,  to  St.  John,  a  distance  of 
120  miles  ;    that  for  such  towing  a  strong  and  safe  tug  was  required  ; 
that  the  agent  of  the  new  ship  in  St.  John,  authorized  to  hire  a  proper 
tug  for  the  purpose,  and  who  did  employ  the  tag  Hercules,  belonging  to 
the  defendant,  to  tow  the  said  ship,  refused  to  employ  the  Hiram  Perry, 
Jr.,  because  she  was  not  fit  for  the  work,  and  because  the  said  agent 
would  not  trust  the  towing  of  the  said   ship  to  the  Hiram  Prry,  Jr., 
wherefore  because  the  said  agent  would  not  engage  the  Hiram  Perry,  Jr., 
the  defendant  permitted  the  He-calfs,  which  was  strong  and  fitted  for  the 
purpose,  to  tow  and  bring  the  ship  to  St.   John,  and  that  had  defendant 
declined  to  do  said  towing,  the  plaintiff  would  not  have  been  permitted 
by  the  owners  of  the  new  ship  to  have  towed  her  with  the  Hiram  Perry,  Jr. 

The  second  plea,  after  averring  in  like  manner  the  necessity  for  a 
powerful  and  safe  tug-boat  to  do  the  work,  averred  that  the  Hiram  Perry, 
Jr.,  was  not  a  powerful  and  safe  tug-boat,  fit  to  be  entrusted  with  the 
towing  of  the  said  ship  from  Maitland  to  St.  John,  but  on  the  contrarj', 
was  unfit  for  the  purpose,  and  was  not  a  tug-boat  to  which,  as  prudent 
owners,  they  ought  to  have  entrusted,  or  would  have  entrusted,  the  tow- 
ing, etc. ;  therefore  defendant  with  his  boat,  which  was  fit,  etc.,  accepted 
the  work  and  towed  the  ship,  etc. 

The  third  plea  alleged  that,  after  the  tovnng,  plaintiff  took  his  turn  at 
towing  with  the  Hiram  Perry,  Jr.,  as  if  defendant  had  not  towed  the  ship, 
and  did  not  wait  for  his  turn  as  if  he  had  towed  the  ship. 

To  these  pleas  the  plaintiff  demurred,  and  the  defendant  gave  notice  of 
certain  objections  to  the  declaration,  the  effect  of  which  was,  that  the 
agreement  set  out  was  not  valid  and  binding  in  law,  being  in  restraint  of 
trade,  and  therefore  no  action  could  bo  maintained  for  a  breach  of  it. 
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1^75.  S.  R.  Thomson,  Q.  C,  for  the  defendant.     This  agreement  is 

Pai»  clearly  void  by  reason  of  its  being  in  restraint  of  trade.  If  it 
could  be  legally  made^  vessels  would  be  imperilled^  because  the 
combination  could  impose  terms  as  exhorbitant  as  they  pleased. 
Could  the  grocers  and  other  traders  do  the  same  thing  ?  The 
principle  is  the  same.  In  Farrer  v.  Close^  the  court  was  divided 
in  opinion  ;  but  the  case  is  important  as  showing  what  is  in  re- 
straint of  trade,  and  what  is  not  (Ritchie,  C.  J.,  referred  to 
Allsop  V.  Wheatcroft^)  Hilton  v.  Eckersley*  must  be  over-ruled 
before  this  declaration  can  be  sustained.  (Ritchie,  C.  J.  The 
difficulty  seems  to  be  that  a  tug-boat  may  come  down  and  say 
**  this  is  my  turn  :"  the  captain  may  say,  "  your  boat  is  not  ade- 
quate ;"  but  the  owner  of  the  vessel  is  to  be  governed  by  the 
judgment  of  the  master  of  the  tug,  and  not  his  own.)  The  fact 
has  greater  significance  when  it  is  borne  in  mind  that  the  tug  is 
in  law  considered  under  the  control  of  the  ship,  and  the  latter  is 
liable  for  all  injuries  done.  I  also  rely  on  Hornby  v.  Close,*  If 
this  agreement  were  allowed  to  stand,  it  would  strike  at  the  root 
of  the  whole  trade  of  this  Province.  The  pleas  alleging  the 
unfitness  of  plaintiff 's  tug-boat  are  a  sufficient  answer  to  the  action. 
Heyworth  v.  Hutchison^  was  also  cited. 

A.  L.  Palmer,  Q.  C,  for  the  plaintiff.  Whether  this  agree- 
ment is  in  restraint  of  trade,  is  a  question  for  the  jury.  (Ritchie, 
C.  J.  Not  so.)  The  other  side  assumes — what  there  is  no  evi- 
dence of,  that  this  is  an  agreement  between  all  the  tug  owners. 
It  is  simply  a  partnership  agreement — not  a  combination  of  tu^-men 
made  for  the  purpose  of  imposing  on  the  trade,  (in  which  case  it 
might  be  illegal),  but  made  really  for  the  benefit  of  trade,  its  ob- 
ject being  to  ensure  the  presence  of  a  tug  at  all  times.  There  is 
no  pretence  that  the  charge  is  unreasonable,  nor  does  it  show  any 
intention  of  preventing  other  persons  doing  as  they  please.  The 
court  will  not  infer  that  the  arrangement  was  made  for  the  par- 
pose  of  raising  the  charges,  because  it  merely  provides  for  the 
mode  of  distributing  th^  money  earned.  It  may  be  the  object  of 
the  parties  was  to  restrain  trade ;  but  can  the  court  infer  that  ?  Per- 
haps it  was  for  the  purpose  of  honorable  competition  with  the  oat« 

1 L.  R.  4  Q.  B.  602.  ■  L.  R.  16  Eq  69.  '6  R.&B.64 

«  L.  S.  2  Q.  B.  168.  •  L  B.  2  Q  B.  4474 
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fflde  world.     The  agreement  is  open  to  two  interpretations,  and        ^^75. 
the  legal  one  shall  be  taken.     If  defendant  says  the  agreement  has       Pbatt 
an  effect  which  does  not  necessarily  follow  from  the  agreement  it- 
aelf,  Le  most  allege  it.     In  the  great  majority  of  cases^  what  is 
sach  restraint  of  trade  as  to  make  an  agreement  void,  becomes  a 
question  of  fact.     In  Chit.  Con,,  736,  it  is  said  that  *'  an  agree- 
ment is  not  void^  unless  it  manifestly  affects  public   policy,"  and 
«  any  agreement  in  general  restraint  of  trade  is  void."     But  these 
boats  are  merely  employed  for  a  common  object,  in  a  particular 
way,  all  the  public  having  the  right  to  compete  with  us.     In  Hit* 
Urn  V.  Eckersley^  the  object  of  the  bond  was  to  |  revent  men  getting 
employment.     Take,  however,  forty  whaling  Vessels,  surely  they 
may  all  agree  that  each  shall  occupy  a  certain  position.     [Allbn^ 
J.    That  is  a  restraint  among  themselves.]     So  is  this.     [RiTchib, 
C.  J.     No,  because  it  compels  persons  coming  to  St.  John  to  take  the 
boat  which  may  be  there  in  turn,  even  though  the  owner  of  the 
vessel  do  not  want  to  employ  it.     Is  not  anything  which  tends  to  a 
monopoly  in  restraint  of  trade  ?]     Certainly ;  but  this  agreement 
does  not  tend  to  a  monopoly,  as  other  boats  can  be  built.     In 
Heam  v.   Griffin  ^  it  was  held  that  an  agreement  not  to  run  a 
coach  on  a  particular  road,  and  to  charge  the  same  fare,  was  good  \ 
and  that  case  has  never  been  over-ruled.     See  also  fVhittaker  v. 
Howe  ',  Lei^kton  v.  fVales  ',  Mitchell  v.  Eteynolds  *,  Taliis  v.  Tal^ 
lis  *,  and  Morris  v.  Caiman  *.     Next,  as  to  the  pleas,  they  afiord 
no  answer  to  the  declaration.     The  clause  providing  for  payment 
of  money  earned  out  of  turn  is  not  void,  even  though   the   other 
parts  of  ihe  agreement  might  be.     Chit.   Con*  (6  Eng.  ed..)  740, 
and   Wo€'d  v.  Benson  '  were  also  cited* 

Thomson,  Q.  C,  in  reply. 

Owr,  Advt  VuUt 

The  judgment  of  the  court  was  now  delivered  by 

Ritchie,  C  J.    The  agreement  in  this  case,  as  is  set  forth,  on  its 

face  was  entered  into  by  the  plaintiff  and  defendant  '^  with  other  own-" 

era  of  steam  tug  boats  plying  in  the  harbor  of  St*  John  in  the  Bay  of 

Fundy  "  in  all  16  tug-boats   belonging  to  as  many  different  pro-* 

» 2  Chit.  R. 407.  •  8  Beav  ,  888,  »8  M  A  W.,  645. 

*  1  P.  Wm ,  181.  » I  E.  &  B.  89.  •  18  Ves.,  487. 

»2Cr  &J.,94 
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^^76.        prietors.     It  does  not  appear  whether  these  are  all  the  tug-boats 
PaATT       in  the  harbor  or  not,  but  it  is  very  manifest  that,  if  they  are  not, 
the  number,  if  any,  not  included  must  be  very  limited.     When 
we  consider  the  large  number  and  size  of  the  ships,  foreign  as 
well  as  domestic,  which  frequent  the  harbor  of  St.  John,  and  the 
number  of  new  unrigged  ships  that  are  constantly  being  towed 
into  the  harbor  of  St.  John,  from  different  parts  of  the  Bay  of 
Fundy,  and  the  peculiarities  of  the  navigation,  in  approaching  and 
in  the  harbor,  arising  from  the  great  rise  and  fall  of  the  tides  and 
the  great  current,  especially  in  freshet  times,  caused  by  a  river  of 
the  magnitude  of  the  St  John  flowing  directly  through  the  har- 
bor, and  the  absolute  necessity  that  experience  has  proved  to  exist 
for  having  good  and  sufficient  tug  boats  to  enable  the   navigation 
of  the  bny  and  harbor  to  be  conducted  with  reasonable  despatch 
and  safety,  it  is  abundantly  manifest  that  one  of  the  most  impor- 
tant and  valuable  mercantile  interests  of  the  port  is  deeply  affected 
by  the  question  raised.     If  the  owners  of  tugs  can  combine  for 
an  indefinite  period,  and  can  not  only  fix  and  establish   the  price 
to  be  paid  for  towing,  but  compel  the  employment  of  certain  tugs 
only,  and  take  from  the  shipowner  or  master  in  charge  of  valua- 
ble vessels,  with  valuable  cargoes,  all  option  in  the  matter,  and  all 
option  to  judge  of  the  efficiency  of  the  tug  whose  turn  it  may  be, 
or  the  competency  of  the  person  in  charge,  or  of   the   sufficiency 
of  the  crew,  and  without  affording  him  any   opportunity  of  exer- 
cising any  discretion  or  judgment,  and    possibly   against  his  own 
opinion  and  judgment,  compel  him  blindly  to  surrender  his  vessel 
to  the  .tug  whose  turn  it  may  be,  and   so   be  debarred   t^om  the 
privilege  of  securing  the  services  of  what  he  may  consider  a  suit- 
able and  proper  tug,  or  be  exposed  to   the   delays  and   dangers, 
which  it  is  well  known  ships  are  subject,  to,  on  arriving  at  or  leav- 
ing the  port  of  St,  John,  for  the  reason  before   referred  to,  to  say 
nothing  of  the  rights  of  the   owners  of  cargoes   and  of  insurers, 
and  the  position  in  which  the  shipowner  would  be  placed  in  refer- 
ence to  these  parties  and  to  his  own  insurance  should  the   master 
place  the  ship  in  charge  of  a  tug  he  believed  at  the   time   inade- 
quate to  tow  the  vessel   safely   and  securely,  a  question  is  raised 
affecting  alike  foreign  and  domestic  shipping,  consignors  and  con- 
signees of  goods,  insured  and  insurers,  and  generally   mercantile 
interests,  the  extent  of  which  it  is  impossible  to  es'imate. 
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The  effect  of  such  a  combination  practically  denudes  the  owners         ^^^^' 
and  masters  of  ships  of  all  control  over  their  vessels  arriving  and        PaAir 
departing  from  the  port,  and  hands  it  over  to  the  proprietors  of 
the  tugboats,  establishing  a  state  of  things  immediately  affecting 
the  prosperity  of  the  trade  and  commerce  of  the  largest  commer- 
cial emporium  of  the  Province. 

Let  us  then  see  if  the  law  permits  such  a  combination  to  be 
formed,  so  as  to  enable  the  parties  to  it  to  enforce  its  fulfilment 
as  against  one  another.  Such  combination  may  not  be  unlawful 
at  common  law  in  a  criminal  sense,  so  as  to  render  the  parties  to 
it  liable  for  a  conspiracy.  It  is  an  agreement  that  must,  to  be 
invalid,  for  the  purposes  of  this  suit,  as  was  said  by  Lord  Camp- 
bell of  the  bond  in  I/ilfon  v.  Eckn'sleyy  be  brought  '*  within  the 
category  of  written  instruments  which  are  not  avoided  by  positive 
statute  and  are  not  so  far  illegal  at  Common  Law  as  that  the  fram- 
ing of  them  is  a  criminal  offence,  but  which  cannot  be  enforced 
by  action,  being  considered  void  as  against  public  policy." 

Can  it  be  said  that  this  combination  does  not  directly  and 
immediately  interfere  with  the  free  course  of  trade  and  navigation 
at  the  port  of  St.  John  ?  In  view  of  its  population  and  the  extent 
of  its  commerce,  the  number  of  tug  boats  controlled  by  this  com- 
bination must  obviously  embrace  the  great,  if  not  the  whole,  body 
of  tug  owners,  who  thus  bind  themselves  to  carry  on  the  towing 
business  in  accordance  with  the  provisions  of  the  agreement  till 
death  or  change  of  ownership,  or  until  the  agreement  is  revoked 
by  a  majority  of  the  parties.  And  the  manner  in  which  this  is 
done  is  such  that  the  owners  or  masters  of  vessels  to  be  towed 
can  have  no  voice  in  the  selection  of  the  tug  to  be  employed  or 
the  price  to  be  paid,  or  in  any  matter  connected  with  the  towing ; 
and  the  shipowner  is  not  only  debarred  from  having  a  voice  in  the 
contract,  but  there  is  taken  from  the  individual  tug  owner  (except 
subject  to  the  forfeiture  or  penalty  involved  in  an  infraction  of  the 
agreement)  all  freedom  of  action  to  tow  or  not  to  tow,  and  on  such 
terms  as  may  be  for  his  interest  or  the  interest  of  the  public,  and 
from  which  he  'can  never  extricate  himself,  until  death  releases 
him,  or  a  majority  of  the  parties  choose  to  revoke  the  arrangement, 

Hilton  V.  Eckersley^  before  referred  to,  was  on  an  agreement  by 

^  6  E  &  &  47. 
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^Q75  eighteen  mill  owners  to  be  governed  as  to  wages  and  the  general 
Pbatt  management  of  their  works  by  a  majority  of  the  parties  to  it,  for 
the  purpose  of  more  effectually  resisting  a  combination  of  the  work 
people.  The  agreement  was  held  void  as  being  in  restraint  of 
trade.  Crompton,  J.,  says,  "  One  of  the  most  objectionable  points 
in  this  bond  is,  that  it  takes  away  the  freedom  of  action  of  the  in- 
dividual to  carry  on  his  trade  or  to  open  and  close  his  works,  ac- 
cording as  it  may  be  for  his  interest  or  for  the  public.  It  appears 
to  me  obviDusly  mischievous  that  the  parties  should  give  up  this 
right  of  judging  for  themselves,  and  place  themselves  and  their 
trades  under  the  dictation  either  of  a  majority  or  of  a  committee 
of  delegates,  which  seem  the  same  in  principle.  The  agreements 
or  combinations  allowed,  or  rather  rendered  not  finishable  by  the 
modern  acts  of  Parliamc  nt,  are  much  less  mischievous,  and  seem 
less  contrary  to  the  free  course  of  trade,  if  every  party  can  with- 
draw from  the  association  at  his  free  will  and  pleasure."  And 
again  he  sa^s,  "  As  soon  as  the  party  agrees  to  bind  himself  by 
penalties  to  give  up  his  right  ol  retiring  from  such  combination, 
that  freedom  of  trade  which  it  is  the  policy  of  the  law  to  protect, 
seems  directly  interfered  with." 

In  Farrer  v.  ClosCy^  Hannen,  J.,  says :  "  In  Hilton  v.  Eckersley 
it  was  held  that  employers  could  not  legally  bind  themselves  to 
carry  on  business  as  a  majority  of  their  body  should  direct,"  and 
in  the  same  case  the  same  learned  Judge,  referring  to  a  memo,  of 
Sir  Wra,  Earle,  observes  that  it  appears  to  him  to  contain  a  com* 
plete  exposition  of  the  principle  of  law  applicable  to  the  subject. 
The  extract  cited,  after  stating  the  right  of  each  person  to  choose 
whether  he  will  labor  or  not,  also  the  terms,  etc.,  and  that  the 
power  of  choice  one  may  exercise  and  declare  singly,  many,  after 
consultation,  may  exercise  jointly,  and  that  they  may  make  a  sim- 
ultaneous declaration  of  their  choice,  and  may  lawfully  act  thereon 
for  the  immediate  purpose  of  obtaining  the  required  terms,  adds : 
"  but  they  cannot  create  any  mutual  obligation  having  the  legal 
effect  of  binding  each  other  not  to  work  or  not  to  employ,  unless 
upon  terms  allowed  by  the  combination."  And  Mr.  Justick  Han- 
NEN  says  the  foregoing  passage  clearly  defines  the  dividing  line 
between  what  is  legal  and  what  is  illegal.  See  also  the  case  of 
Hornby  v.  Closed 

'  L.  B.  4  Q.  B  602.  *  L.  B.  2  a  B.  16^. 
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In  view,  then,  of  the  principles  of  law  thus  enanciated,  and  of  '^^^* 
the  large  public  interests  involved — ^interests  vital  to  the  pros-  Pbar 
perity  of  St.  John  as  a  shipping  port — and  the  utterly  helpless 
condition  in  which  such  a  combination  would  leave  the  shipping 
interests,  and  the  undue  and  unreasonable  control  which  it  would 
give  the  combined  tug  owners  over  the  shipping  of  the  port,  the 
restraint  under  which  it  places  the  individual  tug  owners  them- 
selves, and  from  which  they  cannot  extricate  themselves,  as  their 
own  or  the  public  interests  may  require,  we  think  the  agreement, 
having  regard  to  the  subject  matter  of  the  contract,  is  unreason- 
able, against  the  public  interests,  in  restraint  of  trade,  and  a  viola- 
tion of  public  policy,  and,  therefore,  that  the  present  action  can- 
not  be  maintained  on  it. 

Judgment  accordingly .^ 
^  The  Goart  also  held  the  ftrat  and  third  pleas  bad.  and  the  teoond  plea  good. 
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Paritk  officers — Where  office  filled  at  parish  meeting — Power  of  Sessions^to  Oct, 

make  additional  appointments —  Where  certified  list  of  officers  elected 
is  laid  before  Sessions  and  confirmed —  Whether  irregvXar- 
ity  of  election  can  he  enquired  into — 1  Bev,  Stat,  c.  52. 

A.  was,  at  a  Parish  meeting,  appointed  to  the  office  of  Collector  of  Bates  for  the 
PariBh  of  W.,  and  a  list  containing  his  name  with  a  number  of  other  Parish 
officers  was  doly  certified  and  attested,  and  forwarded  to  the  Clerk  of  the  Peace. 
On  the  list  being  laid  before  the  Sessions,  a  resolution  was  passed  reciting 
that,  wher«3a8  a  sufficient  number  of  collectors  had  not  been  elected  for  W. 
(and  seTeral  other  parishes  named),  resolved,  that  additional  collectors  be  ap- 
pointed, and  K.  was  appointed  an  additional  collector  for  the  Parish  of  W. 
On  application  for  certiorari  contradictory  affidayits  were  read,  those  in  support 
of  the  application  stating  that  A's  election  was  confirmed,  while  those  read  on 
shewing  cause  stated  that  the  Sessions,  instead  of  confirming  the  election  in 
the  osoal  way,  appointed  the  same  persons  to  the  same  offices,  adding  K.  to 
the  list.  It  was  also  shown  that  neither  the  chairman  of  the  Parish  meeting, 
nor  the  persons  who  had  elected  A.  had  paid  their  taxes. 

Held  (per  Alliv,  C.  J.,  and  Wildok,  J.),  That  by  the  return  of  the  chairman,  A. 
was  collector  de  facto,  and,  while  his  election  stood,  the  Sessions  had  no  power 
to  appoint  another  collector,  the  office  peing  full ;  But  per  Fishbb  and  Wit- 
MOBB,  J  J^.,  That  the  obligation  of  the  Sessions  to  confirm  the  election  de^ 
pended  altogether  upon  the  legality  of  the  Parish  meeting,  and  that  they  have 
the  power  to  enquire  into  this  when  the  list  is  laid  before  them. 

This  wa«  an  application  for  a  certiorari  to  remove  ioto  this  Court 
all  proceedings  had  at  the  General  Sessions  of  the  Peace  for  the 
Comity  of  Kent,  in  December,  1874,  in  connection  with  the  ap- 
pointment oi  Simpson  Kay  as  a  X^ollector  of  Bates  for  the  Parish 
of  Wellington  ;  also  the  assessment  and  precept  addressed  to  the 
collector,  Simpson  Kay,  made  by  the  Assessors  on  said  Parish 
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^^'^^         with  a  view  of  quashing  the  precept  issued  by  them  to  said  Simp- 
Ex  parte      son  Kay  to  collect  said  assessment;  also  the  proceedings  had  be- 
Bknaud.      fQj.g  Thomas  Wetmore  Bliss,  a  Justice  of  the  Peace,  for  the  pur- 
pose of  obtaining  the  execution  to  collect  the   assessment  made 
against  the  applicant,  with  a  view  of  quashing  the  execution  and 
levy  thereunder  at  the  instance  of  Simpson  Kay.     The  affidavits 
used  in   obtaining  the  rule  for  a  certiorari,  which  was  procured 
from   Weudon,    J.,    at   Chambers,    stated   the    following    facts : 
Abraham  AUain  swore  that  he  was  elected  Collector  of  Rates  for 
the   said   Parish  at  the  Parish   meeting  in   November,  1874,  and 
that  he  had  always  been  willing  to  accept  the  office  and  discharge 
the  duties  thereof,  and  give  the  necessary  security.     The  appli- 
cant, Auguste  Renaud,  deposed  that  on  the  Sd  Tuesday  in  No- 
vember he  attended  a  duly  convened  meeting  of  the  rate-payers, 
and  at  such  meeting  Abraham   Allain,  a  resident  and  rate-payer^ 
was  duly  elected  Collector  of  Rates  ;  that  at  the  meeting  Simpson 
Kay,  (the  person  who  made  the  demand  of  the  rate  on  which  exe- 
cution was  issued)  a  resident  and  rate-payer,  was  proposed  for 
election,  and  was  rejected  by  the  meeting,  and  so  declared  by  the 
chairman,  and  none  other  than  Allain  was  elected.     That  he  at- 
tended the  Kent  General  Sessions  in  December ;  that  a  list  of  the 
officers  elected  at  such  meeting  duly  certified  by  the  chairman,  and 
attested  by  the  Parish   Clerk,  was   produced  by  the  Clerk  of  the 
Peace  and  laid  before  the  Sessions,  in  which  list  Abraham  Allain 
was   declared  duly  elected  to  fill  the  office  of  Collector  of  Rates, 
and  no  other  collector  was  certified  as  having  been  elected .      That 
at  the  said  Sessions  the  election  and  appointment  of   Abraham 
Allain  was  duly  confirmed  for  one  year  then  next  ensuing  ;  that 
Allain  never  made  any  demand  on  him  for  payment  of  taxes,  and 
that  he  was  ready  and  willing  to  pay  the  amount  assessed  against 
him  ;  that  on  the  17th  September  an  execution  was  issued  against 
him.     In  a  subsequent  affidavit  he  states  that  he  was  present  at  the 
General  Sessions  of  the  Peace  for  Kent  in  December,  and  the  ap- 
pointments made  at  the  Parish  meeting  held  in  November  were 
confirmed  and  approved ;  that  no  questions  arose  at  the  Sessions 
as  to  the  legality  of  the  meeting,  but  some  parties  wished  another 
collector  appointed,  and  another  one  was  appointed  by  a  majority 
of  one  vote  by  the  Justices,  the  minority  contending  the  Sessions 
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had  no  power  to   appoint  another  after  the  Parish  meeting  had         18^3 
filled  the  oiEce.     Gilbert  A.  Girouard's  affidayit  stated  that  he  was      Ezparu 
elected  Assessor  at  the  meeting,  and  he  was  informed  and  be-      Bbhaud. 
Ueved  his  appointment^  with  that  of  two  other  Assessors  elected 
at  the   meeting,  was  confirmed ;  he  was  informed,  and  believedi 
Abraham  AUain  was  also  elected  and  confirmed  as  collector. 

On  shewing  cause  several  affidavits  were  read.  Simpson  Kay 
stated  that  he  was  proposed  at  the  meeting  as  Collector  of  Bates, 
and  a  large  majority  of  the  rate -payers  who  had  paid  their  taxes, 
as  provided  by  the  2d  section,  voted  for  him,  and  his  selection  was 
only  negatived  by  the  votes  of  those  who  had  not  paid  their  taxes  as 
required  by  law ;  that  the  execution  was  issued  at  bis  instance,  and 
that  the  goods  seized  were  afterwards  replevied.  John  McKee 
(a  Justice  of  the  Peace)  swore  that  he  was  present  at  the  meeting 
at  which  Simpson  Kay  was  proposed  as  collector ;  that  nineteen 
rate-payers,  who  had  paid  their  taxes,  voted  for  him,  and  only  six 
persons  who  had  paid  their  taxes  voted  against ;  that  the  chair- 
man had  not  paid  his  taxes  for  the  past  year ;  that  he  was  present 
at  the  December  Sessions  ;  that  the  question  of  the  legality  of  the 
meeting  was  brought  before  the  Sessions,  and  that  he  ob- 
jected to  the  confirmation  of  the  list  of  Parish  Officers  that 
had  been  appointed  at  the  meeting,  and  the  Sessions,  instead  of 
confirming  the  list  in  the  usual  way,  appointed  the  same  persons 
to  the  same  offices  as  had  been  done  at  the  meeting,  only  adding 
to  the  list  Simpson  Kay  as  an  additional  collector. 

A  resolution  of  the  Sessions  was  also  produced,  declaring  that, 
"  whereas  a  sufficient  number  of  Collectors  of  Bates  had  not  been 
elected  at  the  Parish  meetings,  in  the  Parish  of  "WelUngton,  and 
five  other  Parishes  named,  therefore  additional  collectors  should  be 
appointed." 

Oct.  IS.  Sayre  shewed  cause,  and  contended  first,  that  Allain 
was  not  legally  appointed  collector  ;  but  if  he  was  appointed  at 
all,  it  was  at  the  Sessions.  If  they  thought  there  was  not  a  suffi- 
cient number  elected,  they  could  appoint  another  :  1  Rev.  Stat.,  c. 
S2,  sec.  7.  The  power  was  not  altogether  taken  from  the  Ses- 
nons.  Again  Kay  was  really  the  legal  choice  of  the  Parish 
meeting. 

fVddcn,  Q.  C,  in  support  of  the  rule. 
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^^^fi-  The  Statute  lays  down  the  principle  that  the  people^  and  not  the 

ExpaHe  Sessions^  shall  have  the  power  of  appointing.  The  Sessions  in 
BwADD.  their  resolution  state  that  a  sufficient  number  were  not  appointed, 
thereby  admitting  that  an  election  took  place  The  legality  of  the 
proceedings  at  the  meeting  cannot  be  raised  here.  Abraham 
AUain^  then^  having  been  returned  as  elected,  and  the  Sessions 
having  confirmed  his  election  (as  the  Court  will  presume  they  did) 
the  second  question  is,  as  to  the  validity  of  the  appointment  of 
Kay.  ( Wetmore^  J.  Who  is  to  exercise  the  discretion  as  to  the 
sufficiency  of  the  number  chosen?)  That  provision  applies  to 
cases  where  the  law  provides  for  a  certain  number  of  officers,  and 
the  people  hav^  not  appointed  them  all — as  when  three  officers  are 
provided  for,  and  the  people  only  appoint  two.  Where  the  choice 
is  left  to  the  people^  as  soon  as  they  exercise  the  discretion,  the 
office  is  full.  If  the  law  were  construed  the  other  way,  the  Parish 
meetings  would  be  a  farce^  because  the  Sessions  could  appoint  as 
many  as  they  like^  selecting  the  very  men  rejected  at  the  meeting. 

Cur.  Adv,  VuU. 

The  Judges  now  delivered  the  following  opinions  : — 
Allen^  C.  J.  The  question  in  this  case  is,  whether  Simpson 
Kay  was  duly  appointed  a  Collector  of  Rates  for  the  Parish  of 
Wellington ;  and  this  depends  upon  the  proper  construction  to  be 
given  to  certain  sections  of  the  52nd  chapter  of  the  1st  Rev.  Stat., 
relating  to  Parish  and  County  officers.  The  fiist  section  declares 
that,  "  As  many  of  the  following  Town  and  Parish  officers  as  may 
be  deemed  necessary,  shall  be  annually  elected  in  and  for  every 
Town  or  Parish  now  or  hereafter  to  be  erected  ;  three  Ovei  seers 
of  the  Poor;  two  or  more  Constables;  Three  Commissioners  of 
Roads ;  one  or  more  Collector  of  Rates ;  one  Town  or  Parish 
Clerk,"  etc. 

The  second,  third  and  fourth  sections  direct  the  time  of  hold- 
ing the  meetings ;  the  persons  who  are  entitled  to  vote,  and  the 
formalities  required  for  conducting  the  meetings,  and  electing  the 
persons  proposed  for  the  various  offices  to  be  filled.  The  fifth 
section  directs  that,  *^  when  all  officers  are  elected,  a  correct  list 
thereof  certified  by  the  chairman,  attested  by  the  clerk,  and  for- 
warded by  the  chairman  to  the  Clerk  of  the  Peace  of  the  County, 
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shall  be  laid  before  the  next  Sessions  at  its  opening."     And  sec-         ^^^^ 
tion  six  declares  that  the  persons  elected  and  certified  shall  be  con-      Szpmru 
firmed  in  their  offices  by  the  Sessions  for  one  year.     Section  seven       R»aud. 
enacts,  that  "  if  there  should  be  no  election  of  officers,  or  not  a 
sufficient  number  chosen,  or  no  certified  list  laid  before  the  Court, 
the  Sessions  shall  make  the  necessary  appointments.*' 

A  certified  list  of  the  Parish  officers  for  the  Parish  of  Welling- 
ton was  laid  before  the  Sessions,  in  waich  list  Abraham  AUain 
was  certified  as  having  been  elected  Collector  of  Rates.  The  Ses- 
sions did  not  expressly  confirm  this  election,  but  passed  a  resolu- 
tion declaring,  that  whereas  a  sufficient  number  of  Collectors  of 
Rates  had  not  been  elected  at  the  Parish  meeting  in  the  Parish  of 
Wellington,  and  five  other  Parishes  named,  therefore  additional 
collectors  should  be  appointed ;  and  Simpson  Kay  was  appointed 
for  the  Parish  of  Wellington 

It  seems  to  me  that  the  Sessions,  in  this,  have  exceeded  their 
powers.  I  think  the  law  does  not  make  them  the  judges,  whether 
a  sufficient  number  of  Collectors  of  Rates  have  been  chosen.  That 
is  a  matter  to  be  determined  by  the  electors  at  the  Parish  meeting. 
If  they  think  one  Collector  of  Rates  is  sufficient  for  a  Parish,  the 
Sessions  have  no  power  to  appoint  any  more.  The  law  has  fixed 
the  number  absolutely,  in  certain  cases,  such  as  the  Overseers  of 
the  Poor  and  Commissioners  of  Roads,  and  if  the  rate-payers  fail 
to  elect  the  specified  number  of  those  officers,  the  Sessions  have 
the  power  to  appoint  and  complete  the  number  ;  but  not  so  where 
there  is  a  direction  given  to  the  rate-payers  to  elect  one  or  more 
Collectors  of  Rates,  or  two  or  more  Constables,  or  Fence  View- 
ers, or  Pound-Keepers — as  the  case  may  be.  In  such  cases,  when 
the  rate-payers  have  elected  the  number  specified,  the  offices  are 
full,  and  the  Sessions  have  no  power  to  add  to  the  number,  though 
they  may  think  a  sufficient  number  have  not  been  elected,  and 
though  the  rate-payers  might  have  elected  a  larger  number  if  they 
thought  proper.  The  words  of  the  seventh  section — '^  or  not  a 
sufficient  number  diosen,"  only  apply  where  the  number  of  offi  • 
cers  to  be  elected  is  absolutely  fixed  by  the  Act,  and  the  rate-pay- 
ers have  failed  to  elect  thef  stated  number — as  if  they  had  only 
elected  two  Overseers  of  the  Poor,  or  two  Commissioners  of  Roads. 

It  is  stated  in  the  affidayitp  U0qd  |to  oppose  this  application,  that 


Digitized  by 


Google 


180  CASES  IN  THE  SUPREME  COURT, 

i^*^^  Allain's  election  was  not  legal  because  a  number  of  unqualified 
£x parte  persons  voted  for  him,  and  that  a  majority  of  the  legal  votes  were 
RiHAUD.  given  for  Kay  ;  but  I  do  not  think  any  such  question  can  arise 
on  this  application.  A  certified  list  of  the  officers  elected  was  for- 
warded by  the  chairman  of  the  meeting  to  the  Clerk  of  the  Peace, 
as  required  by  the  fifth  section  of  the  Act,  and  was  laid  before  the 
Sessions.  By  this  list,  AUain  was  certified  as  having  been  elected 
Collector  of  Rates  for  the  Parish ;  and  the  Sessions,  so  far  from 
repudiating  his  election  on  any  such  ground  as  is  now  attempted 
to  be  set  up,  impliedly  confirm  it,  and  undertake  to  appoint  an 
additional  collector  under  the  power  which  they  appear  to  have 
supposed  they  had  by  the  seventh  section. 

We  are  not  called  upon  in  this  case  to  say  what  power  (if  any) 
the  Sessions  would  have  if  it  was  made  to  appear  to  them  that  the 
election  of  a  person  was  clearly  bad,  by  reason  of  another  person 
having  a  majority  of  legal  votes,  or  otherwise.  No  such  question 
was  raised  before  them  in  the  present  case,  and  I  do  not  think  the 
objection  is  available  on  this  motion. 

The  sixth  section  of  the  Act  declares  that  *'  the  persons  elected 
and  certified  shall  be  confirmed  in  their  offices  by  the  Sessions  for 
one  year."  By  the  return  of  the  chairman  of  the  meeting,  AUain 
was  the  Collector  of  Rates  defajcio^  and  while  his  election  stands, 
the  Sessions  have  no  power  to  appoint  another  collector.  I  think, 
therefore,  the  certiorari  should  issue.  By  the  act  of  the  Sessions, 
the  applicant  has  sustained  a  wrong  in  having  an  execution  issued 
against  him  without  any  demand  having  been  made  for  his  taxes 
by  a  legally  appointed  collector,  and,  therefore,  it  may  be  said 
that  he  is  entitled  to  the  certiorariy  ex  debito  justicioe :  Reg,  v. 
Justices  of  Surrey.^ 

Weldon,  J.  The  Act,  Title  8,  Cap.  52,  Sec.  1  of  the  Revised 
Statutes  declares,  ^*  As  many  of  the  following  Town  or  Parish 
officers  as  may  be  deemed  necessary  shall  be  annually  elected,*^ 
and  among  the  number  are  ^*  one  or  more  Collector  of  Kates," 
The  5th  sec.  declares,  "  When  all  officers  are  elected  a  correct  list 
thereof,  certified  by  the  chairman,  attested  by  the  clerk,  and  for- 
warded by  the  chairman  to  the  Clerk  of  the  Peace  of  the  County, 

>  L.  B.  6  Q.  B.  466. 
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shall  be  laid  before  the  next  Sessions  at  its  opening."     The  6th  sec.         ^^"^^^ 
declares^  they  shall  be  confirmed  in  the  offices  for  one  year.     The      Mx  parte 
7th  sec.  states  under  what  conditions  the  Sessions  shall  make  the      ^»^to- 
necessary  appointments. 

The  list  for  the  Parish  of  Wellington  was  sent  to  the  Sessions 
in  conformity  with  the  Act,  and  the  name  of  the  Collector  of  Rates, 
Abraham  Allain,  was  in  the  list.     In  this  respect  the  Act  had 
been  complied  with.     The  Sessions  confirmed  the  list,  and  also 
appointed  an  additional  Collector,  Simpson  Kay.     The  question 
18,  was  this  a  valid  appointment,  or  had  the  Sessions  the  power  to 
increase  the  number  of  officers  returned  from  the  Parish  meeting  ? 
The  Act  vests  the  appointment  in  the  Parish,  and  limits  the 
number  of  officers   which  the  parish  shall  appoint,  and  more  if 
they  deem  necessary,  but  does  not  authorize  the  Sessions  to  ap- 
point additional  ones,  but  only  to  fill  up  the  number  the  law  has 
fixed.     The  Sessions  have  not  power  to  duplicate  the  number  of 
officers.     The    offices    being  full  by   the  election   at  the  Parish 
meeting,  it  is  urged  by  the  counsel,  on  showing  cause  against  this 
rule,  that  there  was  an  irregularity  at  the  Parish  meeting,  and  that 
persons  voted  who  had  not  paid  tneir  rates.     Whether  that  be  so 
or  not,  this  Court  have  not  the  proceedings  of  the  meeting  before 
them,  and  cannot  decide  upon  the  validity  or  invalidity  of  the  list 
of  persons  elected  and  certified,  which  the  Sessions  are  bound  by 
the  Act  to  confirm.     If  the  meeting  was   not  duly  summoned  or 
improper  persons  voted,  we  cannot  set  aside  the  proceedings  of 
the  meeting  :  other  steps  should  be  taken  for  that  purpose.      The 
office  of  Collector  of  Bates  was  full,  and  until  he  was  removed,  or 
the  proceedings  set  aside,  the  Sessions  could  not  appoint  one. 

Another  ground  upon  which  this  application  is  made,^  is  that 
two  of  the  Assessors,  in  the  absence  of  the  third,  after  the  precept 
had  been  signed  by  the  whole,  inserted  the  name  of  Simpson 
Kay  without  the  knowledge  of  the  third.  This,  I  think,  cannot  be 
done,  and  the  precept  is  invalidated  thereby.  If  altered,  it  must 
be  by  the  act  of  all. 

I  am  therefore  of  opinion  this  rule  must  be  made  absolute. 
Fisher,  J.     It  was  contended  by  the  counsel  for  the  applicant 
that^  as  the  rate-payers  at  the  annual  meeting  had  elected  one 
Collector  of  Bates  for  the  Parish  of  Wellington,  it  was  not  com- 
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1^*^^-        petent  for  the  Sessions,  in  confirming  the  list  of  Parish  Officers,  to 

add  another,  the  determination  of  the  number  beiing  vested  in  the 
Bx  parte 
rJTqd.      ^^ate-pavers. 

I  have  no  doubt  that  chapter  52  of  the  Rev.  Stat.,  which  pre- 
scribes the  mode  of  electing  Parish  Officers,  confers  the  right  of 
determining  the  number  of  Parish  Officers  for  each  class  upon  the 
rate-payers  present  who  have  paid  their  rates,  and  the  Sessions 
have  no  power  to  increase  the  number  of  any  class  when  they  are 
furnished  with  a  certified  list  elected  at  a  legal  meeting  by  quali- 
fied voters ;  but  if  there  has  been  no  such  legal  meeting,  and  no 
legal  election,  the  Sessions  are  authorized  to  make  the  neces- 
sary appointment  of  Parish  Officers,  and  in  my  opinion  the  Ses- 
sions have  the  same  powers  the  rate-payers  have  at  the  Parish 
meeting  of  appointing  such  and  so  many  persons  to  each  office  as 
they  may  deem  necessary. 

At  the  last  Parish  meeting,  for  the  Parish  of  Wellington,  there 
was  no  legal  election  of  Parish  Officers,  and  no  legally  certified 
list,  as  the  chairman  who  had  made  the  certificate  had  not  paid  his 
rate  and  could  not  certify,  a  fact  the  Sessions  had  ample  means  of 
determining,  and  the  Sessions  were  authorised  to  appoint  the 
necessary  officers ;  and  it  appears  that  they  did  so  by  appointing 
all  the  officers  named  on  the  list  returned,  to  fill  the  respective 
offices  mentioned  on  the  said  list,  with  the  exception  of  the  Col- 
lector of  Rates,  and  they  appointed  two  Collectors  of  Rates — 
Abraham  AUain  and  Simpson  Kay — which  they  could  well  do 
under  the  Act.  Simpson  Kay,  one  of  the  collectors  so  appointed, 
entered  upon  the  duties  of  the  office,  executed  the  necessary  bond, 
received  the  assessment  list  from  the  Assessors,  and  proceeded,  ac- 
cording to  law,  to  collect  the  rate  from  Auguste  Renaud. 

It  is  urged  that,  after  the  certificate  of  the  officers  elected  at  the 
Parish  meeting  had  been  returned  to  the  Sessions,  the  offices  were 
filled,  and  could  only  be  removed  by  a  quo  warranto  ;  but  as  the 
Sessions  had  ample  means  of  ascertaining  whether  the  chairman 
who  had  signed  the  certificate  had  paid  his  rate,  they  certainly 
were  not  bound  to  accept  a  certificate  made  by  an  incompetent 
person,  and  were  authorised  by  the  law  to  make  the  necessary  ap- 
pointments. Section  7  of  chapter  5%  of  the  Revised  Statutes  en- 
acts that  they  shall  appoint  when  no  certified  list  is  laid  before  the 
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Court,  and  unless  the  chairman  had  paid  his  rate  he  could  not  act        ^^'^^ 
or  certify^  and  there  would  be   no  certified  list  before  the  Court.      Bx  parte 
It  does  appear  to  me  that  persons  who  deliberately  violate  the  law      Bw^^- 
for  the  purpose  of  enabling  them  to  resist  the  payment  of  the  taxes, 
are  entitled  to  no  consideration  from  this  Court.     Dnder  such  cir^ 
cumstances,  and  in  this  state  of  facts,  I  am  of  opinion  that  the 
rale  for  a  certiorari  should  be  discharged. 

Wetmore,  J.  While  quite  agreeing  with  the  learned  Chief 
Justice,  that  if  a  sufficient  number  of  officers  are  appointed,  the 
Sessions  have  no  power  to  add  any  more,  and  that  the  Sessions 
haye  no  option  to  exercise  as  to  whether  or  no  they  will  confirm 
those  elected  at  the  Parish  meeting,  the  wording  of  the  Act  in  the 
6th  sec.  is,  **  the  persons  elected  and  certified  shall  be  confirmed 
in  their  offices  by  the  Sessions  for  one  year."  The  Justices  m 
Sessions  being  bound  to  confirm  the  certified  list,  in  my  opinion, 
depends  upon  the  legality  of  the  Parish  meeting  :  Sec.  2  of  Title 
8,  1  Ber.  Stat.  p.  124 ;  the  previous  section  haying  enumerated 
the  several  Parish  officers  to  be  elected.  The  same  to  be  elected 
as  follows  :-*on  the  Tuesday  next  preceding  the  Sessions,  at 
which  Term  Parish  officers  are  to  be  appointed,  the  rate-payers 
on  property  in  the  Parish  who  have  paid  their  rates  for  the  year 
previous,  to  bejirst  proved  by  the  Collector's  receipt  or  list,  or  as  many 
of  them  as  choose  to  attend.  Notice,  as  provided,  having  been 
given,  etc.,  etc.,  and  a  chairman  shall  then  be  elected — does  not 
then  mean  after  the  proof  of  payment  of  rates  by  the  collector's 
receipt  or  list  ? — for  the  meeting,  of  which  the  clerk  shall  act  as 
secretary.  The  Srd,  4th  and  5th  sec.  provide  for  proceeding  at 
the  election  and  certifying  the  list  to  the  Sessions.  It  is  to  be 
observed  the  ground  of  this  application  is,  that  Abraham  AUain 
was  duly  elected  collector,  and  he  being  elected  and  certified,  the 
Sessions  were  obliged  to  confirm  the  appointment,  and  could  not 
add  to  the  appointments.  If  he  was  duly  elected,  no  doubt  the 
Sessions  must  confirm  as  certified,  and  have  no  right  to  add  one 
officer  if  the  number  provided  by  law  is  elected. 

Mr.  Benaud  gives  a  different  account  of  what  took  place  at  the 
Sessions  from  Mr.  McKee,  the  Justice,  whose  affidavit  was  read. 
He  says  in  one  affidavit  that  the  appointment  and  election  of 
Abraham  AUain  was  duly  confirmed  for  one  year  next  ensuing  : 
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1^^^  in  another  af&dayit,  that  the  appointments  made  at  the  Parish 
Ex  parte  meeting,  held  in  November,  were  confirmed  and  approved.  Mr. 
BivAUD.  McKee  states  that  the  question  of  the  legality  of  the  meeting  was 
brought  before  the  Sessions,  and  that  he  objected  to  the  confir- 
mation of  the  list  of  Parish  officers,  and  that  the  Sessions,  instead 
of  confirming  them  in  the  usual  way,  appointed  the  same  persons 
to  the  same  offices  as  had  been  done  at  the  meeting,  only  adding 
Simpson  Kay.  I  prefer  to  take  the  statement  of  the  Justice  of  the 
Peace,  McKee,  who  took  part  in  the  proceedings.  He  could  not 
well  have  been  mistaken,  while  Benaud  could  have  been  much 
more  easily  mistaken. 

The  learned  Judge  then  referred  to  the  resolution  of  the 
Sessions  and  proceeded  : — 

The  election  of  officers,  at  the  Parish  meeting,  seems  to  have 
been  carried  by  persons  who  had  no  right  to  vote,  not  having  paid 
their  taxes.  Even  the  chairman  appears  to  have  been  thus  dis- 
qualified, and,  unless  the  stem  requirement  of  the  law  demanded 
the  officers  so  elected  should  be  confirmed,  I  am  not  disposed  to 
impose  on  the  Parish  a  list  of  officers  so  illegally  chosen.  The 
law  authorizes  the  rate-payers  who  have  paid  their  rates  to  elect 
officers  ;  but,  before  they  can  begin  to  do  so,  their  qualification  to 
elect,  that  is,  the  payment  of  their  rates  to  be  first  prowd  by  the 
collector's  receipt  or  list.  It  was  not  pretended  this  first  step  was 
taken,  and,  therefore,  in  my  opinion,  the  election  was  illegal  and 
void,  and  the  return  of  officers,  so  elected,  no  more  than  a  piece 
of  waste  paper,  and  the  Justices  had  a  right  to  appoint  the  officers, 
and,  in  appointing,  to  say  how  many  collectors  should  be  appointed, 
no  previous  legal  filling  of  the  number  having  been  made. 

Mr.  McKee  says,  they  did  not  confirm  in  the  usual  way,  but 
that  they  did  appoint,  and  says  how,  and  I  see  nothing  to  destroy 
the  appointment.  If  the  .Tustices  cannot  question  the  legality  of 
the  election,  but  must  blindly  confirm  the  certified  list,  no  matter 
whether  elected  by  persons  who  have  paid  their  rates  or  those  who 
refuse  to  pay  them,  I  see  no  reason  why  the  Parish  officers 
throughout  the  Province  might  not  be  elected  by  persons  who 
have  no  right  to  vote,  a  state  of  lawlessness  undesirable,  and  which 
should  not  be  encouraged. 

For  the  reasons  I  have  given,  it  appears  to  me  the  certiorari 
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sboold  be  refused,  and  I  am  the  more  satisfied  at  the  conclusion  I        ^875 
have  arriyed  at>  from  the  fact  of  the  goods  seized  under  the  execii-      Exparu 
tion  having  been  replevied.     No  inconvenience  will  arise  to  the      Rwaud. 
applicant ;  the  replevin  suit  can  be  carried  on  and  the  validity  of 
the  appointment  fairly  tried  out,  without  my  having  sanctioned  an 
interference  by  this  Court,  which  might  materially  and,  I  think, 
unnecessarily,  aid   the    plaintiff  in   replevin.     The  certiorariy  I 
think,  should  be  refused. 

Duff,  J.     Not   having   heard    the   argument,  I   express   no 
opinion. 

The  Court  being  equally  divided,  the  rule  dropped. 


McCALLCJM  v.  PERKINS.  j„^. 


(Decided  in  Trinity  Term,  1875,  but  unavoidably  omitted  from  the  Beports  of  1876 

of  that  term.) 


Affidavit  to  hold  to  haU—ArrestSY    Vtct  c.  7,  sec,  77—  W?ieiher  suffU 
dent  to  follow  words  of  Act, 

In  an  affidavit  to  hold  to  bail  under  the  Act  37  Vict.,  c.  7,  sec.  77,  it  is  not  suffi- 
cient to  follow  the  wordB  of  the  Act  without  setting  forth  the  grounds  for  de- 
ponent's belief  that  defendant  is  about  to  quit  the  Proyince,  and  in  what  man- 
ner plaintiff  will  be  prejudiced  in  prosecution  of  his  suit-^per  Ritohik,  C.  J., 
and  Auuui  and  Wstmobb,  J.J.,  Wkldon  and  Fismnt,  J.J.,  dutentientibtu. 

This  case  was  decided  in  Trinity  Term,  1875,  and  turned  on  the 
construction  of  sec.  77  of  the  Act  37  Vic,  c.  7.  The  affidavit  to 
hold  to  bail,  after  stating  the  indebtedness  of  defendant,  added, 
"  and  this  deponent  further  states  that  there  is  probable  cause  for 
believing  that  the  said  Edward  George  Perkins  is  about  to  leave 
the  Province,  he  having  stated  to  deponent  it  was  his  intention  to 
do  so,  and  the  absence  of  the  said  Edward  George  Perkins  from 
the  Province,  will  materially  prejudice  the  said  Archibald  McCal- 
lom  in  the  prosecution  of  this  suit." 

June  8.  King,  A.  O.y  in  support  of  application  to  set  aside 
defendant's  arrest  and  have  an  exoneretur  entered  on  the  baiK 
piece.  The  ground  of  this  application  is  that  the  affidavit  does 
not  state  circumstances  which  would  show  the  existence  of 
probable  cause  that  defendant's  absence  would  materially  preju-* 
dice  plaintiff  in  the  prosecution  of  his  suit.  The  form  of  oath  not 
being  given,  the  facts  must  be  set  out,  so  that  the  Court  may 
determine  whether  they  are  sufficient.     My  contention  is  that  the 
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words  ^'probable  cause"  cover  both  claases  of  the  section. 
(Ritchie,  C.  J.  If  plaintiff  is  right  he  is  really  made  the  judge 
of  the  sufficiency  of  the  reasons.  Allen,  J.  It  is  difficult  to  see 
how  the  absence  of  the  defendant  from  the  Proyince  can  preju- 
dice a  person  in  the  prosecution  of  his  suit,  unless  defendant  is 
wanted  as  a  witness.)  That  has  been  so  decided  in  England  : 
Day^s  C.  L.  P.  Act^  407.  In  Bateman  v.  Dunn,^  and  Harvey  v. 
O^Meara*  and  several  other  cases,  it  was  held  not  sufficient  to  set 
out  the  words  of  the  Statute  in  totidem  verbU.  It  makes  no  dif- 
ference that  no  order  of  the  Judge  is  necessary ;  indeed,  that 
makes  it  all  the  more  essential  to  have  the  facts  stated.  The  Act 
was  passed  to  enlarge  the  liberty  of  the  subject,  and  should  be 
liberally  construed.  Even  a  jury  are  not  to  determine  whether 
there  is  probable  cause  :  they  find  the  facts,  and  the  Court  deter- 
mines whether  the  facts  so  found  constitute  probable  cause.  In 
cases  of  arrest  in  England  the  Judge  merely  determines,  on  the 
facts  stated,  whether  probable  cause  is  shewn  antecedently :  here 
the  Court  determines,  after  the  writ  is  issued,  whether  the  facts 
are  sufficient  to  constitute  it.  (Ritchie,  C.  J.  In  other  words, 
here  the  same  facts  must  be  stated,  and  the  defendant,  if  he  thinks 
the  facts  stated  are  not  sufficient,  may  apply  to  a  Court  to  be  re- 
leased ;  and  that  no  man's  liberty  shall  be  taken  away  without  his 
knowing  the  reasons  therefor.)  Again,  the  words  are  to  be  con- 
strued with  regard  to  the  fitness  of  things ;  and  in  all  affidavits  to 
hold  to  bail,  the  circumstances  are  always  required  to  be  stated. 
Perjury  could  not  be  assigned  on  this  affidavit. 

Fraser.y  Q,  C,  contra.  To  properly  determine  this  question  it 
is  necessary  to  see  how  arrest  stood  before  the  passing  of  the  Act. 
In  ordinary  easels  an  affidavit  of  the  debt  was  sufficient.  Now,  by 
the  77th  section,  the  plaintiff  is  simply  required  to  make  oath  that 
there  is  probable  cause,  etc.  (Allen,  J.  By  your  contention  he 
is  not  even  required  to  swear  that  he  has  probable  cause.)  I  do 
not  say  he  is.  The  Court  in  construing  the  Act  cannot  pass  out- 
side of  its  words.  There  is  a  very  wide  difference  between  the 
English  Act  and  ours.  In  the  former,  the  words  sought  to  be  im- 
ported into  our  Act  are  expressly  stated,  the  clause  being,  "  if  the 
party  proves  before  a  Judge,  there  is  probable  cause  for  believing 
t  7  Bowl.  106.  •  7  Dowl.  726, 
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the  defendant  is  about  to  leave  England."  (Ritchib,  C.  J.  The  ^^^^ 
words  are  very  different  there.)  If  plaintiff  had  a  case  where  a  MoCALum 
Judge's  order  was  necessary,  he  would  not  be  required  to  do  more 
than  swear  in  the  words  of  the  Statute.  H^illit  r.  Snooh  bears 
somewhat  on  this  case  :  the  statute  under  which  that  case  was  de* 
termined  provided  that  the  party  must  shew,  to  the  satis&ction  of 
the  Judge,  probable  cause ;  but  our  Statute  does  not  require  this. 
It  should  not  be  assumed  the  Legislature  was,  by  this  Act,  depriv- 
ing the  subject  of  his  liberty,  because  arrest  was  permitted  before. 
If  the  arrest  is  malicious  plaintiff  has  a  remedy,  and  in  an  action 
for  malicious  arrest,  defendant  would  be  obliged  to  show  the  prob- 
able cause.  The  Legislature  has  made  the  plaintiff  the  Judge, 
and  the  affidavit  he  makes  is  not  subject  to  any  supervision. 

Arch.  Pr.  (l«th  ed.)  768,  Tidd  Pr.  (8th  ed.)   187,  Hailes  v. 
Marks*  were  cited. 

King,  A.  Gf.,  in  reply. 

Cur.  Adv.  Vuk. 

June  26.  The  following  opinions  were  now  delivered  : 
Wbldon,  J.  We  can  only  look  to  the  terms  of  the  Act  of  As- 
sembly to  ascertain  what  is  required  of  a  party  desirous  of  holding 
his  debtor  to  bail,  and  restrict  him  from  leaving  the  Province — ^no 
order  of  a  Judge  is  rendered  necessary :  it  only  requires  a  further 
statement  to  be  made  by  the  plaintiff  or  some  person  on  his  be- 
half;  the  debt  must  be  one  for  which  the  party  could  have  been 
arrested  before  the  Act  passed,  and  he  must  also  state  **  that  there 
is  probable  cause  for  believing  that  the  defendant  is  about  to  quit 
the  Province,  and  that  the  absence  of  the  defendant  from  the 
Province  will  materially  prejudice  the  plaintiff  in  the  prosecution 
of  his  suit."  Having  made  this  affidavit,  the  capias  issues  ac- 
cording to  the  form  of  the  Common  Law  Procedure  Act,  as  di- 
rected by  sec.  19,  in  form  No.  2,  schedule  A.  The  Legislature 
might  have  said  the  plaintiff  should  show  there  was  probable 
cause  for  believing — ^if  he  was  required  to  make  it  appear  to  the 
satisfaction  of  a  Judge,  or  some  person,  ior  an  order  to  issue  a 
capias  ;  but  that  is  not  required,  and  if  we  required  that  to  be 
stated,  we  should  be  adding  words  to  an  Act  of  the  Legislature 
>8]C*W.147.  •  7  H.  4 N.  66. 
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which  we  have  no  authority  to  do  :  Lanumd  v.  Eiffe.^  It  was 
contended  that  "  probable  cause"  had  a  technical  meaning,  and  it 
belonged  to  the  Court  to  determine  when  thefieusts  are  ascertained, 
and  that  the  plaintiff  should  have  stated  the  grounds  for  his  be« 
lief,  so  as  to  enable  a  Judge  or  the  Court  to  determine  whether 
he  had  what  the  Act  requires  him  to  state.  The  words  of  the 
Act  are  general,  and  if  the  affidavit  contains  those  words  which 
are  required  to  be  sworn  to,  the  Act,  in  my  opinion,  is  complied 
with. 

The  case  of  Dunn  v.  Bateman*  was  cited.  The  Court  held^that 
under  1  and  2  Vic,  cap  110,  sec.  7,  an  affidavit  to  hold  to  bail, 
and  for  detention  of  a  party  under  that  Statute,  must  state  the 
grounds  for  such  belief,  and  the  facts  on  which  such  belief  is 
founded.  But  how  does  that  case  apply  to  this  ?  No  writ  of 
capias,  under  1  and  2  Vic,  Cap.  110,  can  be  issued  as  an  original 
writ,  but  only  as  collateral — the  writ  of  capias  as  a  means  of  com 
mencing  an  action  is  abolished,  the  first  process  is  by  writ  of  sum- 
mons, and  Alderson,  B.,  in  Turnor  v.  Darnell*  says :  "  It  is  the 
usual  practice  to  require  an  affidavit  of  a  summons  having  been 
issued."  Reference  to  the  decisions  on  the  English  Statutes  do 
not  aid  us,  as  they  differ  entirely  in  the  language  used  from  what 
is  contained  in  our  Statutes.  The  English  Insolvent  Act  of  1869, 
and  1  and  2  Vic,  c  110,  differ  so  materially  from  ours,  that  I 
think  the  decisions  on  those  Acts  do  not  assist  us  in  forming  an 
opinion.  The  6th  section  of  the  English  Act  reads  thus  :  **  Where 
the  plaintiff  in  any  action  in  any  of  Her  Majesty's  Supreme  Courts 
of  law  at  Westminster,  in  which^  if  brought  before  the  commence- 
ment of  this  Act,  the  defendant  would  have  been  liable  to  arrest, 
proves  at  any  time  before  final  judgment  by  evidence  on  oath,  to 
the  satisfaction  of  a  Judge  of  any  one  of  those  Courts,  that  the 
plaintiff  has  good  cause  of  action  against  the  defendant,  to  the 
amount  of  £50  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  unless  he  be 
apprehended,  and  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution  of  his 
action,  such  Judge  may,  in  the  prescribed  manner,  order  such  de- 
fendant to  be  arrested  and  imprisoned  for  a  period  not  exceeding 

>  3  Q.  B.  910!  •  1  Dowl.  106  j  6  Bing,  N.  C.  49.  »  7  Dowl.  346. 
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six  months,  unless  he  has  sooner  given  the  prescribed  security, 
not  exceeding  the  amount  claimed  in  the  action,  and  that  he  will 
not  go  out  of  England  without  leave  of  the  Court."  And  the 
10th  section  describes  what  the  term  ''  prescribed"  means,  and  re- 
fers to  the  general  rule  of  the  several  Courts. 

The  Sd  section  of  the  1  and  2  Vic  ,  c.  IIO,  enacts :  "  That  if  a 
plaintifi  in  any  of  Her  Majesty's  Superior  Courts  of  Law,  at  West- 
minster, in  which  the  defendant  is  now  liable  to  arrest,  whether 
upon  the  order  of  a  Judge  or  without  such  order,  shall,  by  the 
affidavit  of  himself,  or  of  some  other  person,  shew  to  the  iatis/ac- 
don  of  a  Judge  of  one  of  the  Superior  Courts  that  such  plaintiff 
has  a  cause  of  action  against  the  defendant  or  defendants,  to  the 
amount  of  £20  or  upwards,  or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause  for  believing  that  the  de- 
fendant, or  any  one  or  more  of  the  defendants,  is  or  are  about  to 
quit  England,  unless  he  or  they  be  forthwith  apprehended,  it  shall 
be  lawful  for  such  Judge,  by  a  special  order,  to  direct  that  such 
defendant  or  defendants,  so  about  to  quit  England,  shall  be  held 
to  bail  for  such  sum  as  such  Judge  shall  think  fit,  not  exceeding 
the  amount  of  the  debt  or  damages." 

By  the  terms  of  this  section  it  is  necessary  to  have  the  order  of 
a  Judge  in  all  cases  to  obtain  the  arrest  of  the  defendant,  and 
therefore  the  plaintiff  shall  shew,  by  affidavit,  circumstances  to  the 
aadsfaction  of  the  Judge,  that  there  is  probable  cause  for  believ- 
ing^ he  is  about  to  quit  England;  that  Lb,  that  the  probable  cause 
shall  appear  from  the  facts  stated  to  the  Judge — ^that  the  English 
Statute  requires.  Our  Statute  does  not  require  anything  more 
than  that  the  plaintiff  shall  state  in  his  affidavit  "  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to  quit 
the  Province."  No  order  of  a  Judge  is  necessary  and  no  state- 
ment is  required  to  be  made,  of  what  circumstances  the  plaintiff  has 
for  believing  the  defendant  is  about  to  quit  the  Province.  The 
'Englifikk  Statute  requires  '^  the  plaintiff  shall  show  to  the  satisfac- 
tion of  the  Judge,  that  there  is  probable  cause  for  believing  the  de- 
fendant is  about  to  quit  England,  that  is,  that  the  probable  cause 
ahall  appear  from  the  facts  stated  to  the  Judge — ^it  does  not  mean 
it   ahaU  appear  to   deponent.     See    IVillis  v.    Snook^     By   our 
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Statute  it  is  expressly  required  the  deponent  shall  make  oath  in 
addition  to  what  was  heretofore  required  by  the  practice  of  the 
Court,  that  there  is  probable  cause  for  believing  that  the  defend- 
ant  is  about  to  quit  the  Proyince — the  deponent  must  be  satisfied 
there  is  probable  cause — not  the  Court  or  a  Judge,  for  no  order  is 
required  to  enable  the  plaintiff  to  cause  the  defendant  to  be  ar- 
rested. The  affidavit  in  this  case,  of  the  agent  and  attorney  of  the 
plaintiff,  is,  I  think,  a  compliance  with  the  77th  section  of  the  37th 
Vic,  cap.  7,  and  this  is  in  accordance  with  the  Common  Law 
Procedure  Act  of  1878.  But  if  the  commencement  of  this  action 
had  been  by  writ  of  summons  and,  before  final  judgment  in  such 
action,  h  the  plaintiff  had  been  desirous  to  hold  the  defendant  to 
bail,  he  is  by  the  28th  section  of  « the  Common  Law  Procedure 
Act  of  1873,''  upon  making  and  filing  an  affidavit  of  debt  con* 
formable  to  the  practice  of  the  Court  in  bailable  actions,  "  with  an 
allegation  therein  that  he  has  good  reason  to  believe — and  does 
believe — that  the  defendant  is  immediately  about  to  leave  the 
Province,  or,  on  obtaining  a  Judge's  order  for  that  purpose,  (in 
cases  where,  by  the  practice  of  the  Court,  a  Judge's  order  is 
necesbaryj  may  sue  out,"  etc. 

In  Cunliffe  v.  Malta s^  the  affidavit  stated,  "  And  this  deponent 
further  saith  that  he  and  his  said  co- partner  are  in  danger  of  losing 
their  said  debt  unless  the  defendant  be  held  to  bail.  And  this 
deponent  further  saith  he  has  been  informed  and  believes  that  the 
said  defendant  is  about  leaving  England  for  foreign  parts."  This 
was  held  to  be  sufficient  for  a  Judge  to  make  an  order  to  hold  a 
defendant  to  bail  under  1  and  2  Vict.,  cap.  110,  sec.  S,  and  no 
question  was  made  to  rescind  the  Judge's  order  on  this  ground, 
though  it  was  as  to  the  amount  of  the  debt. 

I  am  therefore  confirmed  in  the  opinion  I  expressed  in  Jen^ 
kins  V.  McFee  in  Easter  I'erm  last,  and  that  following  the  words  of 
the  Act  is  all  that  is  necessary.  I  refused  to  make  an  order, 
and  discharged  the  summons,  leaving  the  defendant,  if  dissatisfied 
with  my  opinion,  to  come  before  the  Court. 

If  the  Legislature  had  intended  to  make  the  law  of  arrest  the 
same  as  it  is  in  England,  they  have  entirely  omitted  the  machinery 
in  legislation  by  which  it  is  done,  and  not  followed  the  Acts,  as 
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the  proceedings  by  bailable  capias  in  England  are  now  wholly  col- 
lateral, whereas,  before  the  Statute  1  and  2  Vic,  c.  110,  until  the 
party  put  in  special  bail,  he  was  not  in  Court.  The  not  putting  in 
special  bail  does  not  now  delay  the  plaintiff  at  all,  and  he  may  go 
on  with  the  original  action  :  Ede  v.  Collingbridge,i  But  by  our 
Act,  if  the  first  process  be  by  capias,  the  plaintiff  cannot  go  on 
with  his  action  unless  special  bail  is  entered,  and  if  ic  be  the  sum- 
mons in  the  action  the  capias  is  provided  for  in  the  Common  Law 
Procedure  Act,  it  being  no  wise  altered  by  the  77th  section  of  87 
Vict.,  cap.  7,  so  that  the  affidavit  to  be  made  for  holding  the  party 
to  bail  is  the  same  as  bitherto,  only  that  the  additional  words  re- 
quired by  the  77th  section  is  added  if  by  a  first  process. 

In  Gibson  v.  Bradford*  Crompton,  J.,  says :  '*  There  is  nothing  in 
the  objection  that  the  party  does  not  express  his  belief  that  the 
debtor  will  go  abroad  unless  he  is  forthwith  arrested  :  the  order 
is  to  be  made  upon  the  belief  of  the  Judge.'' 

In  Cifdand  v.  Child,*  Coleridge,  J.  :  "  Before  the  1  and  2 
Vic,  c.  110,  an  affidavit  of  debt  was  sufficient,  and  the  capias  is- 
sued without  an  application  to  a  Judge  ;  the  only  check  qa  that 
proceeding  being  by  bringing  the  bail-bond  before  a  Judge  and 
shewing  that  defects  existed  upon  the  face  of  ii ;  or  under  the  43d 
Geo.  3,  cap.  44,  it  the  arrest  was  excessive.  Then  this  Act  of 
Parliament  passed,  reciting  in  the  preamble,  that  the  present  power 
of  arrest  upon  mesne  process  is  necessarily  extensive  and  severe, 
and  ought  to  be  relaxed.  This  pan  enacts,  that  no  person  shall 
be  arrested  on  mesne  process,  except  in  the  cases  and  in  the  man- 
ner thereafter  provided.  By  the  3d  section  the  plaintiff  must  do 
two  things :  he  must  shew,  to  the  satisfaction  of  a  Judge,  that  he 
baa  a  cause  of  action  against  the  defendant  to  the  amount  of  £20, 
or  has  sustained  damage  to  that  amount,  and  that  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit  England. 
These  two  things  are  in  respect  of  two  different  matters — one  to 
the  cause  of  action,  the  other  to  a  matter  collateral  to  the  action. 
I  quite  agree  there  is  nothing  in  the  6th  section  which  confines  its 
operations  to  one  of  these  matters  more  than  to  the  other ;  but  as 
before  the  Act  passed,  parties  were  restricted  to  defects  upon  the 
bail-bond,  so  now  as  regards  the  affidavit,  the  cause  of  action  re- 
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^^^^  mains  as  before,  and  the  only  thing  to  be  inquired  into  is  the  col- 
MoCallum  lateral,  whether  the  defendant  is  about  to  quit  the  country,  which 
could  never  be  decided  elsewhere  ;  and  the  defendant  may,  there- 
fore, on  an  application  of  this  nature,  contradict  the  fact,  and  the 
plaintiff  may  also  file  fresh  affic^avits,  and  so  the  wbole  matter 
comes  before  the  Judge,  whose  decision  is  final ;  but  the  Court 
never  goes  further.  If  affidavits  were  received,  who  go  to  the 
right  of  the  matter,  there  would  be  this  inconvenience  :  a  Judge 
might,  by  listening  to  the  party  which  swears  most  stiffly,  come  to 
one  decision,  and  the  jury  on  the  trial  might  arrive  at  another. 
The  practice  is  now  uniform,  and  has  been  acted  upon  after  a  full 
consideration  of  what  the  law  was  before  the  statute,  and  the  in- 
convenience that  would  result  from  a  different  course."  Bule  re- 
fused. In  that  case  the  defendant  at  the  time  of  the  action  brought 
was  a  minor,  but  the  Court  would  only  enter  into  the  question, 
whether  the  defendant  was  or  was  not  about  to  quit  the  country. 
In  Daniel  v.  Fieldingy^  Rolfe,  B.,  in  giving  the  judgment  of 
the  Court  upon  an  action  for  maliciously  arresting  and  holding  the 
defendant  to  bail,  says  :  "  By  the  1  and  2  Vic,  c  110,  a  great 
change  was  made  in  the  law  relative  to  arrest  on  mesne  process, 
and  by  consequence  in  the  nature  of  the  action  for  malicious  ar- 
rest. By  the  first  section  of  the  statute,  arrest  on  mesne  process 
is  abolished ;  but  then  by  section  3  it  is  enacted  that  if  a  plaintiff 
shall,  by  the  affidavit  of  himself  or  some  other  person,  show  to 
the  satisfaction  of  a  Judge,  that  he  has  a  cause  of  action  against  a 
defendant  to  the  amount  of  £20  or  upwards,  and  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to  quit 
England,  then  it  shall  be  lawful  for  the  Judge,  by  special  order, 
to  direct  that  the  defendant  may  be  held  to  bail  for  such  sums  as 
the  Judge  may  think  fit,  not  exceeding  the  amount  of  the  debt ; 
and  therefore  the  plaintiff  may  sue  out  a  capias  according  to  the 
form  given  in  the  schedule  of  the  Act.  By  section  4  the  sheriff  is 
directed  to  arrest  the  defendant  on  such  writ  of  capias,  who  is  to 
remain  in  custody  until  he  has  given  bail  or  made  a  deposit  to 
secure  the  debt  and  costs  as  he  might  have  done  under  the  former 
statute.  Section  5  enacts,  that  this  arrest  may  be  made  at  any 
stage  of  the  proceedings ;  and  section  6  enables  the  party  to  apply 
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to  any  Jadge  or  to  the  Court  for  a  rule  or  order  on  the  plaintiff  to 
shew  cause  why  he  should  not  be  discharged  out  of  custody ;  and 
the  Court  or  Judge  may  make  such  order  thereon  as  may  seem 
jubt,  provided  any  such  order  made  by  a  Judge  may  be  discharged 
or  varied  by  the  Court.  This  very  important  alteration  in  the 
law  has  of  necesaity  materially  altered  the  nature  of  the  action  for 
a  malicious  arrest.  The  foundation  on  which  such  action  now 
rests  is,  that  the  party  obtaining  the  capias  has  imposed  on  the 
Judge  by  some  false  statement — some  suggestio  faln^  or  suppressia 
fferiy  and  has  therefore  satisfied  him,  not  only  of  the  existence  of  the 
debt  to  the  requisite  amount,  but  also  that  there  is  reasonable 
?round  for  supposing  the  debtor  is  about  to  quit  the  country. 
But  how  will  it  be  if,  upon  an  affidavit  fairly  stating  the  facts,  he 
succeeds  in  satisfying  a  Judge  that  the  defendant  is  about  to  quit 
the  country,  and  so  obtains  an  order  for  a  capias  to  arrest  the  de- 
fendant, even  though  he  may  not  himself  believe  that  the  defend- 
ant does  intend  to  leave  the  country  ?  If,  indeed,  the  party  ar^ 
rested  had  not  such  intention,  he  has  the  power,  under  section  6, 
of  making  a  substantive  application  to  a  Judge  or  to  the  Court,- 
praying  to  be  discharged  out  of  custody ;  and  this  will  be  done  as 
a  matter  of  course,  if  the  party  arrested  succeeds  in  satisfying  the 
Court  that  he  has  not,  nor  ever  had,  the  intention  imputed  to  himr 
But  a  discharge  affords  no  ground  of  action  against  the  party  at 
whose  instance  the  party  discharged  has  been  held  to  bail,  pro-^ 
vided  only  that  the  original  order  of  the  Judge  has  been  fairly  ob-^ 
tained.*' 

1  am  therefore  of  the  opinion  the  affidavit  made  in  this  case  fol^ 
lowing  the  words  prescribed  in  the  77th  section,  adding  thereto^ 
*'  that  the  defeudant  informed  the  deponent  he  intended  to  leave 
the  Province,"  fully  complies  with  the  requirements  of  the  said 
section,  and  that  nothing  more  is  required  to  be  set  forth.  Buty 
if  he  is,  in  addition  to  following  the  words  of  the  Act,  also  to  set 
out  the  grounds  by  stating  the  particular  reasons  why  his  absence 
will  materially  prejudice  the  plaintiff  in  the  prosecutiou  of  ther 
suit,  this  will,  I  think,  cast  upon  the  plaintiff  very  Unnec^tisary  btti'' 
theoa,  and  what  is  not  done  or  required  under  the  English  Act(9« 
This  would  be  giving  a  forced  and  unreasonable  construction  to 
the  section,  which  I  do  not  think  requires  the  plaintiff  to  state  how 
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and  in  what  way  it  will  prejudice  him,  and  the  grounds  upon 
which  he  arrived  at  that  conclusion.  The  English  Act  provides 
this  may  be  answered  by  the  defendant  denying  he  is  about 
leaving  England,  and  the  plaintiff  may  produce  additional  affida- 
vits, and  the  whole  to  be  enquired  of  by  the  Judge.  Our  Act 
makes  no  provision  for  such  an  enquiry,  nor  is  an  order  of  a  Judge 
necessary ;  the  affidavit  is  only  to  be  made  in  terms  of  the  Act.  It 
is  a  useful  rule  in  construing  Statutes  to  adhere  to  the  ordinary 
meaning  of  the  words  used  and  to  give  the  grammatical  construc- 
tion, unless  it  is  at  variance  with  the  intention  of  the  Legislature 
to  be  collected  from  the  Statute  itself,  or  leads  to  a  manifest  ab- 
surdity or  repugnance,  in  which  case  the  language  may  be  varied 
or  modified  so  as  to  avoid  such  inconvenience,  but  no  further. 
The  Act  required  the  plaintiff  to  state  there  is  probable  cause,  etc. 
He  has  done  so,  and  in  the  jurisdiction  of  Justices  in  civil  suits, 
in  order  to  remove  a  cause,  the  party  is  to  make  affidavit  '*  he 
thinks  substantial  justice  has  not  been  done  him  "  This  would  be 
too  indefinite  to  indict  a  party  for  perjury,  and  yet  this  has  no- 
where been  questioned  upon  that  ground.  Why  should  a  party 
be  obliged  to  follow  the  words  of  the  Act  in  one  case  and  in  an- 
other not  ?  It  was  said  that  an  indictment  for  perjury  could  not 
be  sustained  on  those  words,  and  that  was  essentially  necessary  in 
an  affidavit  to  hold  to  bail.  A  different  doctrine  is  laid  down  by 
LeBlanc,  J.,  in  French  v.  Bellew:^  "  It  is  not  necessary  in  all  in- 
stances that  the  affidavit  of  debt  should  be  in  that  form  which  is 
capable  of  supporting  an  indictment  for  perjury ;  for  then  an  affi- 
davit sworn  before  a  magistrate  in  a  foreign  country  would  be  in- 
sufficient, whereas  the  Court  is  in  the  habit  of  acting  upon  such 
affidavits,  and  on  the  other  hand  refuses  them  when  sworn  before 
a  Justice  of  the  Peace  or  Mayor  of  a  borough.  This  shews  that 
the  criterion  of  receiving  such  affidavits  is  not  that  the  party  mak- 
ing them  may  be  indicted  for  perjury,  if  false,  but  that  they  are 
only  to  guide  our  discretion  here  in  ordering  bail."  See  also  the 
same  doctrine  laid  down  by  the  Court  in  O^ Mealy  v.  Newell.* 
Acting  upon  these  reasons  I  am  therefore  of  the  opinion,  this  hav- 
ing been  done,  there  are  no  grounds  for  discharging  the  de- 
fendant. 
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Wetmorb,  J.     I  adhere  to  the  opinion  expressed  by  me  in  the 
case  of  Jenkins  r.  AicFee^  and  think  the  affi  lavit  insufficient. 

FiSBLSRy  J.  I  adhere  to  the  opinion  I  expressed  in  Jenkins  r. 
McFeCy  and  I  agree  with  my  Brother  Wbldon  ia  the  conclusion 
at  which  he  has  arrived.  I  do  not  think  it  necessary  to  add  much 
to  his  very  able  judgment.  Were  it  not  for  the  difference  of 
opinion  among  my  brethren,  I  should  have  thought  this  a  very 
plain  question.  The  affidavit  follows  the  very  words  of  the  Act. 
It  is  contended  that  it  should  go  further,  and  state  the  reasons  for 
such  belief,  and  in  what  manner  the  defendant's  absence  from  the 
Province  would  prejudice  the  plaintiff  in  the  prosecution  of  his 
suit.  Had  the  Act  required  the  order  of  a  Judge  before  the  ar- 
rest, there  would  be  some  reasoa  for  the  statement  of  such  facts  as 
would  satisfy  the  mind  of  the  Judge  that  there  was  probable  cause 
for  believiag  defendant  was  about  to  quit  the  Province,  and  that 
his  absence  would  materially  prejudice  the  plaintiff  in  the  prose- 
cution of  his  suit ;  but,  as  the  Legislature  has  authorized  the  plain- 
tiff to  determine  that  matter,  I  do  not  think  more  is  required. 
Circumstances  leading  to  that  conclusion,  in  the  one  case,  must  be 
known  to  the  plaintiff :  in  the  other,  as  they  could  not  be  known 
to  the  Judge,  they  must  be  shewn  to  his  satisfaction.  This  Act 
follows  in  its  terms  the  English  Act  of  I  and  2  Vic,  c.  110,  only 
that,  by  that  Act,  it  is  stated  that  the  plaintiff  must  shew  to  the 
satisfaction  of  a  Judge  that  there  is  probable  cause  for  believing 
that  the  person  sought  to  be  arrested  is  about  to  quit  England  un- 
less he  was  forthwith  apprehended.  How  could  that  fact  be  shewn 
to  the  satisfaction  of  a  Judge  without  stating  particularly  the  cir- 
cumstances and  the  ground  of  the  plaintiff's  belief?  From  these 
circumstances  the  Judge  must  determine  whether  there  is  probable 
cause  or  not.  In  this  view  the  authorities  cited  are  intelligible; 
but  there  is  no  such  provision  in  the  77th  section  of  our  Act,  and, 
if  the  Legislature  had  intended  anything  more  than  the  section 
means  in  plain  English,  I  think  they  would  have  said  so.  The 
▼ery  omission  of  the  words,  '^  shew  to  the  satisfaction  of  a  Judge," 
confirms  this  view.  It  is  said  perjury  cannot  be  assigned  on  this 
affidavit.  It  is  not  necessary  to  determine  that ;  nor  is  it,  in  my 
opinion,  of  any  consequence  whether  it  can  be  or  not  Where 
the   language  is  plain,  I  am  not  inclined  to  speculate  as  to  what 
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might  have  been  the  iotention  of  the  Legislature.  The  policy  of 
the  Act  is  alone  for  the  Legislature  :  all  I  hare  to  do  is  to  expound 
it.  Our  Legislature  appear  to  have  left  the  plaintiff  to  determine 
this  very  point,  that  the  English  Act  has  devolved  upon  the 
Judge. 

Allen,  J.  I  think  the  a£Eidavit  in  this  case  was  insufficient.  I 
stated  in  a  former  case/  that  in  order  to  justify  the  arrest  of  a  per- 
son, I  thought  it  was  not  sufficient  that  an  affidavit  should  be 
made  in  the  very  words  of  the  Act,  without  stating  any  reasons 
for  the  plaintiff's  belief,  and  I  have  seen  no  reason  to  change  my 
opinion.  Our  Act  declares  that  a  person  shall  not  be  arrested  on 
mesne  process  in  any  action,  unless  the  plaintiff  or  some  person  on 
his  behalf,  shall  make  oath  in  addition  to  what  is  heretofore  re* 
quired  by  the  practice  of  the  Court,  **  that  there  is  probable  cause 
for  belie viug  that  the  defendant  is  about  to  quit  the  Province,  and 
that  the  absence  of  the  defendant  from  the  Province  will  materially 
prejudice  the  plaintiff  in  the  prosecution  of  his  suit."  In  the  pres- 
ent case,  it  is  true  that  the  affidavit  of  the  plaintiff's  attorney  states 
that  the  defendant  had  informed  him  of  his  intention  to  leave  the 
Province,  and  that  would  be  sufficient,  if  the  attorney  had  sworn 
to  his  own  belief  on  the  subject,  but  he  has  not  done  so.  His 
affidavit  only  states  "  that  there  is  probable  cause  for  believing  that 
the  said  Edward  George  Perkins  is  about  to  leave  the  Province." 
I  certainly  think  that  where  our  Statute— -differing  from  the  Eng- 
lish Act  1  and  2  Vic,  c.  110,  from  which  the  words  are  taken — 
allowed  an  arrest  on  the  affidavit  of  the  plaintiff,  without  a  Judge's 
order,  it  must  have  intended  that  the  person  making  the  affidavit 
should  at  least  swear  to  his  belief,  that  the  defendant  was  about  to 
quit  the  Pi  oviuce,  and  should  shew  the  probable  cause  for  his  be- 
lief. This  was  held  to  be  necc  ssary  in  the  case  of  BcUeman  v. 
Dunn*  a  case  under  the  Statute  1  and  2  yic.,c.  110  ;  and  though 

^Jenkint  v.  McFee^  Ante  41.  In  referring  to  the  jadgment  in  that  case  during 
the  argument  of  a  cause  in  Hilary  term  last,  the  learned  Chief  Justice  and 
Wetmore,  J.,  stated  that  their  opinion  in  Jenkint  v.  McFee  was  given  under  the 
supposition  that  the  affidavit  was  made  in  the  very  words  of  tiie  Act,  without 
containing  any  statement  of  the  reasons  for  deponent's  belief.  It  will  be 
noticed,  however,  on  referring  to  that  case,  that,  while  the  affidavit  gives  the 
grounds  for  the  belief  that  defendant  is  about  to  quit  the  Province,  it  does  not 
show  how  defendant's  absence  will  prejudice  plaintiff  in  the  prosecntioa  of 
his  suit. 

«  7  Dowl.  106. 
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in  the  sabseqaent  case  of  fVillis  v.  Snook^^  it  was  held  that  it  was         ^^"^^ 

unnecessary  for  the  deponent  to  state  his  belief  that  the  defendant     HoCAu.im 

was  about  to  qnit  England,  it  was  so  decided  expressly  on  this 

ground   that  the  Statute  only  required  that  the  plaintiflF  should 

show  that  fact  to  the  satisfaction  of  the  Judge ;  and,  therefore,  if 

the  facts  stated  in  the  affidavit  satisfied  the  Judge  that  there  was 

probable  cause,  the  plaintiff's  belief  about  it  was  immaterial.  Had 

our  Statute  required  a  Judge's  order  before  the  defendant  could 

be  arrested,  the  reasoning  of  the  Court  in  that  case  would  hare 

been    very  apposite ;   but  the  power  given   to  the  plaintiff  by 

our  Act,  to  arrest  the   defendant  on  his  own  affidavit,  without  a 

Judge's  order,  makes  that  case,  to  my  mind,  quite  inapplicable. 

The  affidavit  in  the  present  case   states  **  that  there  is  probable 

cause  for  believing,"  etc.     Who  has  probable  cause  for  believing  ? 

Surely  the  Legislature  must  have  intended  that  the  person  making 

the  affidavit  should  state  his  belief  to  the  fact  ?     I  therefore  think 

that  the  belief  of  the  plaintiff,  that  the  defendant  is  about  to  quit 

the  Province,  is  necessary  to  be  sworn  to  under  our  Act. 

I  also  think  that  the  last  clause  of  the  affidavit  is  insufficient 
The  deponent  swears,  in  the  words  of  the  Act,  '^  that  the  absence 
of  the  said  Edward  George  Perkins  from  the  Province  will  ma- 
terially prejudice  the  said  Archibald  McCallum  in  the  |  rosecution 
of  his  suit."     No  reasons  are  given  for  this  statement     The  ab- 
sence of  the  defendant  from  the  country  does  not  necessarily  pre- 
jodioe  the  plaintiff  in  the  prosecution  of  his  suit.     Unless  he  re- 
quires him  as  a  witness,  the  plaintiff  can  go  on  with  his  suit  and 
obtain  judgment,   as  well  when    the    defendant  is   out   of  the 
Province  as  when  he  is  present ;  and,  therefore,  unless  the  plain- 
tiff shews  why  he  will  be  prejudiced  in  the  prosecution  of  his  suit 
by  the  defendant's  absence,  his  affidavit  does  not  shew  that,  which 
I    think  the  Legislature  must  have  intended   the  plaintiff  should 
state  before  he  deprived  the  defendant  of  his  liberty.     This  is  the 
construction  given  in  England  to  similar  words  in  ''  The  Debtor's 
Act,  1869,"  where  it  has  been  held,  that  in  order  to  bring  a  case 
under   this  section,  the  plaintiff  must  shew  that  he  requires  the 
nresenca  of  the  defendant  for  the  purpose  of  evidence ;  and  that 
hia  affidavit  should  disclose  the  facts  which  he  requires  the  de, 
~  >SM.  ftW.  147. 
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fendant  to  prove ;  and  that  it  is  not  suiEcient  that  it  will  be  difficult 
or  impossible  for  the  plaintiff  to  realise  the  fruits  of  a  judgment 
in  the  action  if  the  defendant  is  allowed  to  leave  England :     York- 
shire Engine  Co.  v.  Wright  cited  in  Day's  Com.  L.  Proc.  Act,  407. 
As  I  understand  the  opinions  of  my  brethren  who  differ  from 
me  in  the  construction  of  this  Act,  they  consider  it  quite  enough 
that  a  plaintiff  should  make  an  affidavit  in  the  very  words  of  the 
Act,  viz. :  "  That  there  is  probable  cause  for  believing  that  the  said 
defendant  is  about  to  quit  the  Province^  and  that  the  absence  of 
the  said  defendant  from  the  Province  will  materially  prejudice  the 
said  plaintiff  in  the  prosecution  of  his  suit** — without  the  state- 
ment of  one  single  fact  to  support  such  opinion  :  a  construction,  it 
seems  to  me,  which  entirely  defeats  the  very  object  of  requiring 
an  affidavit,  namely — the  statement  of  positive  facts.     In  giving 
the  construction  to  the  Act  which  I  do,  I  think  I  am  neither 
adding  words  to  it,  or  putting  a  forced  or  unreasonable  construc- 
tion upon  it.     I  cannot  believe  that  the  Legislature  intended  that 
a  man  should  be  deprived  of  his  liberty  on  an  affidavit  framed  in 
the  very  words  of  the  section ;  but  rather,  that  such    facts  and 
circumstances  should  be  stated  in  the  affidavit  as  would  shew  a 
reasonable  inference  that  the  defendant  was  about  to  quit  the 
Province,   and   that  his   absence  would  materially  prejudice  the 
plaintiff  in  the  prosecution  of  his  suit.     I  think  a  different  con- 
struction would  be  most   unreasonable.     Why  should  a  general 
statement  of  belief  in  an  affidavit,  unsupported  by  a  single  fact, 
be  sufficient  to  procure   a  man's  arrest  at  the  mere  will  of  the 
plaintiff,  when  facts  are  required  to  be  stated  where  a  Judge  has 
to    adjudicate   upon    the    affidavit,    and   determine   whether   the 
plaintiff  has  shewn  sufficient  to  warrant  the  arrest  of  the  defendant 
,  under  the  Act?     Our  Legislature  has  thought  proper  to  allow  a 
defendant  to  be  arrested  in  certain  cases  on  the  affidavit  of  the 
plaintiff,  without  the  intervention  of  a  Judge's  order ;  but  I  think 
it  never  was  intended  that  the  plaintiff  should  be  relieved  from 
stating  facts  in  his  affidavit. 

For  these  reasons  I  think  the  bail  should  have  been  discharged| 
and  an  exoneretur  entered  on  the  bail-piece. 

Ritchie,  C.  J.,  said,  that  as  the  Court  was  equally  divided  in 
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Affidavit  to  hold  to  bail — Arrest — 38  Vtc,  c,  4,  sec.  2 —  Whether  grounds 
of  '*  reasonable  expectation  ^  must  be  stated. 

In  an  ■ffidftrit  to  hold  to  bail,  under  the  Act  38  Vic,  c.  4,  sec.  2,  it  is  not  suffi- 
cient to  swear  in  the  words  of  the  Statute,  without  setting  forth  the  grounds 
of  the  phdntifT's  expectation  of  recovering  his  debt  hy  the  defendant's  arrest. 
Per  Ailn,  C.  J.,  and  Witmou  and  Duvr,  J.  J.,  Wbdloh  and  Fishib,  J  J.,  cUuen- 

This  was  an  application  to  set  aside  a  Judge's  order,  directing 
that  the  bail-bond,  given  in  this  cause  on  the  arrest  of  defendant, 
shofuld  be  cancelled,  by  reason  of  the  affidavit  to  hold  to  bail  being 
defective.  The  arrest  was  made  under  section  S'  of  the  Act  88 
Vic.>  c.  4.  The  affidavit,  after  stating  the  indebtedness,  added  : 
'*  That  by  the  arrest  of  the  said  Robert  Elliott,  I  have  a  reason- 
able expectation  of  recovering  the  whole  or  part  of  said  debt,  and 
that  such  arrest  is  not  sought  for  the  purpose  of  vexing  and  har- 
rasaing  the  said  Robert  Elliott." 

Oct.  19.  Rainsfordy  for  defendant,  submitted  that  the  order  of 
discharge  was  properly  made,  as,  under  the  Statute,  the  reasons  for 

^  Section  3  enacts  that,  notwithstanding  anything  contained  in  the  Act  37 
▼ic^  c.  7,  "  any  person  may  be  arrested  and  held  to  bail  or  committed  to  prison 
OQ  ttesDO  process  in  any  oause  of  action  in  which  the  amount  sought  to  be  re- 
corered  is  over  twenty  dollars,  and  for  which  he  might  have  been  arrested  be- 
Ibre  the  passing  of  the  said  Act,  if  the  plaintiff  or  some  person  on  his  behalf 
■uke  affidavit  ot  the  cause  of  action  and  of  the  amount  due,  which  shall  be  en- 
dorsed on  the  writ,  and  that  by  the  arrest  of  the  defendant  he  has  a  reasonable 
ezpectetion  of  recovering  the  whole  or  part  of  his  debt^  and  that  such  arrest  is 
aot  sooght  for  the  purpose  of  vexing  and  harrassing  the  debtor :  provided  that 
a  Jodgrs  order  shall  be  necessary  wherever  by  the  practice  of  the  Court  it  was 
fbrmerl]^  required.!* 
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this  case,  he  should  decide  in  favoremUbertatt.  That  the  affidavit,  ^^^P 
on  which  the  defendant  was  arrested,  dealt  in  generalities  in  snms  MoCallum 
important  particulars.  It  was  not  imposing  any  inconyenience  or 
undue  obligation  on  a  plaintiff  to  require  him  to  state  facts  in  his 
affidavit.  He  is  only  required  to  tell  the  reason  why  he  had  prob- 
able cause  for  believing  what  he  had  stated.  This  being  a  doubt- 
ful question  on  the  construction  of  the  Statute,  and  involving  the 
liberty  of  the  subject,  he  was  bound  to  decide  in  favor  of  the  de- 
fendant 

Order  to  set  aside  the  arrest  and  to  enter  an  exoneretur  on  the  bailpiece. 
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_-   ^^^^         plaintiff's  expectation  roust  be  giren,  so  that  they  might  be  con- 
Stbphbhboh    tradicted  if  untrue.     Perjury  could  not  be  assigned  on  this  affida- 
vit.    Again,  even  if  it  were  enough  to  swear  in  the  words  of  the 
Statute,  the  very  words  must  be  followed,  which  plaintiff  had  not 
done. 

£.  L.  IVetmorCy  contra.  A  question  very  similar  to  thiscame  be- 
fore the  Court  in  the  case  of  Jenkins  v.  McFeCy  where  the  Court 
were  equally  divided,  so  that  nothing  was  decided.  In  McCaUum 
V.  Perkins*  the  members  of  the  Court  remained  the  same  as  be- 
fore ;  but  Ritchie,  C.  J.,  gave  his  decision  on  the  ground  that, 
inasmuch  as  the  Act  then  under  consideration  was  one  affecting 
the  liberty  of  the  subject,  and  as  there  was  doubt,  he  would  lean 
to  that  construction  which  helped  to  extend  the  liberty  of  the  sub* 
ject.  That  was  an  erroneous  decision,  because,  the  Statute  having 
come  before  the  Court  for  construction,  the  parties  were  entitled 
to  the  benefit  of  the  construction  of  the  Chief  Justice.  Supposing, 
however,  that  decision  to  be  law,  the  language  of  the  Act  of  1875 
is  very  different  from  that  of  1874.  By  the  latter  Act  plaintiff 
must  swear  there  is  probable  cause :  by  the  former,  all  he  has  to 
state  is,  that  he  has  a  reasonable  expectation,  etc.  The  object  of 
the  Act  was,  not  to  lay  before  the  Court  the  grounds  of  expecta- 
tion, but  merely  to  provide  that  a  party  should  not  be  arrested 
unless  tha  plaintiff  has  in  his  own  breast  a  htmajide  expectation  of 
recovering  his  debt.     It  is  sufficient  to  follow   substantially  the 

words  of  the  Act. 

Cur,  Adv,  VuU. 

Oct.  23.     The  following  opinions  were  now  delivered  : — 

Allen,  C.  J.  The  question  in  this  case  arises  under  the  second 
section  of  the  Act  38  Vic,  c.  4. 

I  cannot  distinguish  this  case  in  principle  from  Jenkins  v.  McFee, 
and  I  adhere  to  the  reasons  on  which  I  based  my  opinion  in  that 
case.  £very  affidavit  must  state  facts,  and  the  statement  must  be 
direct  and  positive,  so  that  perjury  may  be  assigned  upon  it  There 
may  be  cases  arising  under  the  section  of  the  Act,  where  it  wonld 
be  necessary  to  obtain  a  Judge's  order  to  hold  the  defendant  to 
bail ;  and  surely  it   would  not  be  sufficient  in  such  a  case  for  the 


>  Ante,  41. 
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plaintiff  to  swear,  in  the  words  of  the  Act,  that  by  the  arrest  of 
the  defendant  '^  he  has  a  reasonable  expectation  of  recover  ing  the 
whole,  or  part  of  hi*  debt  ;"  thas  making  the  plaintiff  himself  the 
judge,  whether  he  has  a  sufficient  ground  for  arresting  the  defend- 
ant, and  leaving  the  Judge  no  discretion  in  the  matter.  If  it  is 
necessary  to  state  the  facts  on  which  the  plaintiff  bases  his  expec- 
tation, when  application  is  to  be  made  to  the  Judge,  will  a  less 
particular  statement  of  facts  be  sufficient  when  the  plaintiff  can 
make  the  arrest  on  his  own  affidavit  without  a  Judge's  order  ?  1 
think  not.  I  think  that  part  of  the  affidavit  must  be  as  full  and 
positive  in  the  one  case  as  in  the  other.  For  these  reasons  I  am 
of  opinion  that  the  rule  to  set  aside  the  Judge's  order  should  be 
discharged. 

Wjbldon,  J.  I  am  of  opinion  the  order  for  discharging  the  de- 
fendant and  delivering  up  the  bail-bond  ought  not  to  be  sustained. 
I  adhere  to  the  judgment  I  gave  in  Jenkins  v.  AicFee,  and  also  in 
McCatittm  v.  Perkins,  which  were  decided  upon  the  77th  section 
of  the  Act  37  Vic,  c.  1  ;  and  the  more  I  have  heard  the  subject 
discussed  the  more  confirmed  I  am  in  the  conclusions  which  I  came 
to.  I  shall  not  refer  to  any  other  authorities  than  those  contained 
in  my  judgment  in  McCallum  v.  Perkins.  The  affidavit  in  that 
case  stated  that  deponent  believed  the  defendant  was  about  to 
leave  the  Province  and  go  to  Prince  Edward  Island,  and  that  was 
held  by  a  majority  of  the  Court  not  to  be  a  compliance  with  the 
Statute  which  required  him  to  state  that  he  believed  there  was 
probable  cause  of  the  defendant's  leaving  the  Province.  But  this 
case  has  to  be  decided  upon  the  first  section  of  the  Act  of  1875, 
which  differs  very  materially  from  the  language  used  in  the  Act 
37  Yic,  c.  7  ;  and  it  may  be  the  Legislature  designedly  altered 
the  language  in  the  Act  passed  in  the  present  year  to  meet  the 
different  opinions  which  were  entertained  by  the  profession  as  to 
what  was  the  true  construction  of  the  words  *'  probable  cause"  in 
the  77th  section  of  the  37  Vic,  cap.  7.  In  my  opinion  the 
words  *'  probable  cause  for  believing"  have  a  different  meaning 
from  the  words  *•  hav3  reasonable  expectation  of  recovering  the 
whole  or  part  :**  these  latter  words  are  more  indicative  of  what 
was  in  the  mind  of  the  deponent.  The  cases  of  Jenkins  v.  McFee 
and  McCallvm  v.  Perkins  were  discussed  before  me  in  Chambers, 
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in  January^  1875,  and  were  appealed  from  my  judgment  to  this 
Court.  I  do  not  say  that  an  alteration  in  the  law  did  take  place 
in  consequence  of  a  difference  of  opinion  among  the  members  of 
the  bar  ,*  but  it  is  quite  certain  the  language  is  different  in  the 
two  Acts,  and  may  be  differently  construed.  The  Aci  for  the  re* 
moval  of  suits  from  before  Magistrates  in  Ciril  suits  requires  the 
applicant  to  swear  ''  lie  thinks  substantial  justice  has  not  been  done 
him,"  he  is  not  required  to  give  or  set  forth  his  grounds  for  think- 
ing so  ;  nor  do  I  consider  it  is  more  necessary,  when  the  law  re- 
quires the  applicant  to  make  oath  that  he  ''  has  reasonable  expec- 
tations of  recovering  the  whole  or  part  of  the  money^"  he  should 
be  required  to  state  the  facts  and  circumstances  from  which  he 
forms  the  *'  reasonable  expectation."  I  consider  it  is  so  difficult 
to  do  this,  it  virtually  prevents  an  affidavit  being  made  to  stand 
the  test  before  the  Court.  I  think  a  compliance  with  the  words 
of  the  Act  is  all  that  is  required  of  a  deponent ;  and  whether  per- 
jury can  be  assigned  upon  such  statements  or  not,  it  is  unnecessary 
for  us  to  determine.  The  requirements  of  the  Act  have  been,  to 
my  mind,  complied  with,  and  that  is  enough.  The  order  made  by 
the  learned  Judge  should  be  set  aside. 

Fisher,  J.  I  agree  with  my  Brother  Wbldon.  Whether  per- 
jury can  be  assigned  on  this  affidavit  is  a  matter  of  no  moment. 
Under  the  old  law  a  defendant  could  be  arrested  on  an  affidavit 
merely  stating  the  amount  of  the  debt ;  and  the  Legislature  has 
simply  required  the  party  to  swear,  in  addition,  that  he  has  a 
reasonable  expectation,  etc.  The  Act  is  to  my  mind  perfectly 
plain. 

Wetmore,  J.  I  have  not  at  all  altered  my  opinion,  and  en- 
tirely agree  with  the  views  of  the  learned  Chief  Justice.  It  never 
was  sufficient  to  bimply  swear  defendant  was  indebted  in  a  certain 
sum,  but  it  niust  be  shewn  when,  where  and  how  he  was  indebted. 
So  here,  it  is  not  enough  for  the  deponent  to  state  that  he  has  an 
expectation,  but  he  must  state  the  circumstances  which  give  rise 
to,  and  form  the  grounds  of,  such  expectation. 

Duff,  J.  I  also  entirely  concur  in  the  judgment  of  the  Chief 
Justice,  and  in  the  reasons  he  has  given.  I  have  nothing  further 
to  add. 

Rule  discharged. 
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FELLOWS  V.  THE  ALBERT  MINING  COMPANY.  ^^^^ 

Oorporatian — Power    and    authority    of   Directors — President — Remune" 

ration  of. 

The  Directore  of  a  Company  passed  a  resolution  allowing  their  President  a  sal- 
■17  of  $1200  for  the  year  then  current,  and  ordered  that  a  certificate  of  in- 
debtedn^Sw  under  the  corporate  seal,  should  be  issued  to  him  in  said  sum, 
upon  which  the  President  caused  the  corporate  seal  to  be  attached  to  the  cer- 
tificate. There  was  no  resolution  of  the  stockholders  Toting  the  President 
remuneratton  fi>r  his  services ;  nor  was  there  any  provision  either  in  the  Act 
ci  incorporation  or  the  By-Laws  of  the  Company  for  such  remuneration :  Held, 
in  an  action  brought  on  this  certificate,  That  the  President  was  not  by  law 
entitled  to  receive  pay  for  his  services ;  that  the  Board  of  Directors  had  no 
ric^t  to  pass  the  resolution  referred  to ;  that  the  act  of  aflizing  Uie  corporate 
seal  to  the  certificate  was  of  no  legal  force,  and  it  was  open  to  the  Company 
to  resist  payment  in  a  Court  of  law. 

Dbclabatioh  :  For  that  on  the  sixth  day  of  July,  A.  D.  1874,  by  a 
oertaia  instrument  or  agreement  in  writing  then  and  there  made,  sealed 
with  the  common  seal  of  the  said  defendants,  signed  by  James  I.  Fellows, 
the  President  of  the  said  Company,  and  countersigued  by  the  Secretary  of 
the  said  Company,  it  was  witnessed  that  the  said  Company  then  stood 
indebted  to  the  plaintiff  in  the  sum  of  $1200,  for  services  performed  and 
work  and  labor  done  by  plaintiff  for  defendants,  and  that  the  said  amount 
of  SI 200  was  then  due  and, owing  to  plaintiff;  and  it  was  farther  wit- 
nessed, by  said  instrament  and  agreement,  that  the  funds  of  the  said 
Company  could  not  then  be  mad^  available  for  defendants  to  pay  the  said 
indebtedness  from  the  defendants  to  the  plaintiff,  and  that  the  defendant^ 
thereby  acknowledged  that  they  stood  indebted  as  set  forth  in  said 
instrument  or  agreement  unto  the  plaintiff  in  the  snm  of  SI 200;  and 
it  was  farther  witnessed  by  said  instrament  or  agreement,  that  the 
defendants,  for  themselves,  their  successors  and  sssigns,  thereby  cove- 
nanted with  the  plaintiff,  his  execators  and  administrators,  to  pay  him, 
his  execators,  administrators  and  assigns,  the  said  sum  of  S1200  upon 
the  first  day  of  August  then  next  following,  and  interest  thereon,  at  the 
rate  of  six  per  cent,  per  annum,  yet  the  defendants  did  not  pay  to  the 
plaintiff  the  said  sum  of  S1200. 

2od  Count.  And  for  work  and  services  done  and  performed  by  the 
plaintiff  as  President  of  said  ('Ompany,  for  the  defendants,  at  their 
request. 

FucAS :  The  defendants,  as  io  the  first  count,  say.  That  before  and  at 
the  time  of  the  sealing  and  delivery  of  the  said  instrament  in  writing,  the 
plaintiff  and  divers  other  persons  were  Directors  of  the  said  Albert 
Mining  Company,  and  the  plaintiff  was  the  President  of  the  Company, 
and  had  been  in  such  office  as  President  since  the  fourth  day  of  July, 
A.  D.  1873,  and  continued  in  such  office  until  the  seventh  day  of  July, 
A.  D.  1874 ;  that  there  was  not  any  contract  or  agreement  between  the 
plaintiff  and  the  said  defendants  by  which  the  plaintiff  should  be  entitled 
to  have  or  receive  from  the  defendants  any  salary,  pay,  reward  or 
remnneration  for  his  services  as  President  of  the  Company,  and  there 
was  not  then,  nor  is  there  now,  any  provision  in  the  Acts  of  Incorpora- 
tion of  the  said  Company,  or  in  the  By-Laws  of  the  said  Company, 
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1876         providing  for  any  salary,  p»y,  reward  or  remuneration  to  the  President 
Fju.o^g      of  the  said  Company  for  his  services  as  President  while  in  such  office ; 
^  that  the  plaintiff  an^  the  said  other  parties,  Directors  as  aforesaid^  at  a 

The  Albbbt  °^^®^^°fi»  ®*  *^®  Board  of  Directors  of  the  Company,  held  on  the  seven- 
Mnnve  Co  *^®°*^  ^^Y  ^^  J^uie,  A.  D.  1874,  did  pass  a  certain  vote  of  themselves,  as 
Directors  of  the  said  Company,  which  vote  is  recorded  in  the  books  of 
the  said  Company  in  the  words  and  figures  following,  that  is  to  say, 
**that  the  sum  of  $1200  be  paid  to  Mr.  Fellows,  the  President,  as  his 
salary  for  the  year  ending  first  Tuesday  in  July  next,  and  a  sum  of  S600 
be  paid  to  Mr.  H.  Lawrance  Sturdee,  the  Secretary,  as  his  salary  for  the 
year  ending  first  Tuesday  in  July  next,  and  the  sum  of  $266.66  each  to 
the  Directors,  exclusive  of  i  he  President,  for  their  services  during  the 
said  year,"  and  at  another  meeting  of  the  said  Board  of  Directors,  held 
on  or  about  the  sixth  day  of  July,  A.  D.  1874,  they,  the  plaintiff  and 
the  said  other  parties,  Directors  as  aforesaid,  did  order  that  a  certificate 
of  indebtedness,  under  the  Coporate  Peal,  be  issued  to  the  plaintiff  in  the 
sum  of  $1200,  and  thereupon  the  plaintiff  did  cause  the  common  seal  of 
the  defendants  to  be  afiixed  to  the  said  certificate,  which  certificate  is  the 
instrument  in  writing  mentioned  in  the  said  first  count  in  the  declara- 
tion in  this  cause ;  that  the  services  mentioned  and  described  in  the  said 
.  instrument  as  services  performed  and  work  and  labor  done  by  the  plain- 
tiff for  defendants,  were  the  services  of  the  plaintiff  in  his  said  office  as 
President  of  the  said  Company  from  the  said  fourth  day  of  July,  A.  D. 
1873,  up  to  and  until  the  first  Tuesday  in  July,  A.  D.  1874,  and  not 
otherwise ;  that  there  was  not,  previous  to  or  at  the  time  of  the  affixing 
of  the  said  common  seal  to  the  said  instrument  in  writing,  nor  has  there 
been  since,  any  vote  of  the  stockholders  of  the  Company  authorizing  the 
pa}inent  of  any  sum  to  the  plaintiff  for  his  services  as  President,  or 
authorizing  the  Board  of  Directors  to  pay  him  for  such  services,  or  to 
vote  any  sum  to  him  for  pay  for  such  services,  or  authorizing  the  giving 
of  the  said  instrument  in  writing,  or  the  affiixing  of  the  common  seal  of 
the  Company  thereto,  or  any  vote  of  the  stockholders  ratifying  or  con  - 
firming  the  said  vote  of  the  Board  of  Directors,  or  ratifying  or  confirming 
ihe  execution  of  the  said  instrument  in  writing,  or  the  affixing  the  said 
common  seal  thereto,  or  the  payment  or  covenant  or  agreement  t^)  pay 
the  plaintiff'  the  said  sum. 

And  as  to  the  second  count  in  the  declaration  in  this  cause,  toe 
defendants  say,  That  the  plaintiff  and  divers  other  persons  were,  from 
the  first  day  of  July,  A.  D.  1873,  to  the  seventh  day  of  July,  A.  D.  1874, 
Directors  of  the  said  Mining  Company,  and  the  plaintiff  was,  from  the 
fourth  day  of  July,  A.  D.  1873,  to  the  seventh  day  of  July,  A.  D.  1874, 
the  President  of  the  said  Company ;  that  the  work  and  service  ^  mentioned 
in  the  said  second  count  were  the  usual  services  performed  by  the  Presi- 
dent of  the  Company  during  the  said  period,  and  not  otherwise ;  that 
the  plaintiff  and  the  said  other  parties,  Directors  of  the  said  Company,  at 
a  meeting  of  the  Board  of  Directorr',  held  on  or  about  the  seventeenth 
day  of  June,  A.  D.  1874,  passed  a  certain  vote,  which  vote  is  recorded  in 
the  books  of  the  said  Company  in  the  words  and  figures  following 
(reciting  the  resolution  stated  in  the  previous  plea) ;  that  there  was  no 
agreement  between  plaintiff  and  defendants  whereby  plaintiff  should  he 
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entitled  to  receive  any  salary,  pay,  reward  or  remuneration  for  his         ^^^^ 
services  as  President  for  the  term  during  which  he  Was  President,  and      F«.T^wa 
there  is  no  provision  in  the  Acts  of  Incorporation  of  the  Company,  or  in  ^ 

the  By-Laws  of  the  Company,  providing  for  any  salary,  pay,  reward  or  »rHi  Albbbt 
remuneration  to  the  President  or  Directors  for  his  or  their  services  as  n^n^^  q^ 
President  or  as  Directors ;  that  there  was  not  any  vote  of  the  stock- 
holders of  the  Company  authorizing  the  Directors  to  pay  the  plaintiff  for 
his  services  as  President,  or  to  agree  to  pay  the  plaintiff  for  his  services 
as  President,  or  to  vote  to  the  plaintiff  pay  for  his  said  services,  nor  is 
there  any  vote  of  the  said  stockholders  ratifying  or  confirming  the  said 
Tote  of  the  said  Directors,  or  voting  any  salary  or  pay  to  the  plaintiff  for 
each  services,  or  recognizing  the  right  of  the  plaintiff  to  receive  pay, 
salary,  reward  or  remuneration  for  his  said  services  as  President  of  the 
said  Company. 

Plaintiff'  demurred  to  these  pleas,  and  the  defendant  filed  the 
following  objections  to  the  declaration  : 

To  1st  Count,  1.  That  it  appears  on  the  face  of  the  declaration  that 
plaintiff  himself  was  President  of  the  Albert  Mining  Company,  and 
caused  the  seal  of  the  Company  to  be  affixed  to  the  instrument  set  up  in 
the  first  count.  2.  That  there  is  nothing  in  the  first  count  to  shew  that  - 
mich  instrument  was  given  or  sealed  for  any  previous  consideration. 
3.  That  plaintiff's  position  was  a  fiduciary  one  to  the  Company,  and  he 
ronld  not,  by  his  own  act  of  affixing  the  common  seal  to  an  instrument 
such  as  that  set  out  in  the  first  count,  create  a  liability  against  the  Com- 
pany in  his  own  favor.  4.  That  no  special  circumstances  authorizing 
BQch  act  of  the  plaintiff  are  shewn,  and  in  the  absence  of  any  such 
circumstances,  no  presumption  in  favor  of  the  legality  of  plaintiff's  act  of 
affixing  the  Company's  seal  can  be  made. 

To  the  whole  declaration :  That  the  first  and  second  counts  cannot 
properly  be  joined. 

June  17.  A.  P.  Palmer,  Q.  C,  and  C.  N.  Skinner,  Q.  C,  in 
sapport  of  demurrer.  We  show  the  services  were  performed, 
which  is  admitted,  and  the  pleas  are  that  there  was  no  authority 
in  the  Directors  to  give  plaintiff  the  obligation  ot  the  Company. 
There  is  no  allegation  of  fraud.  (Kitghib,  C.  J.  Do  not  these 
pleas  raise  only  one  point,  that  it  is  ultra  vires  of  the  Board  of  Di- 
rectors to  appropriate  the  funds  of  the  Company  to  pay  themselves  ; 
and,  secondly,  whether  the  Company  can  dispute  their  corporate 
seal  ?)  We  say,  the  Directors  have  power  to  pay,  and  if  they 
hare,  they  have  also  the  power  to  give  an  obligation  to  pay. 
(Ritchie,  C.  J.  The  last  proposition  cannot  be  disputed.)  2.  The 
Company  are  bound  by  their  seal.  3.  The  only  defence,  if  any, 
most  be  in  equity.  4.  The  Directors  have  the  power  to  give  this 
obligation.     5.  The  plea  is  uncertain.     (Ritchie,  C  J.     That  ob- 
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^^'^^        jection  is  more  to  the  form  than  the  substance.)     The  defendants 
F1LLOW8      have  taken  the  bold  position  that  the  services  of  the  President  are 

^*  presumed  to  be  gratuitous,  unless  there  is  a  vote  of  the  stock- 

ThiAlbibt  ,    ,-  .1.  •  t  .1 

Mnmro  Co     holders  granting  him  remuneration  ;  while  we  say  the  presump- 
tion is  the  other  way.     The  President,  it  is  true,  stands  in  a  dif- 
ferent relation  from  a  clerk ;  but  they  may  both  be  appointed  by 
the  Directors.     The  appointing  power  being  the  same,  why  should 
not  the  paying  power  be  also  ?     While  the  duties  of  the  Direc- 
tors are  fiduciary,  it  does  not  follow  that  those  of  the  President, 
who  is  appointed  by  the  Directors,  are  :  on  principle  there   is  a 
clear  distinction.     (Ritchie,  C.  J.     I  think  it  would  only  be  a 
question  of  qutmtum.)     The  President  is  more  than  primus  inter 
pares;  he  has  usually  more  duties  to  perform.     Again,  this  is 
within  the  powers  of  the  Directors  in  the  management  of  the  Com- 
pany's *affairs.     K  the  Directors,  being  the  agents  of  the  corpora- 
tion,   think  the    President's   services   worthy  of    remuneration, 
why  should  they  not  allow  him  a  reasonable  salary  ?     Passing^ 
from  that,  we  say  the  Directors  are  the  agents  of  the  corporation, 
clothed  with  all  the  powers  of  carrying  on  the  affairs  of  the  Com- 
pany ;  and  when  the  common  seal  is  attached  by  an  order  of  the 
Board  of  Directors,  when  there  is  no  allegation  of  fraud,  it  cannot 
be  disputed.     If  there  are  other  circumstances  outside  of  fraud, 
the  Company  must  go  into  a  Court  of  equity.     The  seal  cannot  be 
got  rid  of  in  a  Court  of  law,  in  the  absence  of  fraud.     Lastly,  the 
defendants  do  not  plead  to  the  quantum  meruit  count,  that  there 
were  no  meritorious  services.     Might  we  not  show  such  a  course 
of  circumstances,  in  the  absence  of  an  agreement,  as  would  entitle 
us  to  recover,  as,  for  instance,  that  previous  Presidents  had,  for  ten 
or  fifteen  years,  been  receiving  a  like, or  greater  sum  ?  The  following 
authorities  were  cited  :     Chandler  v.  Monmouth  Bank;^  Abb.  Dig, 
of  Corp.   Cos.,  pp.   286,   682  ;     Ang.    S(  Ames  Corp.,  sees.  817, 
818  ;  BulL  4r  Lea.  464 ;  Clarke  v.  Imperial  Gus  Co.;*  and  Ifor- 
ton  V.  Commissioners.'     (Ritchie,  C.  J.,  referred  to  Boyal  British 
Bank  v.  Tur  quant;*  and  Lambert  v.    Buonos  Ay^es  Railway  Co  »} 
S.  R.  Thomson,  Q.  C,  contra.     The  question  is,  whether  the 
Directors,  in  the  exercise  of  their  duties,  which  are  fiduciary,  can 

»1  Green  (N.J.)  255.  ''4  B.  4c  Ad.  324.  «7£xch.780L 

«5B.  4B.  2S0.  MS  W.N. 
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take    the    moneys    which    are    entrusted    to    them,    and    pay        ^^^^ 
themselves.     The  case  of  The  Royal  British   Bank  y.  Turquant     Fillows 
ia  directly  in  my  favor.     What  was  wanting  there  to  bring  home         ^* 
knowledge  of  the  firaud  to  the  holder  is  an  ingredient  here.     The    kjuqto  Co 
fraad  in  law  was  known  to  plaintiff^  for  he  was  a  participator  in 
the  attempt  to  divest  the  funds  from  the  channel  in  which   they 
ought  to  flow.     We  say  there  was  no  contract ,  which  negatives 
both  an  implied,  and  express  contract.     It  comes  to  this ;  can  a 
body  of  directors,  without  any  contract,  or  understanding  with  the 
stockholders,  take  the  corporate  seal  and  apply  it  to  unlawful  pur- 
poses ;  and  will  the  Company  be  thereby  entopped  in  law — where 
the  party  sealing  with  one  hand  is  the  person  receiving  with  the 
other  ?     If  plaintiff  wished  to  get  rid  of  the  fiduciary  relation  in 
which  he  stood,  he  should  have  replied  that  specially.     Aa  to  the 
second  count,  we  say  by  our  plea  that  the  services  were  the  usual, 
ordinary  services,  as   President  of  the  Company,  and   not  other- 
wise.    If  the  jury  can  find  there  was  an  implied  contract,  plaintiff 
must  reply  it.     We   allege,  in  effect,  that  there  was  no  contract, 
express  or  implied.     On  the  doctrine   applying  to  persons  acting 
in  a  fiduciary  capacity,  I  cite  York  and  North  Midland  Railway 
Co.  V.  Hudson  ;*    Phosphate  of  Lime  Co.  v.  Green  ;«   Spackman  v. 
Ecans,9    (Ritchie,  C.  J.     That  case  has  been  a  good  deal  at- 
tacked :  it  was  distinguished  in  one  ;  dissented  from  in  another ; 
followed  in  another.)     Hoiddsworth  v.  Ecans  ;*  Tyrrell  v.  Bank  of 
Ijondiyn  ;*  Ditnslon  v.  Imjferial   Oas   Light  Co,  ;*  Abb.  Dig.  285, 
582,  sec.  86  were  also  cited. 
Palmer,  Q.  C,  in  reply. 

Cur.  Adv.  VtdL 

The  judgment  of  the  Court  was  now  delivered  by 
Wkldon,  J.  We  are  of  opinion  that  the  general  authority  con- 
fided to  the  President  and  Directors  to  manage  the  concerns  of  the 
Company  does  not  authorise  them,  without  the  consent  of  the  gene- 
ral body  of  the  stockholders,  to  appropriate  to  their  own  use  the 
funds  of  the  Company.  Had  a  general  meeting  of  the  stockhold- 
ers concurred  in  the  vote,  and  had  the  seal  been  attached  as  a 
formal  act  of  the  Company,  endorsing  such  remuneration,  the  case 

'  16  Bear.  485.  "^L.  B.  1  C.  P.  43.  »L.  R.  3  H.  L.  Cas.  171. 

«  L.  B.  3  H.  L.  263.      •  10  H.  L.  Cas.  26.  •  3  B.  A  Ad.  126. 
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1^*^^        would  have  been  very  different ;  but  we  think  it  follows,  as  a 
FiLLowB      necessary  consequence^  if  the  President  and  Directors  had  no  right 
*'  to  vote  and  appropriate  to  themselves  money  for  their  services, 

Mamro  Go  ^^^3^  ^^^  ^^  right  to  affix  the  seal  of  the  Company  to  an  instru- 
ment acknowledging  a  liability  which  did  not  exist ;  and,  if  they 
did,  the  act,  the  affixing  of  the  seal  of  the  Company,  was  of  no 
legal  force.  The  seal  of  the  Company  was  not  in  the  custody  of 
the  President  and  Directors  to  be  so  applied,  and,  therefore,  we 
think  it  is  quite  open  to  the  Company  to  show  the  circumstances 
under  which  those  who  had  the  l^al  custody  of  the  seal  have  ap- 
plied it  in  an  unauthorised  transaction ;  and,  therefore,  it  was  not 
in  the  custody  of  the  President  to  create  an  indebtedness  against 
the  Company  where  none  existed,  and  was  not  the  formal  act  of 
the  Company,  and  legally  binding  on  them.  It  was  urged  by  the 
plaintiff 's  counsel  that  the  President  was  entitled  to  pay  for  his 
services.  The  act  of  incorporation  is  silent  on  the  payment  of  the 
President,  and,  as  he  cannot  be  considered  as  a  servant  of  the 
Company,  the  remuneration  for  the  duties  discharged  by  him 
would  be  for  the  stockholders  of  the  Company  at  a  general  meet- 
ing to  allow.  If  the  President  and  Directors  can  vote  themselves 
salaries  and  remuneration  &om  the  funds  of  the  Company,  or,  in 
the  absence  of  funds,  grant  certificates  of  indebtedness  under  the 
seal  of  the  Company,  to  what  extent  may  they  not  go,  and  without 
limit  f  There  should  be  some  express  authority  in  the  Act  to 
authorize  such  extraordinary  powers  in  a  Board  of  Directors. 

The  observations  of  Lord  Tbnterden,  C.  J.,  appear  to  be 
strictly  applicable  to  this  case.  In  the  case  of  Dunsttm  v.  Imperial 
Gas  Light  Co,,^  the  Company  was  incorporated  by  an  Act  of 
Parliament  which  provided  that  a  certain  number  of  shareholders 
should  be  directors,  and  as  such  should  use  the  common  seal,  man- 
age the  affairs  of  the  Company,  lay  out  money,  purchase  lands, 
etc.  The  Company  was  empowered  to  make  By-Laws  under  its 
seal  for  its  government,  and  for  regulating  the  proceedings  of  the 
Directors,  officers,  servants,  etc.  At  a  meeting  of  the  Company  a 
resolution  was  passed,  not  under  seal,  that  a  remuneration  should 
be  allowed  to  every  Director  for  his  attendance  on  Courts,  com- 
mittees, etc.,  viz.,  one  guinea  for  each  time.     It  was  held  that  a 

'  8  B.  a^  Ad.  135. 
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Director  who  had  attended  Courts,  etc.,  could  not  maintain  an        ^^^P- 
action  for  payments  according  to  the  above  resolution,  for  that  it      Fillows 
was  not  a  by-Uiw  within  the  Statute,  nor  a  contract  (if  such  could  ^* 

hare  been  available)  to  pay  the  Directors^  or  any  of  them,  lor  i^jj^,^  ^i^, 
their  attendance,  and  Directors  could  not  be  considered  as  servants 
to  the  Company,  and,  as  such^  entitled  to  remuneration  for  their 
labor  according  to  its  value.  Lord  Tenterdbn  says  :  '^  Here  is 
a  Statute  which  provides  that  certain  persons  in  this  corporation 
shall  be  Directors,  and,  in  sec.  71,  points  out  some  of  their  duties 
and  powers  as  unlike  those  of  a  servant  as  they  can  well  be. 
They  are  in  fact  those  of  managers  or  governors.  The  Act  itself 
says  nothing  of  remuneration,  and  I  cannot  see  how,  in  point  of 
law,  persons  in  the  situation  of  these  Directors,  could  maintain 
any  action  for  a  recompense,  at  least  unless  there  had  been  a  reso- 
lution under  seal  in  the  nature  of  a  by-law.  Looking  at  the 
character  of  their  duties,  I  am  of  opinion  these  Directors,  however 
<x>nTenient  it  might  be  that  some  remuneration  should  be  awarded 
them  for  their  services,  were  not  entitled  to  it  by  the  resolution 
given  in  evidence  in  this  cause."     See  also  per  Parke,  J. 

Taunton,  J.,  rests  his  decision  on  one  point,  '*  that  the  resolution 
of  the  Company  was,  at  all  events,  nothing  more  than  an  announce- 
ment to  the  gentlemen  who  were  then  there,  or  who  might  become 
Directors,  that,  if  they  attended  punctually,  they  would  receive  a 
gratuity — a  compliment  in  proportion  to  the  quantiun  of  attend- 
ance—-that  that  was  not  a  contract  upon  which  a  right  of  action 
could  be  founded;"  and  Patbbbon,  J.,  says:  '< Looking  at  the 
character  in  which  the  bankrupt  makes  his  claim,  and  the  nature 
of  the  resolution  passed  by  the  Company^  I  think  nothing  like  a 
contract  appears  in  this  case,  and  consequently  the  whole  of  this 
action  fails."  Ihis  case  strongly  resembles  the  one  now  under 
consideration,  and  though  the  certificate  is  under  seal,  the  Presi- 
dent of  the  Company  fixing  the  seal  to  a  certificate  of  indebtedness 
to  himself,  with  full  knowledge  of  all  the  circumstances,  to  injure 
the  stockholders,  the  case  comes  within  the  observations  of  Lord 
Campbell,  C.  J.,  in  the  Royal  Brituh  Bank  v.  Turqutint,^  who 
says:  ''If  the  Directors  had  exceeded  their  authority^  to 
the  prejudice  of  the  shareholders,  by  executing  the  bond, 
1  Unr.  N.  8.  1087;  6  £.  ft  B  280. 
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t8T5        and  this  had  been  known  to  the  obligees,  illegality,   we  think, 
FiLLows      would    have    been    shewn.     The    obligors,  in    executing,   and 
^-  the    obligees    in    accepting,    the    bond    might    be    considered 

MnrwoCo  ^  combining  together  to  injure  the  shareholders;  the  two 
parties  would  have  been  in  pari  dilictOy  and  the  action  could  not 
have  been  maintained.  In  such  circumstances,  potior  est  conditio 
defendentis.  But  without  the  scienter y  and  without  prejudice  to 
the  shareholders,  illegality  is  not  established  against  the  obligees." 
The  scienter  in  this  case  is  apparent.  The  President  is  the  actiiq; 
party  in  the  direction  of  the  Company ;  and  he  grants  the  certifi- 
cate of  indebtedness  to  himself,  and  the  funds  of  the  Company 
were  diverted  from  the  ordinary  purposes.  We  are,  therefore,  of 
opinion  the  President  and  Directors  were  not  servants  of  the 
Company  according  to  the  ordinary  meaning,  and  they  could  not 
grant  certificates  of  indebtedness  to  themselves  without  a  vote  of 
the  stockholders  at  a  general  meeting.  We  disposed  of  the  second 
count  on  the  argument :  no  liability  was  created  by  the  facts  stated 

in  the  same. 

Judgment  for  defendants. 


18Y5  NICHOLSON  V.  NOWLIN. 


Oct,  Attachment — Affidavit — Necessity  of  setting  out  a  valid  cause  of  action — 

Action  against  endorser  of  hill —  Whether  presentment 
and  notice  of  dishonor  must  he  stated. 

Plaintiff  issued  an  attachment  nnder  "  The  Attachment  and  Abolition  of  Im- 
prisonment for  Debt  Act^"  against  defendant  as  endorser  of  a  bill  of  exchange, 
but  the  affidavit  on  whicn  attachment  issued  did  not  allege  presentment  and 
notice  of  dishonor  to  defendant.  Held,  on  motion  to  set  aside  attachment, 
That  the  affidavit  did  not  disclose  a  cause  of  action,  and  was  thex«foie 
insufficient. 

Weldon,  Q.  C«  on  a  former  day  of  this  term^  obtained  a  rule  nisi 
to  set  aside  an  attachment  issued  in  this  cause  under  '*  The  Attach- 
ment  and  Abolition  of  Imprisonment  for  Debt  Act,"  on  the  ground 
that  the  affidavit  did  not  disclose  a  cause  of  action  against  defend- 
ant The  affidavit  stated  that  defendant  was  indebted  to  plaintiff 
as  endorser  of  a  bill  of  exchange,  without  averring  either  present- 
ment or  notice  of  dishonor. 

Oct.  19.  Forbes  shewed  cause,  and  contended  that  the  ajSdavit 
was  sufficient  in  stating  an  indebtedness  by  defendant  as  endorser. 
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fVddon,  Q.  C,  in  support  of  the  rule. 

Allks,  C.  J.  I  think  the  rule  must  be  made  absolute.  Before 
an  attachment  can  issue^  the  requirements  of  the  Statute  must  be 
complied  with.  Does  this  affidavit  disclose  a  cause  of  action? 
The  plaintiff,  if  he  only  proved  on  the  trial  what  is  stated  here, 
must  be  non-suited.     I  entertain  no  doubt  whatever. 

WbliioNi  J.  I  have  no  doubt  about  it.  The  endorser  must 
have  due  notice  of  dishonor,  and  this  should  appear. 

Fisher,  J.  All  the  facts  necessary  to  fix  defendant  with  the 
liability  must  be  stated. 

Wetmorb,  J.  By  section  S,  the  plaintiff  is  required  to  set  forth 
a  cause  of  action.  The  defendant's  contract  is  that  he  will  pay  on 
getting  due  notice  of  dishonor. 

Duff,  J.  I  do  not  think  the  requirements  of  the  Act  have 
been  complied  with.  It  requires  that  both  a  cause  of  action  and 
its  nature  should  be  shewn. 

BtUe  absolute  to  set  aside  attachment  with  costs* 
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COTTON  ro  AL.  V.  STACK. 

Eaeeention  in  lieu  of  attachment  under  Act  38  Tic.,  c  4,  sec  22 — What 
facts  necessary  to  obtain. 

To  obtain  an  execution,  in  lien  of  attachment^  nnder  the  Act  38  Yic^  o.  4,  sec.  23| 
the  nme  ftets  most  be  Bhewn  as  were  fonnerlj  necessary  to  procure  an 
aitedunent. 

Knapp  moved,  nnder  the  Act  38  Vic.,  c.  4,  sec.  22,  for  an  exe- 
cation  against  defendant  for  non-payment  of  costs,  but  the  Court 
refoaed  the  application  because  they  had  not  been  demanded  of 
defendant,  being  of  opinion  that,  in  order  to  get  an  execution,  the 
same  Cacts  must  be  shewn  as  were  formerly  required  to  procure 
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Oct, 


HANINGTON  v.  CORMIER- 

Cbntrad — Sa^e  of  ttmher,  to  he  hauled — Passing  of  propertg — Whether 

.  acceptance  necessary  -  BepUvin —  Wh^e  finding  of  jury  is  for  cfc- 

fendant  for  portion  of  property  replevied — How  verdict  to  be 

entired — Com.  Law  Proc,  Act,  Sec.   72.  — PUas — 

When  .  apahle  of  being  construed  distrihuHvely, 

M.  by  memorandum  in  wriimg,  dated  29th  Dec.,  1873,  sold  to  H.  1000  spruce 
and  pine  saw  logs,  and  all  above  that  number  which  M.  might  haul  the  ensn- 
ing  winter  (stating  size  and  quality),  the  lo^  to  be  deliyered  to  H.  on  or  be- 
fore let  June,  in  H*b  boom  at  Bhediac,  for  which  H.  was  to  pay  $4.50  per 
thousand  on  delivery,  less  all  advances  made ;  the  logs  to  be  the  property  of 
H.  as  8oon  as  they  should  be  hauled  to  the  yards  or  brows,  and  he  then  to 
have  the  option  of  taking  possession  of  them  ;  but  the  logs  until  delivery  at 
the  boom  to  be  at  M's  risk  and  expense.  On  October  29th,  in  same  year,  M. 
made  an  agreement  with  C.  to  cut  and  haul  200  spruce  and  pine  saw  logs,  and 
to  deliver  them  at  a  brow  on  Cocaigne  River  on  or  before  1st  March,  for  which 
C.  was  to  pay  him  $3  per  thousand ;  and  C.  also  agreed  to  purchase  at  same 
time  any  more  logs  that  M.  might  haul  and  deliver  at  same  place.  Held, 
1.  That  under  the  agreement  between  H.  and  M.  the  property  in  any  logs  cut 
by  the  latter  for  the  former  under  that  agreement,  and  hauled  to  the  yards  or 
brows,  would  vest  in  H.  without  any  delivery.  2.  That  under  the  agreement 
between  0.  and  M.  no  property  in  any  logs  cut  by  the  latter,  would  vest  in 
the  former  without  a  delivery ;  and  that  any  logs  hauled  by  M.  after  the  agree- 
ment with  H.  and  got  under  that  agreement,  vested  in  him,  and  could  not  be 
a£fected  by  any  subsequent  delivery  to  0. 

In  replevin,  plaintiff  declared  for  the  alleged  unlawful  taking  by  defendant  of 
600  logs  ;  but  the  jury  only  found  the  plaintiff  entitled  to  450.  Held,  that  the 
plaintiff's  cause  of  action  as  to  150  logs  being  answered,  defendant  was  en- 
titled  to  a  verdict  for  that  portion,  under  section  72  of  "  The  Common  Law 
Procedure  Act,  1873." 

This  was  an  action  of  replevin  for  600  spruce  and  pine  logs,  in 
which  the  defendant  pleaded  property  in  himself.  The  plaintiff 
claimed  the  logs  under  an  agreement  under  seal  with  Peter  Mc- 
Dougally  in  the  following  words  : — 

"  Memorandum  of  agreemeut  between  Peter  McDongall  of  the  one 
part,  and  W.  J.  M.  Hanington,  of  Shediac,  merchant,  of  the  other  part. 
The  said  Peter  McDougall  hereby  agrees  and  contracts  to  sell,  and  by 
these  presents  does  sell,  unto  the  said  W.  J.  M.  Hanington,  one  thousand 
spruce  and  pine  saw  logs,  and  all  above  that  number  the  said  Peter  Mc- 
Dougall may  haul  or  have  hauled  for  him,  or  that  may  be.  hauled  £rom 
off  any  lands  the  ensuing  winter  for  him.  (The  size  and  quality  of  the 
logs  were  then  stated.)  The  whole  of  the  said  logs  to  be  deliyered  to  the 
said  Hanington  on  or  before  the  1st  June,  at  Shediac,  in  the  said  Han- 
ington's  boom  at  his  steam  mills.  The  said  Hanington  to  pay  for  said 
logs  on  the  good  and  satisfactory  dehvery  as  above,  at  the  rate  of  $4.50 
per  thousand  superficial  feet,  firoih  the  amount  of  which,  it  is  agreed, 
shall  first  be  deducted  all  amounts  paid  or  assumed,  and  all  advances  of 
cash  or  goods  made  by  the  said  Hanington,  to  or  for  the  said  McBoogall, 
the  balance,  if  any,  to  be  payable  at  three  months  after  delivery  as 
above.    The  said  logs,  and  every  part  thereof,  to  be  the  property  of  said 
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Hanington  as  soon  as  they  arc  hauled  to  the  yards  or  brows,  and  he  may 
then,  at  his  own  option,  for  which  this  shall  be  his  sufficient  authority,  ' 
take  possession  of  said  logs  wheresoever  they  may  be  found,  and  employ 
any  person  to  deliver  them  at  his  said  steam  mills,  and  charge  the  ex- 
pense thereof  against  the  said  Peter  McDougall,  to  be  deducted  from  the 
valne  of  said  logs.  The  whole  of  the  said  logs,  notwithstanding  that  said 
Hanington  may  take  possession  thereof,  to  be  at  the  risk  and  expense  of 
the  said  Peter  McDougall,  until  delivered  as  above.  It  is  agreed  that  the 
laid  Hanington  may  survey  and  average  the  contents  of  the  said  logs  at 
the  yards  or  brows,  which  survey  is  to  be  final  and  binding  ;  but  the  logs 
shall  be  counted  in  Hanington's  mill-boom  as  aforesaid,  and  said  Haning- 
tion  shaU  only  pay  for  the  quantity  of  logs  there  counted  and  received  by 
him. 

In  witness  whereof  the  said  Peter  McDougall  has  hereunto  set  his 
hand  and  seal  the  29th  December,  1873. 

PETER  McDougall.  [l.  s.] 

Signed, sealed  and  deliverel  1 
in  the  presence  of  J 

JAMES  INGLES. 

The  defendant  claimed  the  logs  under  an  agreement  with  Mc- 
Dougall, alleged  to  have  been  made  on  the  29lh  October,  1873, 
whereby  McDougall  agreed  to  cut  and  haul  200  merchantable 
fpruce  and  pine  saw  logs,  and  to  deliver  them  at  a  brow  on  Co- 
caigne  River,  on  or  before  the  Ist  March  then  next,  for  which 
Cormier  was  to  pay  him  $3  per  thousand  superficial  feet ;  and  he 
also  agreed  to  purchase  at  the  same  price  any  more  logs  that  Mc- 
Oougall  might  haul  and  deliver  at  the  same  place. 

The  defendant  g^ve  evidence  to  shew  that  on  the  10th  Decem- 
ber, 1873,  McDougall  had  hauled  out  to  the  brow  on  Cocaigne 
Biver,  a  quantity  of  logs  for  him ;  that  he  went  on  the  brow  with 
McDougall  and  counted  150  logs,  and  put  his  mark  on  them  ; 
and  that  McDougall  then  told  him  he  had  200  more  logs  cut  in 
the  woods  for  him. 

McDoogall  hauled  in  all  about  600  logs  to  the  brow  on  Co- 
caigne Biver,  which  the  plaintiff  took  possession  of,  and  rafted, 
after  which  the  defendant  took  them.  There  was  evidence  that 
the  plaintiff  had  furnished  supplies  to  McDougall  at  the  time  of, 
and  sobeequent  to,  his  entering  into  the  agreement ;  and  it  was 
also  proved  that  McDougall  had  stated  on  several  occasions  that  he 
was  getting  out  the  logs  for  Hanington,  and  that  up  to  the  time 
of  entering  into  the  agreement  he  had  no  sled  suitable  for  hauling 
logs.    The  mark  mentioned  in  the  agreement  was  not  pnt  on  any 


1876 


HAKiireTOir 

V. 

CoBxmB. 


Digitized  by 


Google 


214 


CASES  IN  THE  SUPREME  COURT, 


1875. 


Haionotos 

V. 

Gobmub. 


of  the  logs.  Evidence  was  given  to  discredit  the  defendant  as  to 
the  time  when  his  agreement  with  McDougall  was  made,  and  as 
to  the  quantity  of  logs  on  the  brow  on  the  10th  December,  and  as 
to  his  having  taken  a  delivery  of  any  logs. 

At  the  trial  before  the  present  Chief  Justice,  at  the  Kent  Cir- 
cuit, in  March,  1875,  the  jury  were  directed  that  under  the  agree- 
ment between  the  plaintiff  and  McDougall,  the  property  in  any 
logs  cut  for  the  plaintiff  by  McDougall  under  that  agreement,  and 
hauled  to  the  yards  or  brows^  would  vest  in  the  plaintiff  without 
any  delivery.     That  under  the  agreement  between  the  defendant 
and   McPougall,  (assuming  it  to  have  been  made  at  the  time  it 
bore  date,)  no  property  in  any  logs  cut  by  McDougall  would  vest 
in  the  defendant  without  a  delivery ;  and,  therefore,  if  there  was 
no    delivery    of    the   logs   to  the    defendant   before    the    date 
of  the  agreement   with  the  plaintiff,  the  defendant  would  have 
no  property  in  the  logs.     That  any  logs  hauled  by  McDougall 
after  the  date  of  the  agreement  with  the  plaintiff,  and  got  under 
that  agreement,  vested  in  the   plaintiff,  and  could  not  be  affected 
by  any  subsequent  delivery  to  the  defendant — ^if  there  was  any 
such.     The  jury  were  asked  to  find  the  value  of  the  whole  of  the 
logs  taken  by  the  defendant,  and  whether  any  portion  of  them 
had  been  delivered  to  him  by  McDougall  prior  to  his  agreement 
with  the  plaintiff;  and  if  so,  to  find  the  value  of  such  logs  separ- 
ately— the  logs  not  having  been  delivered  to  the  plaintiff.     The 
jury  found,  1st.  That  the  agreement  between  the  defendant  and 
McDougall  was  not  signed  on  the  day  it  bears  date — ^29th  Octo- 
ber, 1873.     2nd.  That  McDougall  had  150  logs  hauled  out  to  the 
brow  on  the  bank  of  the  river  on  the  29th  December,  when  he 
made  the  agreement  with  the  plaintiff.     3rd.  That  McDougall  had 
no  logs  cut  in  the  woods,  or  yarded,  on  the  10th  December,  1873, 
the  day  of  the  alleged  delivery  to  the  defendant.     4th.  That  the 
value  of  the  whole  of  the  logs  taken  by  the  defendant  was  $156, 
and  that  the  value  of  the  150  logs  hauled  out  on  the  brow  was 
$39.     The  verdict  was  entered  for  the  plaintiff  for  $156.     A  rule 
nisi  for  a  new  trial  was  granted  on  the  ground  of  misdirection  as 
to  the  construction  of  the  plaintiff's  agreement,  and  to  reduce  the 
damages  by  the  value  of  the  150  logs,  or  to  enter  the  issue  distri- 
butively  for  the  defendant  for  such  amount 
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June  9.  A,  L.  Palmer^  Q.  C,  and  D.  L,  Haningfon  shewed 
caase.  The  defendant  haviug  mixed  the  logs,  plaintiff  was  right 
in  replevying  the  whole :  DesBrimy  v.  Moovey ;'  therefore  the 
learned  Judge  must  have  directed  a  verdict  for  the  plaintiff. 
(Allen,  J.  You  must  take  the  answer  in  connection  with  my 
charge.)  In  point  of  law  the  defendant  had  no  case  on  which  a 
finding  for  him  couid  rest,  and  there  is,  indeed,  no  actual  finding 
for  him :  the  mere  answer  to  a  question  is  not  a  finding.  If  the 
case  went  to  a  new  trial,  the  result  would  be  the  same  as  now. 
Besides,  the  150  logs  would  only  be  worth  $S9,  as  found  by  the 
jury,  and  the  Court  would  not  order  a  new  trial  for  that  amount. 
TomyktM  v.  TibbitU;^  Reed  v.  Botsfordf  Cart  v.  AUaU;*  ChideU 
▼.  OalUwartAy  ;*  Clarke  v.  Spence*  were  cited.  (Wbldon,  J., 
referred  to  Dickenson  v.  Ketchnm^  and  Holroyd  v.  Brerire.*) 

f¥.  J.  GUhert  in  support  of  the  rule. 

1.  There  was  ample  evidence  to  warrant  the  finding  for  150  logs, 
and  the  Court  will  ask  the  counsel  to  consent  to  a  reduction  of  the 
Terdict  by  the  value  of  that  number.  S.  The  plea  is  distributive, 
and  the  Common  Law  Procedure  Act  of  1878,  section  72,  makes 
it  clear  that  the  judgment  should  be  divided.  S.  There  was  no 
evidence  that  the  property  in  the  logs  in  dispute  was  intended  to 
pass  to  plaintiff  by  the  ag^reement — they  were  not  then  in  exist- 
eaoe.  The  subject  matter  was  not  ascertained  or  identified  :  Add. 
Can,  454.  They  were  not  marked  as  required  by  the  agreement. 
Again,  there  was  no  mutuality  in  the  contract :  Coombes  v.  Hathe- 
tcoy^  No  property  passed  to  Hanington  until  he  accepted  the 
logs,  before  which  defendant  took  them  under  a  bona  fide  pur- 
chase. The  following  cases  were  also  cited  :  Aldridge  v.  John- 
mm  :'*  Atkinson  v.   Bell ;"  Simmons  v.  Sioi/l ;"  Hale  v.  Rawson.^^ 

Our.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Allbn,  C.  J.     There  is  no  principle  of  law  that  we  are  aware  of 
which  would  prevent  McDougall  from  entering  into  such  an  agree- 
ment as  he  did  enter  into  with  the  plaintiff.     If  he  chose  to  agree 

»  4  All.  476. 

*  4  A.  at  E.  469,  471. 

*  3  Kerr  592. 
"  6  B.  A  C.  867. 


1875. 
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CoRmn. 


"  2  All.  53. 

•  1  Han.  317. 

MH.AN.  964. 

•6  0.  B.N.  8. 471. 

»  Bei.  63. 

M  B.  A  Aid.  43,  700. 

I**  7  E.  4  B.  885. 

"  8  B.  A  C.  277. 

"4C.B.N.8.85. 
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that  all  the  log^  he  should  cut  duriDfi^  the  winter,  and  haul  to  the 
yards  or  browe,  should  be  the  property  of  the  plaintiff,  who  has  a 
right  to    dispute  it  ?     The  law  will,  if  possible,  give  effect  to  the 
intention  of  the  parties  to  an  agreement;  and  we  are  not  left  in 
any  doubt  here  as  to  what  their  intention  was,  because  they  hare 
exprei^sed  it  in  clear  and  unambiguous  language.     It  clearly  was 
their  intention  that  the  property  in  any  logs  hauled  or  yarded  by 
McDougall  should  be  the  property  of  the  plaintiff  as  soon  as  they 
were  hauled,  and,  therefore,  such  logs  thereupon  became  the  plain- 
tiff's property.     In  Blackburn  On  Sales,  160,  it  is  said  :     •*  If  it 
appears  from  the  agreement  that  the  intention  of  the  parties  is 
that  the  property  shall  pass  presently,  the  property  does  pass, 
though  there  remain  acts  to  be  done  by  the  vendor  before  the 
goods  are  deliverable."     In  commenting  on  the  doctrine — that  the 
property  is  not  changed  if  anything  remains  to  be  done  by  the  sel- 
ler— the  Court  giving  judgment  in  the  case  of  Turley  v.  BcUes^ 
say  :  *^  However  that  may  be,  it  is  clear  that  the  rule  does  not  ap- 
ply if  the  parties  have  made   it  sufficiently  clear  whether  or  not 
they  intend  that  the  property  shall  pass  at  once^  and  that  their  in- 
tention must  be  looked  at  in  every  case.     This  is  clearly  laid  down 
in  the  cases  of  Logan  v.  LeMesurier*  and  in  Hinde  v.  Whitehouse.'^t 

It  was  contended  in  the  present  cabe  that  the  marking  of  the 
logs  by  McDougall  was  a  condition  precedent  to  the  property 
vesting  in  the  plaintiff,  and  as  this  had  not  been  done,  the  prop- 
erty remained  in  McDougall  till  the  delivery  to  the  defendant  in 
March.     But  we  think  the  marking  the  logs  was  not  an  essential 
act  to  vest  the  property  in  the  plaintiff:  it  was  only  for  the  pur- 
pose of  identifying  the  logs,  and  the  omission  of  it  would  not  affect 
'  the  right  of  property.     The  agreement  shows,  in  a  manner  that 
leaves  no  room  for  doubt,  that  the  intention  was,  that  the    prop- 
erty in  the  logs  should  vest  in  the  plaintiff  as  soon  as  they  were 
hauled  to  the  yards  or  brows,  and  there  was  abundant  evidence  to 
shew  that  all  the  logs  (except  possibly  the  150  which  the  jury  have 
found  were  hauled  out  to  the  river  before  the  29th  December) 
were  got  by  McDougall  for  the  plaintiff  under  his  agreemeat. 

The  other  ground  is,  that  the  jury  having  found  a  portion  of  the 
logs  to  belong  to  the  defendant,  the  issue  should  have  been  entered 
>  2  H.  A  C.  200.  »  6  Moo.  P.  C.  116.  '  7  Eask  558^ 
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distributively.  The  78d  section  of  Thj  Common  Law  Procedure 
Act  declares,  that  "  Pleas  of  payment  and  set  off,  and  all  other 
pleadings  capable  of  being  comtrued  distribulively^  shall  be  taken 
distributively  ;  and  if  issue  be  taken  thereon,  and  so  much  thereof 
as  is  a  sufficient  answer  to  part  of  the  causes  of  action  be  proved 
and  found  true  by  the  jury,  a  verdict  shall  pass  for  the  defendant 
in  respect  of  so  much  uf  the  causes  of  action  as  are  answered,  and 
for  the  plaintiff  in  respect  of  so  much  of  the  causes  of  action  as  are 
not  answered." 

The  cause  of  action  in  the  present  case  was  the  alleged  unlaw- 
ful taking  by  the  defendant  of  600  logs  belonging  to  the  plaintiff. 
To  the  extent  of  150  of  those  logs,  the  jury  have  found  the  plain- 
tiff's cause  of  action  to  be  answered  ;  therefore,  according  to  the 
plain  language  of  the  section  of  the  Act  above  referred  to,  the  de- 
fendant is  entitled  to  a  verdict  for  that  portion  of  the  logs. 

In  Com.  Dig.  ''  Pleader,''  (3  K.  12)  it  is  said,  that  though  the 
defendant  pleads  property  to  all  the  cattle  in  the  count,  yet  upon 
evidence  he  may  prove  a  less  number.  And  where  a  defendant 
has  successfully  resisted  a  distinct  part  of  the  plaintiff's  claim,  it 
would  seem  that,  in  justice,  the  plaintiff  should  only  have  the  costs 
of  that  part  of  the  case  on  which  he  has  succeeded.  The  follow- 
ing cases  may  be  referred  to  on  the  point ;  Traheme  v.  Gardner ;« 
Freehney  v.  fVells;*  Paterson  v.  Harris.'  The  rule  will  be  made 
absolute  to  reduce  the  verdict  by  the  sum  of  $39,  and  to  enter  the 
verdict  for  the  plaintiff  for  such  part  only  of  the  property  as  the 
jury  have  found  to  be  in  him,  and  for  the  defendant  as  to  the 
residue.  , 

Judgment  accordingly. 


18Y6 

HAJrUfSTOM 
•      V. 

CoBimB. 


£x  Parts  WELLING. 

AffidavilSule  of  HU.  T.,  1875 — When  drawn  in  third  person,  whether 
can  he  read — Review  from  Justices  Oowri — Affidavits  produced — 
Whether  any  should  be  allowed  to  be  reeul  except  the  one  men- 
tioned in  1  Eev,  Stat,,  e,  137,  see,  44 — Discretion  of  Judge 
as  to  costs — Bight  of  Supreme  Court  to  interfere  with. 

An  afldaTit  drawn  in  the  thixd  person  cannot  be  read  since  Bole  of  Coort  of 
Hilaxj  Term,  1876. 


>  8  B.  A  B.  181. 


*  1  H.  A  N.  863. 


'  2  B.  A  8.  814. 


1876 


Oet. 


Digitized  by 


Google 


218  CASES  IN  THE  SUPREME  COURT, 

1875  On  TxiYieWy  before  a  County  Court  Judge,  of  a  judgment  obtained  in  a  Justice'g 

Court,  several  affidavits  were  produced,  in  addition  to  that  of  the  party  apply- 

Ex  parte  \xig  for  review,  provided  for  in  section  44  of  the  1  Rev.  Stat.,  c.  137,  which 

Wbllimq.  were  necessary  to  bring  before  the  Judge  the  grounds  relied  on  for  a  review. 

Held,  on  application  for  a  certiorari  to  remove  the  proceedings  on  review,  (per 
Allbm,  C.  J.,  and  Wkldon  and  Fibhib,  J.J.)  That  the  Judge  was  right  in  per- 
mitting the  affidavits  to  be  used,  and  in  allowing  for  them  in  the  costs  of  re- 
view. But,  per  Wbtmori,  J.,  That  the  affidavits  were  improperly  used,  and 
that  the  Judge  had  no  power  to  look  at  any  papers  except  the  Justice's  return 
and  the  affidavit  provided  for  in  section  44. 
Qure.  Whether  the  Supreme  Court  has  any  control  over  costs  taxed  by  a  Judge 
of  a  County  Court  in  a  review  case. 

On  the  first  day  of  Trinity  Term  last,^.  J.  Gilbert  mo7ed  for  a 
rule  nisi  for  a  certio*-tm  to  remove  the  judgment  of  the  Judge  of 
the  Westmorland  County  Court,  on  review  of  a  cause  tried  in  a 
Justice's  Court,  and  was  proceeding  to  read  the  affidavit  of  the  ap- 
plicant, which  was  in  the  third  person,  when  he  was  stopped  by 
the  Court,  who  (Ritchie,  C.  J.,  and  Allen^  Weldon  and  Fisheb, 
J.J.,  Wetmore,  J.,  diasentiente)  were  agreed  that,  under  the  Rule 
of  Court  made  in  Hilary  Term,  1875,  an  affidavit  in  the  third  per- 
son could  not  be  read. 

Wetmore,  J.,  was  of  opinion  the  rule  went  no  further  than  to 
deprive  the  attorney  of  the  costs  of  affidavits  which  departed  from 
the  form  prescribed. 

The  application  was  allowed  to  be  withdrawn,  which  was  ac- 
cordingly done,  and  was  renewed  on  a  subsequent  day  in  the  same 
term,  when  a  rule  nin  was  granted  on  the  ground,  that  on  the  pro- 
ceeding for  review,  affidavits  were  read  and  allowed  for  in  the 
costs,  beyond  the  one  affidavit  provided  for  in  the  Act. 

Oct.  12.  D,  L.  Hanington  shewed  cause,  and  read  an  affida- 
vit showing  that  the  object  of  the  affidavits  produced  before  the 
Judge  on  the  application  for  review  was  to  show  the  rela- 
tionship of  one  of  the  jurors,  as  well  as  the  disqualification  of 
the  plainti£f,  in  the  Justice's  Court,  to  act  as  a  Fence  Viewer,  and 
alleged  improper  conduct  of  the  Justice  in  refusing  to  allow  an- 
other Justice  to  try  the  cause  in  order  that  he  might  be  examined 
as  a  witness  to  prove  the  pending  of  another  action  for  the  same 

matter. 

Cur.  Adv.  VvU. 

The  Judges  now  delivered  the  following  opinions  : 

Allen,  C.  J.     The  rule  nisi  was  granted  in  this  case  solely  on 

the  ground  of  the  amount  of  the  costs,  which  seemed  to  us  to  be 
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very  large  in  a  case  of  review  from  a  Justice's  Court  It  appears  ^^^^ 
that  the  coats  have  been  considerably  increased  by  the  affidavits  _Ap  parte 
used  before  the  Judge  of  the  County  Court  on  the  application  for 
reyienr.  By  the  Act  SO  Vic,  c.  10,  sec.  86,  all  the  powers  pos- 
sessed by  the  Judges  of  the  Supreme  Court  to  review  causes  tried 
before  Justices  of  the  Peace,  under  1  Rev.  Stat.,  c.  187,  are  g^ven 
to  the  respective  Judges  of  the  County  Courts.  The  Judge,  in  the 
exercise  of  his  discretion,  and  after  hearing  the  objections  of  Wel- 
ling's  attorney,  has  taxed  and  allowed  the  costs  in  the  matter. 
Assuming  that  this  Court  has  any  control  over  the  costs  taxed  by 
a  Judge  of  the  County  Court  in  a  review  case,  under  a  power  given 
him  by  the  Act,  (which  we  need  not  determine,)  I  can  see  nothing 
in  the  drcumstances  of  this  case  which  would  require  us  to  inter- 
fere with  the  costs,  if  we  had  the  power,  because  it  appears  to  me 
that  the  affidavits  produced  were  necessary  to  bring  before  the 
Judge  the  grounds  which  the  defendant,  in  the  Justice's  Court, 
relied  on  for  a  review,  namely,  the  disqualification  of  the  plaintiff 
to  act  as  a  Fence  Viewer,  and  the  alleged  improper  conduct  of  the 
Justice  in  refusing  to  allow  another  Justice  to  try  the  cause,  in 
order  that  he  might  be  examined  as  a  witness  to  prove  the  pend- 
ing of  another  action  for  the  same  matter.  I  therefore  think  the 
rule  for  a  certiorari  should  be  discharged. 

Weldon,  J.  The  ordinance  allows  for  *'  Drawing  affidavits  or 
other  papers,  per  folio  of  100  words,  one  shilling,  and  for  copies 
of  same,  sixpence  per  folio."  The  affidavits  used  appear  to  have 
been  necessary  to  shew  the  grounds  upon  which  a  review  of  the 
proceedings  before  the  Justice  of  the  Peace  was  necessary,  and 
various  delays  took  place  before  the  Judge  at  the  instance  of  Wel- 
ling's  attorney,  all  of  which  were  in  the  discretion  of  the  Judge  on 
review,  and  which  he  was  authorized  to  allow,  and  I  do  not  per- 
ceive that  in  this  case  this  discretion  has  been  improperly  exer- 
cised. 

FisHBR,  J.^  concurred. 

Wetmore,  J.  I  am  quite  of  opinion  that  a  County  Court 
Jadge  has  the  same  power  on  review  under  the  36th  section  of 
the  County  Court  Act  as  a  Judge  of  the  Supreme  Court  has  under 
the  44th  section  of  cap.  137  Bev.  Stat. 
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^^^^'  After  reading  the  section  and  the  fonn  of  order  the  learned 

Exparu      Judge  proceeded:     This  enactment  creates  a  statutory  jarisdic- 
WiLLuia.     ^Qjj  .   |.jjg  Judge  acting  is  not  acting  on  a  proceeding  in  the  Su- 
preme Court,  and  it  has  been  so  held  in  this  Cburt ;  and  being  a' 
statutory  jurisdiction  the  Judge  on  review  has  no  jurisdiction  or 
power  beyond  that  given  by  the  Statute :  he  can  only  look  at  the 
papers  the  Statute  provides  for  being  laid  before  him,  that  is,  a 
copy  of  the  evidence  as  contained  in  the  Justice's  return,  a  minute 
of  the  cause  of  action^  the  grounds  of  defence,  and  the  result  de- 
scribed in  section  44  as  these  ;  and  he  must  form  his  judgment 
thereon — and  thereon  alone.     The  sustaining,  reversing  or  alter- 
ing of  the  judgment,  in  my  opinion,  depends  alone  upon  the  con- 
tents of  the  papers  so  directed  to  be  laid  before  the  reviewing 
Judge.     I  think  he  has  no  right  to  look  to  any  affidavit  or  other 
paper  upon  which  to  form  his  judgment  on  review.     He  must, 
however,  have  an  affidavit  oi  the  party  that  he  thinks  substantial 
justice  has  not  been  done  him  :  the  Statute  expressly  requires  it. 
I  speak  particularly  as  to  judgment  on  review,  that  is,  his  judg- 
ment affecting  the  judgment  rendered  before  the  Justice.     No 
doubt  if  the  Justice  does  not  furnish  the  party  complaining  with 
what  the  law  directs  he  shall  give  him,  he  can  be  compelled  to  do 
so,  under  the  provisions  of  the  Statute,  by  a  Judge,  and,  to  enable 
the  Judge  to  act,  he  must,  of  necessity,  have  the  non-delivery 
of  the  papers,  with  the  circumstances  connected  therewith,  which 
would  warrant  the  granting  an  order,  brought  under  his  considera- 
tion, which  can  only  be  done  by  affidavit.   So  special  cases  are  pro- 
vided for  when  affidavits  can  be  read.     See  19  Vic  c.  43  ;  hue 
the  latter  instances  do  not  affect  the  present  case. 

The  County  Court  Judge  did  not  decide  the  case  upon  the  mat- 
ters set  forth  in  the  Justice's  return  alone.  The  reversing  order  is 
upon  reading  the  order  for  hearing,  the  Justice's  return  of  the  evi- 
dence, cause  of  action,  grounds  of  defence,  and  the  result  and  the 
several  affidavits  of  the  defendants,  T.  Medley  Wetmore  and  Wil- 
liam B.  Deacon,  and  of  the  above-named  plaintiff.  The  affidavits 
of  Wetmore,  Deacon  and  the  plaintiff  were  used  on  applying  for 
the  order  for  hearing,  and  the  plaintiff  objected  to  such  affidavits 
being  used  before  the  reviewing  Judge.  In  4  Wm.  4,  cap.  45, 
provision  was  made  for  production  of  affidavits,  and  that  only  to 
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explain  the  proceedings  before  the  Justice ;  but  the  Rev.  Stat.  187  ^^^^ 
has  no  such  proyision.  I  do  not  think  a  power  given  to  a  Judge  Bx  parte 
created  by  statute  to  hear  and  decide  matters  upon  a  particularly 
described  set  oi  documents  as  is  the  case  here,  will  authorise  him 
to  hear  and  decide  the  case  upon  entirely  different  papers,  outside 
of  what  took  place  before  the  Justice,  or  what  is  set  forth  in  the 
Jnstioe*8  return.  On  review  the  party  must  be  governed  entirely 
by  what  is  provided  by  the  statute  creating  the  jurisdiction.  Should 
Uiere  be  a  cause  for  setting  the  judgment  aside  outside  of  what  is 
contained  in  the  Justice's  return,  it  is  open  to  the  party  to  avail 
himself  of  it  by  certiorari.  However  the  objections  set  forth  in  the 
affidavits  upon  which^  with  the  return,  the  County  Court  Judge 
reversed  the  judgment,  might  have  been  available  for  that  pur** 
pose  on  certioran,  upon  which  I  give  no  opinion,  as  the  Justice's 
return  is  not  before  us,  I  think  he  had  no  power  to  look  at  the 
affidavits  upon  which,  with  the  return,  he  says  in  his  order  he  re- 
versed the  judgment.  If  he  can  look  to  such  affidavits,  I  don't 
see  why  he  could  not  hear  affidavits  generally  in  reference  to  the 
suit — ^indeed  why  he  should  not  hear  oral  evidence — in  fact,  try 
the  cause  over  agaia :  he  has  as  much  power  to  do  the  one  as  the 
other,  so  far  as  the  Statute  is  concerned.  The  right  to  tax  the  costs 
of  the  affidavits^  upon  which  the  County  Court  Judge  decided,  has 
the  same  foundation  ;  and  for  the  reasons  given,  I  think  the  certio- 
rari snould  be  issued  to  remove  the  proceedings  into  this  Court. 
Duff,  J.,  took  no  part,  not  having  heard  the  argument. 

Ride  discharged. 


OULTON  ET  AL.  V.  MILNER.  i!!L 

Oct. 
Practice — EiUry  of  cause-- On  application  of  defendant — Costs^-WJieiher 
Court  mil  order  plaintiff's  atUn^ney  to  pay» 

Plaintlfb'  attorney,  throngh  an  oversight,  omitted  to  enter  the  canfie  at  the 
proper  time,  and  both  parties  proceeded,  beliering  it  was  properly  entered, 
until  defendant  obtained  judgment  on  a  demurrer,  when  it  was  discovered  no 
entry  docket  had  been  filed,  and  the  Clerk  refdsed  to  enter  up  the  judgment. 
In  an  Interlocutory  proceeding  on  the  part  of  the  plaintifTs,  it  was  stated  the 
cause  was  entered,  by  which  &e  defendant's  attorney  was  misled  and  did  not 
search  at  the  Clerk's  office.  The  Court  (Wmj>ox  and  Wbtmori,  J.  J.),  on 
defendant's  application,  granted  a  rule  for  plaintiffs'  attorney  to  enter  the  cause. 

An  application  made  in  the  same  cause  to  compel  the  plaintiffiB'  attorney  per* 
aonally  to  pay  the  costs  of  defence  was  refused ;  and,  this  application  having 
been  embraced  in  the  notice  of  motion,  the  rule  granted  to  enter  the  cause 
was  made  without  costs. 
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^^'^^  This  was  an  application  to  compel  the  plaintiffs'  attorney  to  pay 

OuLTOH  the  defendant  all  his  costs  incurred  in  defending  the  action,  or  to 
file  an  entry  docket  and  pay  the  costs  of  this  application.  The 
action  was  brought  in  January  last ;  a  declaration  was  filed  and 
copy  serred  on  defendant,  to  which  he  had  leave  to  plead  and 
demur.  In  Trinity  term,  the  demurrer  was  argued,  and  judg- 
ment given  for  the  defendant^  but  the  Clerk  refused  to  sign  judg- 
ment, because  the  plaintiffs*  attorney  had  not  entered  the  cause, 
according  to  the  rules  and  practice  of  the  Court.  In  opposing 
the  application,  an  affidavit  of  the  plaintiffs'  attorney  was  read, 
stating  that  the  omission  to  enter  the  cause  was  an  oversight,  and 
that  he  had  all  along  believed  it  to  be  duly  entered,  until  served 
with  notice  of  the  present  motion.  In  an  interlocutory  proceeding 
made  at  a  previous  stage,  it  had  been  stated  the  cause  was  entered, 
and  the  defendant's  attorney  deposed  that  he  was  thereby  misled, 
and  did  not  search  at  the  Clerk's  office. 
Oct.  8.     E.  L.  Wetmore,  for  defendant. 

Wm.  Jack,  Q.  C,  for  the  plaintiff",  contended  that  the  entry 
was  a  mere  point  of  practice,  which  could  be  waived,  and  that, 
the  plaintiffs'  attorney  having  filed  his  declaration,  it  was  not  open 
to  him  to  say  the  cause  was  not  entered.  The  Clerk  should  have 
signed  judgment,  and,  on  his  refusal,  the  defendant  should  have 
applied  to  the  Court  to  direct  him  to  do  so.  The  Court,  having 
given  judgment  on  the  demurrer,  can  see  that  its  judgment  is  car- 
ried out.     LynoU  v.  Seelye^  was  cited. 

Our.  Adv.  VuU. 

Weldon,  J.  It  is  not  a  matter  of  course  that  an  entry  docket 
can  be  filed  after  the  time  limited  for  that  purpose  :  it  can  only  be 
done  by  leave  of  a  Judge  or  the  Court  upon  reasons  satisfactorily 
shewn  for  such  omission.  Mr.  Jack  states  that  when  he  took  out 
a  summons  to  amend  the  deolaration  in  March  last,  be  fully  be- 
lieved he  had  entered  the  cause  in  the  regular  manner,  and  was 
not  aware  of  his  not  having  done  so  until  he  received  notice  of  this 
motion.  The  defendant  may,  upon  the  application  to  amend,  be- 
lieving the  cause  was  duly  entered,  have  omitted  to  make  the 
search  which  he  ought  to  have  done,  if  he  had  any  doubts  of  the 

>1  All.  35. 
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plaintiffs*  attorney  not  having  done  so.  I  think  this  an  ezcep-  ^^"^^ 
tional  case,  and  the  rule  should  be  to  authorise  the  plaintiffs*  at-  Odltoh 
tomey  to  enter  the  cause  in  ten  days  after  the  service  of  this  rule. 
I  do  not  wish  to  conflict  with  the  judgments  in  the  cases  of  Mc- 
CauUyy.  Geddnf  fVelmore  v.  Briggs;^  Doherty  y.  McQrcUhf 
and  Miller  v.  fVeldon  ;*  the  application  in  this  case  being  upon 
different  grounds.  As  to  the  costs  of  this  application,  the  defend* 
ant  having  only  partially  succeeded,  there  will  be  no  costs  allowed* 
No  case  has  been  made  out  to  justify  the  Court  in  interfering  be- 
tween the  plaintiffs  and  their  attorney  in  regard  to  the  costs  of  de- 
fending the  suit,  which  forms  the  second  part  of  this  application 

Wetmore,  J.  It  was  contended  that,  as  the  defendant  was 
entitled  to  search  and  to  make  a  charge  for  it,  he  should  have  done 
so,  to  ascertain  if  the  entry  docket  was  properly  filed ;  and,  not 
having  fearched,  and  having  allowed  the  cause  to  be  proceeded 
with,  he  cannot  now  take  exception  to  the  non-filing  of  the  neces- 
sary papers.  MUler  v.  fVddon^  was  cited,  in  which  an  application 
for  judgment  qtuui  nonsuit  was  made.  The  motion  failed  because 
the  cause  was  not  entered.  Chief  Justice  JKitchib,  during  the 
argument,  in  answer  to  counsel's  statement,  that  in  justice  at  least 
the  defendant  was  entitled  to  judgment^  or  he  would  lose  his  costs, 
said,  "  No,  for  you  should  have  made  search ;  you  are  paid  for  so 
doing.*'  The  judgment  is  based  entirely  upon  the  fact  of  the 
cause  not  being  entered.  Had  the  defendant  in  that  cause  have 
applied  to  have  the  cause  entered  previous  to  his  motion  for  judg- 
ment quasi  nonsuit,  he  might  possibly  have  fared  better.  In  Mc'* 
Atdey  v.  Qedda*  the  application  to  enter  was  made  by  the  plain- 
tiff,  who,  himself,  caused  the  difficulty.  Whatever  might  be  the 
correct  solution  of  this  point  abstractly,  as  the  plaintiffs'  attorney 
had,  in  the  application  to  amend  before  the  then  Chief  Justice, 
stated  in  an  affidavit  that  this  cause  was  duly  entered,  1  think  the 
defendant  might  well  rely  on  this  statement,  and  was  not  compel-' 
led  to  search. 

As  to  the  attorney  being  compelled  td  pay  the  costs  in  the 
cause,  as  also  the  costs  of  this  motion,  I  know  of  no  Case  where  ati 
sittomey  has  ever  been  compelled  to  pay  the  costs,  because  he  ac- 
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^^^^  ddentally  omitted  to  enter  the  coase  (as  was  the  case  here).  Papers 
^^"^®*  are  attached  to  the  defendant's  affidavit,  which  shew  an  agreement 
between  the  plaintiffs'  attorney  and  the  plaintifib,  that  he  is  to  in- 
demnify them  from  all  oosts.  With  this  arrangement  I  think  this 
Court  has  at  present  nothing  to  do.  I  see  no  reason  why  the 
plaintiffs^  attorney  should  pay  the  costs  himself.  If  the  plaintiffs 
have^to  pay  the  costs^  and  hold  an  agreement  from  the  plaintiff' 
attorney  that  he  shall  indemnify  them,  they  can  settle  that  among 
themselves. 

It  is  quite  evident  the  omission  to  enter  was  unintentional. 
There  was  nothing  to  have  prevented  the  defendant's  attorney 
from  calling  the  attention  of  the  plaintiffs'  attorney  to  the  omis- 
sion on  the  Clerk  refusing  to  tax  by  reason  of  the  non-entry  of 
the  cause,  when,  probably,  it  would  have  been  rectified ;  and,  as 
the  defendant  has  appended  an  additional  ground  for  requiring 
the  plaintiffs'  attorney  to  pay  the  costs,  namely,  the  agreement 
between  plaintiffs'  attorney  and  plaintiffs  to  indemnify,  upon  which^ 
I  think,  he  is  not  entitled  to  succeed,  I  think  the  defendant  should 
not  be  allowed  any  costs  of  this  motion. 

The  rule  should  be  for  the  plaintiffs'  attorney  to  enter  the  cause 
within  ten  days  from  service  of  a  copy  of  the  rule,  and  this 
rule  is  to  be  a  sufficient  authority  for  the  Clerk  to  enter  the  same. 

Allen,  C.  J.,  and  Fisher  and  Duff,  J,  J.,  took  no  part. 

Biil-e  for  plaintiff's^  attorney  to  enter  catise  wi^in  ten  days  after  service 
of  this  rule. 


1S76 


Oct. 


COCHRANE  V,  CAIE. 

Contract — Consideration — Promissoiy  note — Ouarantee, 

Plaintiff  sued  upon  the  following  instrument:  "12  mos.  from  the  2dth  June, 
1873, 1  (defendant)  will  pay  J.  C.  (plaintiff)  $90  for  D.  P.,  or  otherwise  settle 
the  sum  of  $90  for  him  on  a  note  that  he  says  he  gave  J.  C.  for  $100."  Held, 
1.  That  this  was  not  a  promissory  note,  and  required  a  consideration  to  sup- 
port it.    2.  That  it  was  a  promise  made  to  D.  P.  and  not  to  plaintiff. 

Appeal  from  decision  of  the  Judge  of  the  Kent  County  Court 
directing  a  non-suit  to  be  entered  against  the  plaintiff  pursuant  to 
leave  resenred  at  the  trial.  The  action  was  brought  on  the  fol- 
lowing guarantee:  '*  Twelve  months  from  the  26th  June,  1873,  I 
(defendant)  will  pay  John  Cochrane  (plaintiff)  $90  for  Dominie 
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Doling  this  term,  on  the  13th  of  October,  the  Honorable  John  CamtH 
bell  Allen,  one  of  Her  Majesty's  Justices  of  the  Supreme  Court  of  this 
Province,  took  his  seat  as  Chief  Justice,  having  been  appointed  to  that 
office  in  place  of  the  Honorable  William  Johnston  Eitchie,  who  had  been, 
during  the  preceding  vacation,  appointed  one  of  the  Justices  of  the 
Supreme  Court  of  Canada. 

Oct.  16.  Charles  Duff,  Esquire,  Q.  C,  also  took  his  seat  upon  the 
Bench,  having  been  appointed  by  Her  Majesty  one  of  the  Justices  of  the 
Supreme  Court  of  New  Brunswick. 

8tev.  D  ig.  218.  »  4  B.  k  Ad.  433.  >4B.  &C.  163. 

«  5  B.  ft  Ad.  1109.  »  4  B.  ft  Ad.  611,  612.  «  2  H.  ft  K.  487. 
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Poorrier,  or  otherwise  settle  the  sum  of  $90  for  him  on  a  note  i>^^ 
that  he  says  he  gave  John  Cochrane  for  $100^  amount  to  be  paid  Coog^jo^ 
twelre  months  from  the  26th.  Dated  June  29th,  1873."  This 
agreement  was  treated  by  the  plaintiff  as  a  promissory  note,  and 
was  stamped  as  sock  It  was  proved  on  the  trial  that,  afber  the 
agreement  was  given,  the  note  referred  to  in  it  was  given  np  by 
Cochrane  to  Ponrrier.  On  the  trial  in  the  Court  below,  the 
defendant  objected,  1.  That  there  was  no  consideration  either 
alleged  or  proved,  and  no  mutuality  of  contract.  2.  That  the 
instrament  was  not  a  promissory  note.  3.  That  there  was  no 
privity  of  contract  between  plaintifi  and  defendant,  the  promise 
being  altogether  to  Pourrier.  The  plaintiff  was  non-suited  in  the 
Court  below,  and  now  appealed  from  the  decision  of  the  County 
Court  Judge. 

Oct.  22.     Rains/ord,  for  appellant,  cited  Johnston  v.  Fraser,^ 

D.  L,  Haningtan,  for  respondent,  cited  Price  v.  Easton,*  Wharton 
T.  Walker,^  James  y.  ffilliams,*  Baron  y.  Husband^  and  Glover  y. 
HackeU^ 

Per  curiam.  The  instrument  declared  on  is  not  a  promissory 
note  payable  to  the  plaintiff;  neither  is  it  even  an  agreement  with 
the  plaintiff,  but  with  Pourrier.  There  was  no  consideration  for 
the  contract :  the  plaintiff  was  not  bound  to  give  up  the  note. 

J^ppeal  dismissed  with  costs. 
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1875        GORDON  V.  THE  MAYOR,  ALDERMEN  AND  COMMONALTY  OF 
GoBDOM  THE  CITY  OF  SAINT  JOHN. 

*•  Action  on  the  ease — Negligence — Dutg — Necessity  of  alleging  facts  to  raise 

Tm  BiATOB  OF  — Charter  of  St.  John^IAahiliiy  of  Corporation  to  repair  streets, 

T.  OBV.  j^  ^^  action  on  the  case  brought  by  the  administratrix  of  G.,  against  the  Cor- 
poration of  8t.  John,  the  declaration  alleged  that  defendants  had  the  care, 
control  and  management  of  the  public  streets,  which  it  was  their  duty  to  keep 
in  a  safe  and  proper  condition,  and  that  a  certain  public  street  in  said  Cilj 
ran  oyer  ground  coyered  at  times  with  water,  and  at  low  tides  the  roadway  is 
high  above  the  bed  of  the  water  below,  and  it  was  defendants'  duty  to  haye 
placed  a  guard  or  fence  along  the  side  of  said  street  to  prevent  persons  passing 
along  from  accidentally  stepping  over  the  side  and  fidling  on  the  rocks  below : 
but  that  defendants,  not  regarding  their  duty,  negligently,  illegally  and 
improperly  left  said  street  without  any  proper  fence  or  guard,  and  plaintiff 
while  lawfully  walking  in  the  night  time  along  said  street,  witnout  any  fault 
of  his  own,  fell  from  said  street  upon  the  earth  and  rocks  below  and  was 
killed.  On  demurrer  it  was  objected  that,  as  there  were  in  St.  John  some 
public  streets  over  which  the  Corporation  had  no  control,  because  they  were 
not  established  and  adopted  as  provided  by  the  Charter,  the  declaration  was 
bad  in  not  alleging  that  this  was  an  adopted  street ;  but.  Held,  That  the 
declaration  was  sufficient,  and  that  it  would  be  a  matter  of  evidence  to  show 
that  this  street  was  a  public  street  under  the  control  of  the  Corporation. 

DscLARiLiioir :  Eliza  Gordon,  Administratrix  of  Samuel  Gordon,  sues 
the  Mayor,  etc.,  of  Saint  John.  For  that  whereas  before,  etc.,  defendants 
had  the  care,  control,  and  management  of  the  public  streets  of  the  Citjr 
of  Saint  John,  and  it  was  their  duty  to  keep  said  streets  in  a  safe  and 
proper  condition  for  the  passage  to  and  fro,  over  and  along  the  same,  of 
the  citizens  of  the  city  and  of  other  good  and  worthy  subjects  of  our 
Lady  the  Queen,  and  not  to  leave  the  sides  of  any  of  the  said  streets 
which  passed  over  or  along  ground  covered  at  times  by  water,  unpro- 
tected and  unguarded  ;  And  whereas  a  certain  public  street  called  Ludlow 
street,  in  that  part  of  the  said  City  called  Carleton,  runs  over  ground 
covered  at  times  of  tide  with  water,  and  at  low  tides  the  roadway  of  the 
said  street  is  high  above  the  bed  of  the  tide  or  water  below ;  and  it  was 
the  duty  of  the  defendants  to  have  placed  along  the  side  of  the  said  street 
a  sufficient  fence  or  guard  to  prevent  persons  passing  along  said  street 
from  accidentally  stepping  over  the  side  and  falling  into  the  water  or  on 
to  the  rocks  below.  And  whereas  the  said  Samuel  Gordon,  deceased,  was 
in  his  lif&-time,  and  at  the  time  of  his  death,  as  hereinafter  mentioned, 
the  husband  of  the  said  plaintiff,  and  was,  on  the  night  of  the  ninth  day 
of  Hay,  A.D.  1874,  lawfully  walking  over  and  along  the  said  street.  Yet 
the  said  defendants,  not  regarding  their  said  duty  in  that  behalf,  negli- 
gently, illegally,  and  improperly  left  the  said'  street  without  any  proper 
fence  or  guard  to  protect  persons  passing  along  the  same  fiom  falling 
over  the  side  thereof,  and  thereupon  the  said  h'amuel  Gordon,  whilst  so 
lawfully  walking  in  the  night  time  over  and  along  said  street,  without 
any  fault  of  his  own,  but  b^  reason  of  said  negligence  aud  improper  con- 
duct of  the  defendants,  accidentally  fell  from  the  said  street  on  to  eftrth, 
rocks,  and  mud  below  and  thereby  was  fatally  iajured  and  wounded,  and 
afterwards,  to  wit,  on  the  said  ninth  day  of  May,  m  the  year  aforesaid,  of 
his  said  wounds  and  injuries  he  the  said  Samuel  Gordon,  at  the  City  afore- 
said, then  and  there  died.    And  the  plaintiff  saith,  that  administration  of 
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the  estate  and  effects  of  the  said  Samuel  Gordoa  was  afterwards,  on  the  1^^<^ 

twenty-third  day  of  May  aforesaid,  granted  to  the  plaintiff ;  and  the  said  Gobdov 

plaintiff  now  brings,  etc.     By  means  of  which  said  several  premises,  and  ^ 

by  force  of  the  Act  of  the  General  Assembly  in  such  case  made  and  pro-  ijiHiliiTOi  of 

▼ided,  the  defendants  became  liable  to  the  plaintiff  as  administratrix  as  ^  j^^^ 
aforesaid,  to  pay  damages  in  respect  of  the  death  of  the  said  Samuel  Gor- 
don, so  caused  as  aforesaid. 

Demurrer:  Joinder. 

June  10.  Duff",  Q.  C,  in  support  of  demurrer.  There  is  no 
such  duty  on  defendants  as  alleged.  I  admits  if  the  facts  are 
sufficiently  stated,  the  Court  will  draw  the  inference  of  duty.  In 
Brown  t.  MalMty  the  declaration  was  held  bad  in  substance,  as 
not  shewing  facts  enough  to  raise  the  duty.  In  Henderson  y. 
Mayor  of  St,  John*  it  was  held  unnecessary  to  set  out  the  Charter. 
The  question,  then,  will  be  whether  the  allegations  of  fact  in  the 
declaration,  read  in  connection  with  the  Charter,  are  sufficient  to 
nuse  a  legal  duty.  The  language  of  the  Charter'  is  permissiye, 
not  compulsory.  No  street,  whether  new  or  old,  is  recognised 
till  it  is  **  established,  appointed,  ordered  and  directed  *'  by  the 
Corporation.  The  only  facts  set  out  in  the  declaration,  on  which 
the  alleged  duty  is  based,  are,  1.  That  defendants  had  the  care, 
control  and  management  of  the  streets.  2.  That  a  public  street 
called  Ladlow  street  runs  over  ground  at  times  covered  with  water, 
and  that  at  low  tides  the  roadway  is  high  above  the  water  below, 
unprotected  and  unguarded.  The  duty  (which  must  result  from 
the  Charter  and  the  existence  of  these  two  previous  &cts), 
is  allq^  to  be,  1st.  To  keep  the  street  in  a  safe  and  proper  con- 
dition for  the  passage  of  the  citizens,  and  not  to  leave  the  sides 
nnprotected ;  2nd.  To  have  placed  a  sufficient  guard  to  prevent 
people  passing  along  the  street  from  accidentally  falling  off  into 
the  water  or  on  the  rocks  below.  No  liability  is  imposed  for 
mere  non-feasance ;  because,  by  the  Charter,  no  funds  were  pro- 
Tided  for  the  purpose  of  repairs.  The  mere  fact  of  the  Corpora- 
tion coming  from  time  to  time  to  the  Legislature  to  get  power  to 
assess  the  dtixens  will  not  aflkct  their  duties  arising  from  the 
Charter.  In  the  Mersey  Docks  case,'  there  was  power  to  levy 
tolls.  (AixsH,  J.,  referred  to  Chip.  Ms.  155.  Ritchib,  C.  J. 
That  case  shows  there  is  an  obligation  on  the  city.)  The  only 
>  S  0.  B.  M9.  >1  Pugs.  197.  « 11  H.  L.  Cas.  637.      . 
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^^*        qoestioQ  raised  in  that  case  appears  to  hare  been  as  to  the  form  of 
O^mtm      the  indictment ;  but  there  is  a  wide  distinction  between  criminal 
«/'  And  civil  negligence.     Again,  taking  the  language  of  the  Charter^ 

St.  Jobs.  ^^  ^^  evident  it  recognizes  the  fact  that  there  may  be  streets  over 
which  the  Corporation  has  no  control ;  and  this  is  the  way  the 
authorities  have  always  regarded  it  The  plaintiff  should  Have 
alleged  this  was  an  established  street.  (Ritchie,  C.  J.  He 
alleges  it  is  a  public  highway ;  and  does  not  that  carry  with  it  the 
assumption  that  the  city  have  control  of  it  ?)  I  submit  not :  the 
Charter  speaks  of  public  streets,,  though  not  established.  The 
declaration  does  not  even  allege  it  was  kept  open  or  used  as  a 
public  street.  (  Ritchie,  C.  J.  Are  there  not  Acts  of  the  Legis- 
lature recognizing  Ludlow  street  ?)  That  would  make  no  differ- 
ence. (Allen,  J.  A  man  might  open  a  street  through  his  own 
property,  and  have  houses  built  up  on  both  sides,  and  it  would  be 
a  public  street,  though  the  Corporation  might  have  no  control 
over  it.)  There  is  no  duty  on  defendants  to  keep  this  street  in  a 
safe  and  proper  condition.  If  plaintiff  had  shewn  an  adoption  of 
it  by  defendants,  he  might  have  averred  that,  so  long  as  they  kept 
it  open,  they  were  bound  to  use  reasonable  care  and  diligence  in 
keeping  it  safe  for  passers  by ;  but  this  is  the  most  he  could  do. 
Under  the  cases  of  Pamaby  v.  Lancaster  Canal  Co.,^  Gibbs  v. 
Mersey  Docks,'  id.  at  page  102, 108,  104  and  107,  per  BLACKBrRK, 
J.,  Coe  V.  fVise,^  McKay  v.  Town  of  Hammond,*^  the  allegations  of 
duty  in  this  declaration  cannot  be  sustained.  This  question  turns 
on  the  construction  of  the  Charter  and  the  Act  of  1859,  the 
language  of  which  Act  is  very  different  from  the  50  Geo.  3,  c.  16, 
under  which  the  case  in  Chip.  Ms.  was  decided.  Under  Brown  v. 
Mallett,  the  facts  must  be  set  out,  and,  unless  they  establish  a 
duty,  the  declaration  is  bad  in  substance.  The  defendants  cannot 
traverse  that  this  is  a  public  street.  (Ritchie,  C.  J.  You  can 
confess  and  avoid.  Say,  true  it  is  a  public  street,  but  not  estab- 
lished.) What  are  we  to  confess  ?  We  can  only  avoid  what  is 
truly  alleged:  it  is  not  proper  for  us  to  traverse  the  duty. 
(Ritchie,  C.  J.  The  plaintiff  alleges  it  is  a  public  street^  which 
you  are  bound  to  repair ;  you  can  say,  ''  No,  it  is  not  such  a  pub- 

>  11  Ad.  k  E.  223.  <  1  H.  &  L.  Cas.  93.  '5B.  AS.  440. 

*  13  Am.  Iaw  Beg.  653. 
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lie  street  as  is  recognized,  and  as  we  are  bound  to  repair.")     That        ^^^ 
uroald  be  traversing  a  statement  both  of  law  and  fact     Wheneyer      "CKwdov 
a  ftct  is  sofficiently  alleged,  there  is  only  one  of  two  ways  to  meet  *' 

it,  either  by  denying  it,  or  confessing  its  truth  and  ayoiding  it ;  ^  j^^ 
but  we  are  not  bound  to  confess  what  is  not  properly  alleged. 
(Wetmobe,  J.  You  say  the  plaintiff  has  not  stated  enough  to 
call  upon  you  to  answer.)  The  mere  allegation  of  duty  is  not  a 
trayersable  fact  (Allbn,  J.  It  is  not  a  fact  at  all.  Tou  say 
that,  there  being  some  public  streets  which  the  defendants  are 
bound  to  repair,  and  some  they  are  not,  plaintiff  is  obliged  to  show 
the  street  is  one  the  defendants  are  bound  to  repair.) 

S.  R.  Thomson,  Q.  C,  contra. 

Admitting  for  the  sake  of  the  argpiment,  that  there  are  two 
-classes  of  streets,  the  declaration  is  still  sufficient.  It  alleges  de- 
fendants have  the  care,  control  and  management,  and  it  was  their 
duty  to  keep  in  repair,  which  necessarily  applies  to  such  streets  as 
they  haye  a  duty  to  repair.  If  there  is  a  doubt,  I  have  a  right  to 
apply  the  language  to  a  legal  street  :  they  could  not  be  bound  to 
Tepair  Ludlow  street  unless  it  was  a  public  street.  The  Com. 
Law  Proc.  Act  says  the  Court  shall  give  judgment  according  to 
the  yery  right  of  the  matter.  (Ritchib,  C.  J.  What  construc- 
tion do  you  put  on  those  words  ?  I  admit  they  embarrass  me.) 
If  there  is  one  way  of  construing  the  language  so  as  to  meet  the 
intention  of  the  pleader,  it  will  be  taken  that  way.  (Allbn,  J. 
Which  degree  of  certainty  do  you  say  your  pleading  comes  under  ?) 
Certunty  to  a  common  intent  I  admit  no  allegation  of  duty  will 
help  me  unless  the  facts  will.  Granted  plaintiff  has  alleged  too 
large  a  duty,  that  will  not  help  defendants.  The  declaration  says 
the  defendants  '-'  negligently,  and  illegally,"  etc :  there  could  be 
no  negligence  or  illegality  unless  it  was  a  public  street. 
No  case  can  be  found  where,  when  there  are  two  classes  of 
streets,  the  allegation  that  defendants  were  bound  to  re- 
pair has  been  held  insufficient.  Suppose  the  Act  of  Assembly 
had  said  there  were  two  classes  of  public  streets,  one  of  which  was 
established,  and  which  the  defendants  were  liable  to  repair  and 
the  other  not,  and  this  action  had  been  brought,  and  plaintiff  had 
alleged  this  was  a  public  street  which  defendants  were  boimd  to 
repair,  that  would  be  an  allegation  that  this  was  an  adopted  street. 
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^^^^-  which  would  be  issuable ;  and,  if  plaintiff  failed  to  proye  the 
GoRDOH  adoption,  would  he  not  be  non-suited  ?  (Allen,  J.  I  would 
ThiMatobov  ^^^^  ^^')  ^*  ^  enough  to  put  on  the  record  what  necessarily 
St.  John,  raises  that  question.  The  plea  of  not  guilty  would  raise  the  ques- 
tion here,  so  it  would  be  good  if  it  alleged  the  street  was  never  ad- 
opted. (Ritchie,  C.  J.  If  there  are  two  classes  of  streets,  is  your 
declaration  not  ambiguous  ?)  No,  because  we  say  this  a  public  street 
defendants  are  bound  to  repair,  and  every  one  is  supposed  to  know 
what  kind  of  a  street  that  is.  (Ritchie,  C.  J.  Is  it  not  argumenta- 
tiye  ?)  If  so,that  is  only  a  ground  of  special  demurrer,  which  is  done 
away  with.  If  defendants  were  embarrassed,  they  should  have  ap-^ 
plied  to  a  Judge,  instead  of  seeking  to  saddle  plaintiff  with  costs 
by  demurring  The  words  "  it  shall  be  lawful"  are  imperative 
when  public  duty  requires  a  thing  to  be  done :  Dwar.  Stai., 
(Am.-ed.  of  1871.)  p.  228.  Therefore  the  authority  given  to  the 
Corporation,  by  the  charter,  over  all  streets,  without  distinction^ 
taken  in  connection  with  the  50  Geo.  8,  c.  16,  which,  though  re- 
pealed, contains  a  binding  legislative  declaration  of  the  duty  of 
the  Corporation,  makes  it  imperative  on  defendants  to  repair  all 
public  streets.  The  following  cases,  statutes  and  authorities  were 
also  cited :  Mayor  of  Lyme  Regis  v.  Henley ;'  ScoU  v.  Mayor  of 
Manchester  ;*  Cowley  v.  Mayor  of  Sunderland  ;*  Bennett  v.  Peninsular 
Steamboat  Co.  ;*  Cane  v.  Chapman  ;*  Sutton  v.  Johnstone  ;*  Hart- 
nail  V.  Ryde  Commissioners  f  Abb.  Dig.  Corp.  581,  sec.  499 ;  8 
Wm.  4,  c.  18;  8  vol.  R.  S.,  pp.  17,  129,  168,  186,  192;  8  Vic, 
c.  88  ;  18  Vic,  c.  10 ;  21  Vic,  c  48 ;  £2  Vic,  c.  41 ;  23  Vic, 
c  58  ;  24  Vic,  c  25 ;  27  Vic,  c  16 ;  28  Vic,  c.  26 ;  29  Vic,  c 
84;  80  Vic 

Our.  Adv.  VuU. 

TTie  judgment  of  the  Court  was  now  delivered  by 
WsLDON,  J.  The  declaration  states  that  the  Ccjrporation  **  had  the 
care,  control,  and  management  of  the  public  streets  in  the  City  of 
Saint  John."  That  is  the  law  of  the  land,  from  which  a  duty 
arises,  and,  as  Chipm  an,  J.,  in  The  King  v.  The  Mayor  of  Saint  John* 
says  :     *^  The  Corporation  being  bound  by  public  law,  is  clearly 

>  2  CI.  ft  F.  881.  •IH.  &N.  69.  *  6  H.  ft  N.  665. 

«  6  0.  B.  786.  •  6  Ad.  ft  B.  647.  « 1  T.  B.  609. 

^4  B.  ft  8.  361.  •  Mich.  Term,  8  Qto.  4. 
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tantamount  to  being  boand  by  common  right ;  and»  when  so  bound,        i>tg 
how  is  their  obligation  to  be  stated  more  specifically  than  that  they      Oobdos 
*  ought  of  right  to  repair  V     When  a  party  is  bound  by  prescript  *- 

tion  or  raUone  tenure  it  is  necessary  to  set  forth  the  prescription     ^  j 
or  the  tenure  which  created  the  liability ;  they  are  trayersable 
&cU  triable  by  a  jury,  but  not  so  where  a  party  is  bound  to  do  an 
act  by  the  public  law  of  the  land." 

The  charter  of  the  Corporation  is  confirmed  by  the  Act  26  Geo. 
8,  c  46,  and  the  powers  of  the  Corporation  are  restricted  by  sub- 
sequent Acts  to  the  streets  in  the  City  of  Saint  John,  and  it  will 
be  matter  of  evidence  to  shew  that  Ludlow  street  was  one  of  the 
public  streets,  and  they  had  neglected  their  duty  respecting  it. 
The  demurrer  will  be  oyerruled,  and  the  defendants  have  leave  to 
plead,  upon  payment  of  costs. 

Duff,  J.,  took  no  part,  haying  been  counsel  in  the  cause  while 

at  the  bar. 

Judgment  for  plaintiff. 


MACMONAGLE  v.  GEANT.  13^5 


PraOiee — Misnomer — InitidU — When  sufficient — County  Courts-^Plea  OsL 

inabatement. 

Where  plaintiif  is  described  in  a  writ  by  the  initial  letter  of  his  Christian  name, 
the  defendant's  proper  remedy  is  to  apply  to  a  Judge  to  compel  him  to  amend, 
and  the  writ  wUl  not  be  set  aside  for  irregularity  on  this  ground. 

SembUy  That  a  consonant  may  be  the  Christian  name  of  a  party. 

QtuBTty  Whether  a  party  can  plead  in  abatement  in  the  County  Court    See  note. 

Appeal  from  a  decision  of  the  Judge  of  the  Charlotte  County 
Court,  directing  that  the  bail-bond  entered  into  in  this  cause  should 
be  cancelled,  and  the  writ  set  aside  for  irregularity.  The  irregu- 
larity complained  of  was  in  the  plaintiff  being  described  in  the  writ 
by  the  Christian  name  of  the  letter  '<  M."  The  affidavit  read  in 
support  of  the  application  in  the  Court  below,  simply  shewed  the 
facts  as  they  appeared  from  the  writ,  without  stating  what  the 
plaintiff's  full  Chrisdan  name  was,  while  the  affidavit  of  the  plain- 
tiff used  in  opposing  the  application  stated  that  he  was  known  by 
the  name  of  ''  M.  Macmonagle,**  and  that  the  defendant  had  so 
known  him  in  all  their  transactions  together.  The  plaintiff  ap- 
pealed. 
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^8^g  Oct.  88.     E.  L.  Wetmore  for  the  appellant 

]CAoxoKA.eLi       The  affidavit  should  have  shown  what  plaintiff's  Christian  name 

^'  is :  non  constat^  but  that  it  is  simply  the  letter  *^  M.'*     In  Lomax  v. 

LandelU '  it  was  held  a  yowcl  may  be  the  Christian  name  ;  and 

why  may  not  a  consonant  be  also  ?    Lord  Campbell,  C.  J.,  asks 

this  Tery  question  in  The  Queen  v.  Dale*  where  a  demurrer  to  an 

action  on  a  recognisance  on  the  ground  that  the  initials  only  of 

the  Christian  names  of  the  Justices  were  given,  was  overruled. 

Before  the  Statute  18  Vic,  c.  89,  sec.  4,  the  only  way  in  which 

misnomer  could  be  taken  advantage  of  was  by  plea  in  abatement : 

Marley  v  Law;*  and  the  Legislature  having  abolished  that  remedy 

and  provided  another,  namely,  by  applying  to  a  Judge  to  compel 

the  plaintiff  to  amend,  this  course  should  have  been  adopted. 

Thompson  v.  OviaU^  was  also  referred  to. 

No  one  appearing  for  the  respondent— 

The  Court  (Wsldon,  Fisher  and  Wbtmorb,  J.J.,)  allowed  the 

appeal,  observing  that,  if  the  letter  was  not  the  plaintiff's  proper 

Christian  name,  as  to  which  the  affidavits  were  silent,  the  defendant 

should  have  made  application  to  the  Judge  to  compel  him   to 

amend. 

Appeal  allowed  ^ 


13Y5  HAMILTON  etal.v.  BOURGEOIS. 


Od,  Insolvent  Act  of  1 869 — Appeal — Section  83 — Necessity  of  shewing  prelimi^ 

nary  proceedings  before  appeal  wiU  he  heard —  Where  these  not 
sfttvrn — Power  of  Court  to  deal  with  ease, 

A  party  appealing  from  the  decision  of  a  Judge  of  the  Conntj  Court  under  sec- 
tion 83  of  the  Insolvent  Act  of  1869,  is  bound  to  show  that  all  the  necessary 
preliminary  steps  have  been  taken. 

Held,  also,  per  Wbldoh,  J.,  Duff,  J.,  dubitatUej  and  Witmobb,  J.,  diuentiefUef  That, 
without  proof  of  the  necessary  preliminary  steps  being  taken,  the  Court  had 
no  jurisdiction  over  the  case,  and  no  power  to  make  any  order  with  reference 
to  it. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the  Kent 
County  Courts  made  under  the  provisions  of  the  Insolvent  Act  of 

» 6  C.  B.  N.  S.  677.  »  17  Q.  B.  65'  >  2  Br.  &  B.  34.  *  2  All.  118. 
^During  the  arg^iment  of  this  cause  a  question  arose  as  to  the  power  of  a  party 
to  plead  in  abatement  in  the  County  Courts,  and  the  Act  30  Vic,  c.  10.  sec.  15, 
was  referred  to,  requiring  the  defendant  to  plead  either  the  general  issue,  or 
some  other  plea  in  bar ;  but,  as  the  determination  of  this  point  was  not  neces- 
sary for  the  decision  of  the  case,  nothing  was  decided  concerning  it. 
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1869.  The  appeal  wa8  sought  under  section  83  of  that  Act. 
2>.  L.  BaningUm  was  proceeding  to  argue  in  support  of  the  ap- 
pealy  when  it  was  objected  by  fVm.  J.  Gilbert,  for  respondents, 
that,  before  the  Court  could  proceed  to  hear  the  appeal,  it  was  in- 
cumbent on  the  appellant  to  show  that  all  the  preliminary  steps 
required  by  the  Insolyent  Act  had  been  taken. 

Haningt<m,  contra,  contended,  that,  as  in  ordinary  County  Court 
appeals  the  return  of  the  Judge  is  always  read  and  acted  on  with- 
out enquiring  into  the  preliminaries  in  the  Court  below,  the  same 
practice  should  apply  to  this  case.  He  admitted  that  he  was  not 
in  a  position  to  show  that  the  necessary  preliminary  proceedings 
had  been  taken,  and  asked  leare  to  withdraw  the  appeaL 

The  Court  were  clearly  of  opinion  that  the  party  appellant  was 
bound  to  show  due  service  of  notice  of  appeal  and  all  other  neces- 
sary preliminary  proceedings. 

Wbtmore,  J.,  also  thought  that,  as  the  case  had  been  before  the 
Court  in  last  Trinity  Term,  and  had  been  then  withdrawn,  an 
order  should  now  be  made  disallowing  the  appeal. 

Duff,  J.  I  am  in  doubt  as  to  whether  the  Court  has  any  power 
at  all  oyer  the  case ;  but  if  it  has,  I  agree  with  my  brother  Wbt- 

MOEB. 

FiSHBR,  J.  Under  the  peculiar  circumstances  of  the  case,  I 
should  be  inclined  to  allow  it  to  be  withdrawn. 

Wbldon,  J.  As  no  preliminary  proceedings  are  proved,  the 
Court  has  no  jurisdiction  over  the  caiise,  and  no  power  to  make  any 
order.     It  should,  therefore,  be  simply  struck  off  the  paper. 

Allbn,  C.  J.,  was  not  present. 


1S75 


HlMILTOir 

BomaioiB. 


CURBET  etal.v.  LAWSON. 

Otmnty  OaurU — Practice — Service  of  unit — Time  for  appearing — Cbmpu- 
iation  of — Thirty  doge  to  commence  after  day  of  service. 

Where  a  statute  proTides  tor  senrice  ot  a  writ  on  defendant,  and  tbai  he  shall 
appear  within  a  certain  nmnber  of  days  thereafter,  the  time  begins  to  nm  on 
the  day  after  the  day  of  senrice. 

nereliDre,  a  defendant  in  an  action  in  the  Comity  Gonrt  has  thirty  days  to  ap» 
pesr,  e3BclnsiTe  of  the  day  of  senrioe. 

Appeal  from  the  York  County  Court    The  writ  in  the  cause 
was  serred  on  the  1st  day  of  September^  an  appearance  was  filed 


1875 
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^^^*        and  tendered  to  the  plaintiff's  attorney  on  the  first  day  of  October, 
^^'^'""^      bat  was  refused  as  being  too  late ;  and  the  attorney  proceeded  to 
sign  interlocutory  judgment.     The  County  Court  Judge  was  of 
opinion  that  the  judgment  was  rightly  signed,  and  the  defendant 
now  appealed  from  this  decision. 

Rains/ord,  for  appellant. 

This  question  turns  upon  the  language  of  section  15  of  the  Act 
80  Vic,  c.  10|  which,  after  providing  for  service  of  the  writ  on 
defendant,  declares  that  *^  he  shall,  within  thirty  days  thereafter, 
enter  an  appearance,'*  etc.  The  defendant,  it  is  submitted,  has 
thirty  days,  exclusive  of  the  day  of  service.  (Duff,  J.  I  think 
you  will  find  the  rule  to  be,  that  wherever  the  computation  is  of 
so  many  days  after  such  a  day,  that  day  is  excluded.)  £.  L.  Wet- 
morcy  amicus  curia,  referred  to  Jarvis  v.  Peck.^  The  appellant's 
counsel  was  now  stopped  by  the  Court,  who  called  on 

Qea.  F.  Oregory,  contra.  [  admit  my  own  judgment  had  been 
the  other  way,  previous  to  the  decision  of  the  County  Court  Judge. 
(Duff,  J.,  referred  to  AIL  Rules,  note  s.,  on  p.  4,  citing  Toung 
V.  HiggMi.*  The  word  "  Thereafter"  is  surely  as  strong  as  **  There^ 
from.")  The  cases  referred  to  in  that  note  are  in  matters  fixed  by 
rules  of  Courti  The  Act  means  thirty  days,  not  after  the  day  of 
service,  but  after  the  service.  Defendant  could  appear  on  the  day 
of  service  :  it  is  therefore  one  of  the  days  for  appearanoe^  and,  if 
he  has  thirty  days  after  that,  he  really  has  thirty-one  days  to  ap- 
pear. (I>.  L.  HaningUm,  anUeus  eUruB,  referred  to  Langley  v. 
Huestis)*  CUnoes  v.  Sandlar*  and  Hatch  V.  Taglof^  were  also  re- 
ferred to. 

Wbldon,  J.  I  am  of  opinion  that  the  thirty  days  must  com- 
mence on  the  day  after  the  service. 

Fisher,  J.  On  principle,  when  the  word  "  thereafter"  is  used, 
it  must  be  after  the  day  of  service. 

Wbtmobv  and  DuFi^,  J.  J.,  were  of  the  saine  opinion. 

App0iU  alhwtel^ 

>  3  Kerr  607.  *6  1C.  ftW.  49.  *3Eerr4. 
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BUBPSB  aalv.  OABVILL  H  at.  W5 

InterM —  Where  final  judgment  delayed— 12  Vtc.,  e.  89,  eec.  29—  Vnliqui^         ^^ 
daUd  damages —  Where  jury  have  improperly  induded 
interest  in  their  verdict, 

Xa  an  actioii  on  the  case  for  anliqnidated  damages,  the  jury  included  interest  in 
the  verdict ;  Held,  on  an  application  for  allowance  of  interest  from  time  of 
▼evdict  to  Judgment^  that  intereat  was  improperly  inoluded,  and  the  applica* 
tion  was  refnsed. 

Oo  the  first  day  of  the  term,  E.  L.  IVetmore  moved,  on  behalf  of 
the  plaintiSs,  for  allowance  of  interest  on  the  amount  of  the  ver- 
dict in  this  cause*  from  the  time  of  trial,  Nov.  SOth,  1873,  down 
to  jadgment,  and  cited  2  Rev.  StaC.y  p.  359,  sec.  29. 

Dr.  Barker,  Q.  C,  contra.  This  is  not  a  case  in  which,  under 
the  Statute,  the  jury  could  allow  interest,  the  verdict  having  been 
upon  the  count  in  case :  therefore,  even  if  they  have  illegally  In- 
cluded interest  in  their  verdict,  the  Court  will  not  continue  it. 
Besides,  the  sections  relied  on  are  repealed  by  the  C.  L.  P.  Act, 
which  repeals  all  those  sections  in  the  Revised  Statutes,  except  so 
fiir  as  they  apply  to  proceedings  in  a  cause ;  and  this  is  not  a  pro- 
ceeding in  the  cause,  but  an  application  engrafted  on  it.  McKay 
T.  Commercial  BnnV  was  cited. 

Wetmortf  in  reply.  The  Legislature  having  carried  forward 
the  provision  as  to  interest  in  the  new  Act,  the  fair  intendment 
is,  that  it  is  preserved  as  to  actions  then  pending. 

The  Court  observed  that  they  would  examine  the  notes  of  the 
trial,  and,  on  a  later  day  in  the  term,  stated  that  interest  was  in- 
cluded by  the  jury  in  their  verdict,  but  they  were  not  satisfied  the 
case  was  one  in  which  it  should  have  been  allowed* 

ApplioaUon  refused. 

WETMOEB  Aim  tnm  ^.  BAXTEB.  W7B 


FrM^Ue-^Attion — Staying  proeeediniffs  tiU  costs  of  former  eution  for  same  ^^ 

muse  paid — Where  plaint^*s  conduct  not  vexatious — Brfusal, 

Wb«ra  Judgment  f«ut  nonsnit  was  signed  against  plaintiflb  for  not  proceeding 
to  trial  pnranant  io  notice,  and  he  afterwards  brought  a  second  action  for  the 
Sana  caase,  H  appearing  that  the  plaintiff's  conduct  was  not  vexatious  or 
B^Ugent^  but  that  he  was  prevented  from  proceeding  to  trial  under  drcum- 
staaoes  which  would,  if  shewn  to  the  Court^  have  been  sufficient  to  have 
pwveatsd  tha  gnmting  of  the  motion  Ayr  nonsuit,  the  Ctonrt  refused  an  appli- 
cation to  stay  proceedings  in  the  second  action  until  payment  of  the  costs  of 
the  ftMlae^  saH. 

«iiM  ly*  Mse  reported  Aiite,  141.  ^2fUg$.9U. 
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187S. 


Wbtkobb 

V, 

Baxtu. 


Defendant  applied  for  a  stay  of  proceedings  in  this  cause  nntil 
the  costs  of  a  former  suit  for  the  same  cause  of  action,  in  which 
there  was  judgment  as  in  case  of  a  nonsuit,  were  paid.  The 
actions  were  brought  against  defendant,  a  surgeon,  for  n^ligent 
treatment  of  the  female  plaintiff.  The  former  cause  was  entered 
for  trial  at  the  King's  Circuit  in  February,  1 875,  but  the  plaintiffs 
did  not  proceed  to  trial  pursuant  to  notice.  The  affidavit  of  the 
defendant's  attorney,  read  on  moving  for  the  rule  in  the  present 
application,  shewed  a  demand  of  the  costs  of  the  former  action  and 
non-payment,  and  also  stated  his  belief  that  the  plaintiffs  were  in 
indigent  and  insolvent  circumstances,  and  that  this  action  was 
vexatious. 

Oct.  13.  E.  L.  Wetmore  shewed  cause,  and  read  an  affidavit  of 
the  plaintiffs'  attorney,  stating  that  he  was  taken  by  surprise  by 
the  cause  being  reached  on  the  docket  on  the  first  day  of  the  cir- 
cuit, and  being  struck  off ;  that  the  plaintiffs  were  on  their  way  to 
the  Court  with  their  witnesses  to  attend  the  trial,  but  arrived  too 
late ;  that  he  believed  the  plaintiffs  had  a  good  cause  of  action ; 
and  that  they  were  very  poor  and  unable  to  pay  the  costs  of  the 
former  action.  It  also  appeared  that  an  affidavit  shewing  these 
facts  had  been  forwarded  to  counsel  for  the  purpose  of  resisting 
the  motion  for  judgment  qriosi  nonsuit,  but  arrived  too  late. 

Where  a  plaintiff  satisfies  the  Court  there  is  a  prima  facie  cause 
of  action  existing,  it  will  not  stay  proceedings.  This  is  clearly  the 
inference  from  the  case  of  Cobbelt  v.  IVamer^  See  also  2  Arch. 
Pr.,  (12  ed.)  1881.  The  mere  fact  of  plaintiff  being  in  insolvent 
circumstances  is  no  ground  for  staying  proceedings  in  a  second 
action. 

A.  A.  SlockUm,  in  support  of  the  rule. 

The  conduct  of  the  plaintiffii  was  negligent,  first,  in  not  being 
ready  for  trial,  and  secondly,  in  letting  judgment  quasi  nonsuit  go 
by  default.  In  Prowse  v.  Loxdale*  where  plaintiff  was  voluntarily 
nonsuited,  a  second  action  was  held  vexatious  and  oppressive,  and 
was  stayed-  And  Estabrooks  v.  McKenzit?  shows  that,  where  a 
plaintiff's  conduct  is  negligent  or  vexatious,  proceedings  in  a 
second  action  will  be  stayed.     In  a  note  to  that  case,  it  is  said  a 


>  L.  B.  a  Q.  B.  loa. 


*32L.J.  Q.B.227. 


*  Chip.  Ms.  42. 
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second   action  will  be  deemed  vexatious  unless  the  contrary  is 
shewn.     The  affidavit  here  shows  plainly  that  the  plaintiff's  attor 
ney  is  really  paying  the  expenses,  and  carrying  on  the  suit.    Weston 
▼.  tVithen^  and  CobbeU  v.  Warner  were  also  relied  on. 

Per  Cnritim.*  We  think  this  action  ought  not  to  be  stayed. 
There  was,  we  admit,  negligence  on  the  part  of  the  attorney,  in 
forwarding  the  papers  to  oppose  the  motion  for  judgment  qwui 
nonsuit ;  but  it  seems  they  arrived  a  few  minutes  after  judgment. 
We  think  the  plaintiffs'  conduct  is  not  vexatious.  The  cause  was 
entered  last  on  the  docket,  and  there  were  several  cases  ahead  of 
it,  all  of  which  were  got  rid  of  on  the  first  day  of  the  circuit.  In 
Esiabrooks  v.  McKenzie,  the  party  had  given  a  peremptory  under- 
taking, but  did  not  q^o  on.  There  was  more  evidence  of  negli- 
gence there  than  here.  The  plaintiffs  have  shewn  they  believe 
they  have  a  good  cause  of  action,  and,  under  all  the  circumstances, 
we  think  the  action  should  not  be  stayed.  The  rule  will  be  dis- 
charged without  costs. 

Mule  discharged. 


1815 
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HAMILTON  V.THOMSON. 

Patent — Injunction — What  affidavit  should  contain, 

A  purty  applying  for  an  injunction  under  section  *24  of  <<  The  Patent  Act  of 
isn,'  during  Uie  pendency  of  the  action,  is  bound  to  shew  by  his  ai&davits. 
that  his  patent  is  valid,  and  that  an  actual  infringement  has  taken  place,  and 
also  the  particulars  in  which  it  consists. 

This  was  an  application  for  a  rule  nisi  for  an  injunction  under 
the  Patent  Act  of  CSanada,  to  restrain  the  defendant  from  the 
manufacture  of  a  machine  called  *'  The  Champion  Washing  Ma- 
chine.** The  affidavit  read  in  support  of  the  application  stated 
the  following  facts : — 

That  the  appHeant  was  patentee  of  a  new  and  useful  invention  known 
as  "  Hamilton's  Washing  Machine''  by  letters  patent,  under  seal  of  the 
Patent  Office  of  Canada,  bearing  date  the  17th  day  of  July,  A.  D.  1872, 
and  that  a  copy  of  the  said  letters  patent,  togetlier  with  a  copy  of  the 
specification  and  drawings  attached  thereto,  were  thereunto  annexed  and 
marked  (J^)  (B)  (C)  (D).  respectively,  (the  specification  and  drawings 
being  annexed.) 

That  the  said  patent  had  never  been  assigned  or  transferred,  or  bc- 
i  forfeited. 
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'  ALLur,  0.  J.,  and  Wildov  and  Fishib,  J.  J. 
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That  the  defendant  was,  without  the  plaintiff's  consent  or  approval, 
engaged,  under  the  name  and  style  of  Thomson  &  Co.,  in  the  manufiio- 
ture  and  sale  of  a  washing  machine,  which  said  machine  is  made  after 
the  model  of,  and  upon  the  same  principle  as,  the  machine  for  which  he 
obtained  the  said  letters  patent ;  the  only  difference  between  the  two 
machines  being,  that  the  buckets  and  bevelled  pieces  which  are  repre- 
sented in  figure  2  in  the  drawings  attached  to  the  affidavit,  were  con^ 
structed  in  '*  The  Champion  Washing  Machine,"  so  as  to  run  in  a  line 
coinciding  with  the  line  of  the  diameter  instead  of  at  angles  thereto,  as 
represented  in  the  said  drawing,  and  the  said  buckets,  as  well  as  the 
buckets  corresponding  to  those  represented  in  figure  1  in  the  drawings 
thereto  annexed,  are  round  in  "  The  Champion  Washing  Machine"  in- 
stead of  being  bevelled  as  in  the  machine  for  which  the  plaintiff  obtained 
the  patent  as  aforesaid ;  but  in  every  other  respect  the  said  "  Champion 
Washing  Machine"  so  called,  was  in  every  essential  particular  a  direct 
and  exact  copy  and  imitation  of  the  machine  described  in  the  said  letters 
patent,  as  by  reference  to  the  photograph  of  the  said  **  Champion  Wash- 
ing Machine"  thereunto  annexed,  and  marked  (£),  would  more  fully  ap- 
pear, (referring  to  a  photograph  annexed.) 

That  this  suit  had  been  instituted  for  the  purpose  of  recovering  dam- 
ages from  the  said  defendant  for  his  inMngement  upon  the  said  letten 
patent,  by  the  manufacture  and  sale  of  the  said  **  Champion  Washing  Ma- 
chine ;''  and  that  the  writ  was  issued  on  the  23rd  day  of  September  last* 

Oct.  12.  Lugrin,  in  support  of  the  application,  referred  to  the 
Patent  Act  82  and  82  'Vic,  c.  ft,  sec.  24.  (Allen,  J.  Does  not 
the  section  mean  that  this  application  must  be  made  either  to  a 
Judge  at  Nin  PHtu  or  at  Chambers,  from  whose  decision  an  ap- 
peal would  lie  to  this  Court  T)  I  think  the  appeal  referred  to  ia 
an  appeal  from  the  judgment  of  this  Court,  as  in  other  cases. 
(Allen,  J.  That  may  be.  Wetmorb,  J.  Do  you  think  the 
afiidavit  shows  cause  for  an  injunction  ?  It  states  no  special  dam- 
age, shows  no  emergenoy.  You  have  your  remedy  in  an  action 
for  damages.)  When  there  is  an  infringement  of  a  Patent,  the 
injured  party  has  a  right  to  get  an  injunction.  (Allen,  J.  I 
fancy  you  would  have  to  show  the  same  grounds  here  as  in  a 
Court  of  Equity.  Weldon,  J.  There  being  a  proTision  for  tak- 
ing accounts,  it  is  a  question  whether  the  machinery  of  this  Court 
is  sufficient  to  enable  it  to  be  carried  out.  The  Patent  Act,  it 
must  be  remembered,  is  made  to  apply  to  all  Canada.  Wbtmoiu^ 
J.  The  Act  says  you  must  go  to  the  nearest  Court  to  where  the 
defendant  lives  :  why  do  you  not  go  to  the  County  Court  ?  Yon 
don't  show  the  amount  of  your  damages.  Allen,  J.  It  requires 
consideration^  1st.  Aa  to  whether  the  affidavit  shows  sufficient 
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grounds  for  an  injunction  ;  and  2nd.  Whether  this  is  the  proper 
pourt  to  apply  to.)  Looking  at  the  whole  section,  the  matter  of 
damages  does  not  come  up  at  present. 

C»r.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
WsLDON,  J.  This  was  an  application  for  an  injunction  under  the 
Patent  Act  32  and  33  Vic  ,  c.  11,  sec.  24,  which  Act  was  repealed, 
and  85  Vic,  c.  26,  sec.  24,  substituted  in  its  place.  This  section 
is  copied  from  the  English  Patent  Act,  15  and  16  Vic,  c.  83 ;  the 
object  being  to  enable  Courts  of  Law  to  do  complete  justice  be- 
tween the  parties  without  sending  them  to  a  Court  of  Equity  : 
See  Vidi  t.  SmiUi,'  and  Holland  y.  Fox' 

It  may  not  be  necessary,  in  order  to  obtain  an  injunction  in  a 
patent  case,  that  the  party  should  shew  that  damages  would  not 
compensate  him.  If  the  Court  is  satisfied  that  a  patent  is  valid 
and  has  been  infringed,  it  may  at  once  grant  an  injunction;  bat  a 
good  prima/acie  infringement  must  be  shewn  :  Bridfon  t.  McAJr 
pine  i  Caldwell  v.  Fanolis9engen  /  Electric  Telegraph  Company  y. 
Nott,^  Pending  the  trial  of  the  right,  the  Court  will  often  protect 
the  right  of  injunction :  Bacon  ▼.  Jones  ;*  Renard  t.  Levinstein  ;* 
and  the  affidavits  should  shew  that  an  actual  infringement  has 
taken  place,  and  the  particulars  in  which  it  consists:  Hill  t. 
Thompion;*  Mayer  y.  Spmce*  The  affidavits  are  defective  in 
these  particulars.     The  Court  will  allow  them  to  be  withdrawn. 

Application  wOhdrawn. 
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HUOLTOV 

9. 

Tkomov. 


SUTHERLAND  v.  MEEHAN. 

[EQUITY  APPB1.L.] 

Ifortgagt — AhmhUe  deed  intended  to  operate  as — ResuUing  trtut — Princi- 
pal and  Agent — Fhiud. 

Where  a  penou  holds  the  property  of  another  by  «n  ftbeolnte  conTeymnce,  but 
reslljas  secnrity  for  n  debt,  and  he  sells  it  irith  the  consent  of  the  debtor, 
the  latter  cannot  afterwards  claim  an  equity  of  redemption  against  the  por- 
chaaer,  eren  though  he  was  aware  of  the  original  trust. 

W.  held  certain  property  of  S.,  under  an  absolnte  deed,  but  which  was  really 
given  as  security.  S.  being  desirous  of  having  the  property  purchased  by  a 
friend,  who  would  oonyey  to  him  as  soon  as  he  was  able  to  pay  the  amount 

>3£.ft  B.969;  23  L.  J.  Q.  B.  343.  *  23  L.  J.  Q.  B.  367  ;  3  El.  &  B.  977. 

'8  Bear.  330.  «a  Hare  424.  •  3  Coop,  a  C.  41.  «4  My.  ft  0.436. 

'2  Hem.  ft  M.  638.  "3K.624.  *1J.  ftH.  87. 
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of  the  pnrcIiABe  money ,  spoke  to  M.,  an  intimate  friend,  requesting  film  Uf 
put^hase,  which  the  latter  did ;  hut  no  agreement  was  made  that  M .  should 
purchase  for  S.,  or  hold  the  property  hy  way  of  mortgage.  Before  W.  con« 
sented  to  sell  at  the  price  agreed  Upon,  he  required  and  obtained  from  8. 
security  for  the  balance  of  his  claim  against  him,  which  8.  afterwards  paid^ 
but  this  formed  no  part  of  the  purchase  money : 
Held,  That,  in  the  absence  of  satis&ctory  evidence  of  an  agreement  by  M .  to 
reconvey  to  S.  in  case  he  should  afterwards  be  able  to  pay  for  it,  he  was  not 
bound  to  reconyey,  eren  although  there  was  strong  ground  for  suspecting  that 
M.,  at  the  time  of  purchase,  intended  8.  to  believe  that  he  would  do  so.  Held, 
also,  Th|tt  M.  could  not  be  considered  the  agent  of  8.  to  purchase,  in  the  ab- 
sence of  an  agreement  to  that  effect :  nor  was  there  a  resulting  trust  to  8.,  no 
part  of  the  purchase  money  having  been  paid  by  him,    Fibhr,  J.,  di$ieniienU. 

The  plaintifi  's  Bill  alleged.  That  in  and  subsequent  to  1870. 
he  and  one  DeBlois  were  carrying  on  business  at  Bathurst,  under 
the  name  of  Sutherland  &  DeBlois,  and  made  an  agreement  with 
the  Bank  of  Montreal  for  advances,  to  secure  which  the  plaintiff 
agreed  with  Mr.  Winslow,  the  manager  of  the  Bank,  to  convey  to 
them  a  certain  dwelling  house  and  premises  of  the  plaintiff,  worth 
$3000,  which,  when  the  Bank  was  paid,  the  manager  was  to  have 
reconveyed  to  the  plaintiff;  that  in  pursuance  of  this  agreeement, 
plaintiff  did,  by  deed  of  bargain  and  sale  dated  1st  March,  1870^ 
for  the  nominal  consideration  of  $3000,  convey  the  said  dwelling 
house  and  premises  to  the  Bank,  the  real  consideration  or  agree* 
ment  being  as  before  stated,  whereupon  the  Bank  had  become  en-> 
titled  to  the  same  upon  the  trusts  aforesaid,  and  that,  although  no . 
such  trust  was  expressed  in  the  deed,  plaintiff  had  every  confi- 
dence that  the  Bank  would  hold  the  same  as  before  expressed,  and 
would  not  convey  to  any  person  without  plaintiff  *s  consent ;  that 
the  said  firm  of  Sutherland  &  DeBlois  in  October,  1871,  were  in 
insolvent  circumstances,  and  that  there  was  tnen  due  said  Bank 
for  advances  made  to  said  firm  $2,600,  and  the  said  manager 
agreed  and  offered  plaintiff,  that  if  he  would  himself,  or  get  any 
friend  to,  pay  $1,600  in  cash,  and  get  his  brother,  George  C. 
Sutherland,  to  become  security  for  the  balance,  $1000,  he  would 
convey  said  premises  to  such  friend  for  him  (plaintiff),  and  he 
could  hold  it  as  security  until  plaintiff  was  able  to  pay  the  amount 
with  interest ;  that  the  plaintiff  being  unable  to  pay  the  $1,600, 
and  this  fact  becoming  known  to  the  friends  and  acquaintances  of 
plaintiff,  the  defendant  being  then  on  terms  of  great  intimacy  with 
plaintiff,  and  one  in  whom  plaintiff  had  then  every  confidence, 
voluntarily  offered,  on  hearing  the  particulars,  to  advance  to  the 
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Bank  the  $1,600,  and  take  as  security  a  deed  of  the  said  property  ^^^' 
in  his  (defendant's)  name,  for  the  accommodation  of  plaintiff,  who  *"fHiiLA» 
told  defendant  that  he  wanted  it  for  a  hotel,  and  that  he,  the 
plaintiff*,  wonld  get  his  brother  to  become  surety  for  the  balance, 
as  the  Bank  would  not  give  up  the  premises  for  the  said  sum,  un- 
less the  balance  was  so  secured  ;  and  if  such  arrangement  could 
not  be  made,  the  Bank  would  sell  said  property,  and  he  (plaintiff) 
would  loae  it ;  whereupon  defendant  advanced  the  1^1,600,  and 
plaintiff  got  his  brother  to  secure  the  balance,  and  defendant  re* 
ceived  from  said  Bank  a  conveyance  of  said  dwelling  house  and 
premises ;  that,  notwithstanding  such  agreement,  the  defendant, 
although  tendered  the  said  sum  of  $1,600  and  interest,  and  an 
amount  to  cover  his  trouble  and  expenses,  had  since  refused  to 
convey  to  the  plaintiff,  and  claimed  the  property  absolutely  as  his 
own.  And  plaintiff  prayed  that  the  defendant  might  be  declared 
trustee  for  him  of  the  premises,  and  that  on  payment  of  the  $1,600 
and  interest  the  defendant  should  be  compelled  to  convey  to  the 
plaintiff!  The  defendant  in  his  answer  denied  all  knowledge  of 
any  arrangements  between  the  Bank  or  its  manager  and  the  plain- 
tiff, and  allied  that  he  bought  the  property  for  his  own  benefit, 
and  not  for  the  accommodation  or  benefit  of  the  plaintiff.  The 
evidence  given  on  the  viva  voce  hearing  disclosed  that  the  plain- 
dff,  hearing  from  the  manager  of  the  Bank  that  the  property  could 
be  got  for  $1,600,  if  the  balance  of  the  claim  was  arranged  by  his 
brother  becoming  surety  as  stated  in  the  Bill,  and  being  desirous 
of  having  it  purchased  by  some  fnend,  requested  defendant  to  pur- 
chase, telling  him  there  was  another  person  who  had  offered  to  buy, 
but  whom  he  was  afraid  to  trust,  and  the  defendant,  after  some  re- 
flection, consented  to  do  so.  The  defendant  then  made  a  written 
agreement  in  his  own  name  with  the  Bank  manager  to  purchase 
the  property,  and  afterwards  received  a  deed  thereof  on  payment 
of  the  sum  agreed  upon,  the  plaintiff's  brother  having  given  the 
Bank  his  note  for  $1200,  the  balance  of  their  claim,  which  note 
the  plaintiff  paid  when  it  came  due.  The  plaintiff  admitted  that 
no  positive  agreement  was  made  between  him  and  the  defendant 
that  the  latter  was  to  purchase  for  him,  but  stated  that  this  was  his 
understanding  oi  the  matter,  and  he  expected,  when  he  got  through 
his  difficulties  that  the  defendant  would  convey  to  him.     Some 
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correspondence  was  read  at  the  hearing  before  Weldon,  J.,  in  the 
ScTHMLAKD  Court  bclow,  a  portion  of  which  is  referred  to  in  the  judgment  of 
the  Court.  It  was  contended  by  the  plaintiff,  Ist.  That  the  evi- 
dence  shewed  gross  fraud  and  deception  practiced  by  defendant 
in  obtaining  the  deed  from  the  Bank ;  2nd.  That  there  was  a  fur- 
ther consideration  other  than  the  $1»600  paid  by  the  defendant  to 
the  Bank,  namely,  the  balance  of  the  debt  to  the  Bank  which  was 
secured  by  plaintiff's  brother.  8rd.  That  the  Bank  held  the 
property  in  trust  by  way  of  mortgage,  and  could  only  deal 
with  it  as  one  of  the  collateral  securities,  without  the  plaintiff  *s 
consent,  and  that  the  defendant,  knowing  this,  held  the  property 
on  the  same  terms,  and  subject  to  recon^ey  the  same  on  being  paid 
the  debt  and  interest.  The  learned  Judge  held,  1st.  Tliat  there 
was  no  evidence  of  any  fraud  or  deception  on  the  part  of  the  de- 
fendant ;  2nd.  That  there  was  not  a  resulting  trust  to  the  plain- 
tiff;  and  3rd.  That  the  plaintiff  assented  to  the  sale  by  the  Bank 
to  defendant.  The  Bill  was  dismissed  with  costs,  and  the  plain- 
tiff  thereupon  appealed. 

Feb.  11  and  12,  1875.  A.  L.  Palmer,  Q.  C,  for  the  appellant, 
contended  that  there  could  not  be  any  doubt,  from  the  evidence, 
that  the  implied,  if  not  the  express,  understanding  between  plain- 
tiff and  defendant  was  that  the  latter  should  buy  the  house  for  the 
former,  and  hold  it  as  security  for  his  advance  and  interest.  In 
this  view  the  defendant  was  the  agent  of  the  plaintiff  to  buy  for 
his  benefit,  and  it  was  a  fraud  on  him  to  get  an  absolute  deed  and 
claim  the  property  as  his  own.  But  even  if  this  were  not  so,  the 
plaintiff  paid  to  the  Bank  the  $1,200  secured  by  his  brother,  and 
had  an  equitable  lien  on  the  property  for  its  repayment  There 
was  a  resulting  trust  to  the  plaintiff  to  the  extent  of  this  sum  :  1 
Whitens  Tvd,  L.  C.  276.  The  case  was  one  of  very  great  import- 
ance, and  there  should  be  an  issue  and  trial  before  a  jury. 

tVddon,  Q,  C,  contra.  The  only  real  question  in  this  case 
is,  whether  the  fact  of  the  payment  of  the  $1200  by  the  plaintiff, 
under  the  circumstances,  creates  a  resulting  trust  to  the  plaintiff. 
The  burthen  is  on  him  of  showing  the  resulting  trust  beyond  the 
shadow  of  a  doubt :  there  must  be  strong,  clear,  unequivocal  evi- 
dence to  cut  down  this  deed.  Whatever  suspicions  the  Court  may 
have,  that  is  not  enough.     The  plaintiff's  ground  of  relief  must 
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be,  either  that  by  a  gross  fraud  advantage  has  been  taken  of  him, 
or  that  he  has  advanced  a  part  of  the  purchase  money,  or  that  the 
defendant  has  merely  advanced  the  money  for  plaintiff;  in  all 
which  he  has  entirely  failed.  The  following  cases  were  cited  : 
Groves  v.  Graves  ;"    Wilkins  v.  Stevens  f   Lloyd  v.  Spillett  ,•* 

Palmer,  Q.  C,  in  reply.  I  deny  it  is  necessary  there  should 
be  any  agreement  between  plaintiff  and  defendant.  One  issue  is, 
Did  defendant  know  anything  about  the  Bank  requiring  the  note 
in  addition  to  the  $1600  ?  Then^  Did  defendant  know  of  the  trust 
of  the  Bank  to  plaintiffs  7 

Cur.  Adv.  VuU. 

The  judgment  of  all  the  Judges  except  Fisher,  J.,  was  now 
delivered  by 

Allen,  C.  J.  We  think  there  is  no  ground  for  the  appeal  in 
this  case.  The  contention  on  the  part  of  the  appellant  was,  1st. 
That,  as  the  Bank  of  Montreal  held  the  property  by  way  of  mort** 
gage,  the  defendant,  claiming  under  the  Bank,  could  only  take  it 
subject  to  plaintiff's  equity  of  redemption.  2nd.  That  the  de- 
fendant  had  purchased  the  property  as  the  agent  of  the  plaintiff, 
and  therefore  there  was  a  resulting  trust  in  favor  of  the  plaintiff. 

As  to  the  first  point,  it  may  be  admitted  that  the  property  was 
conveyed  to  the  Bank  by  way  of  security ;  but  it  appears  very 
clearly  that  the  plaintiff  afterwards  authorised  the  Bank  to  sell  the 
propeity  for  payment  of  the  debt  he  owed.  In  his  letter  to  Mr. 
Winslow  of  the  20th  Nov.,  1871,  speaking  of  McClellan's  anxiety 
to  get  the  house,  the  plaintiff  says  :  ''  If  you  could  hold  the  house 
for  a  short  time,  I  can  get  somebody  to  purchase  it  for  me,"  and 
in  reference  to  a  telegram  which  he  asks  Winslow  to  send  him 
about  the  sale  of  the  house  ( evidently  for  the  purpose  of  prevent- 
ing McCIellan  from  getting  it),  he  requests  Winslow  to  telegraph 
thus  :  ''  Cannot  give  a  decided  answer  just  now.  Shall  not  be 
in  a  hurry  to  sell  the  Reed  property,'*  (the  property  in  question), 
or  something  to  that  effect ;  because  he  says  he  believes  if  McCIel- 
lan gets  the  property  he  (plaintiff)  would  be  obliged  to  leave  it, 
and  he  was  confident  of  a  purchaser  who  would  allow  him  to  re- 
main in  it.     In  Mr.  Winslow's  answer  to  this  letter,  dated  the 
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^^^^  4Srd  Nov.,  he  asks  the  plaintiff  as  follows :  "  Can  Meehan  do 
anything  in  the  way  of  purchase  of  the  Reed  property  7  •  •  • 
Remember,  the  more  we  get  for  th^  house,  the  less  we  want  from 
other  sources :  or,  the  less  we  get  from  the  house,  the  more  we 
will  have  to  exact  from  others.  My  advice  to  you  is  to  make  up 
your  mind  to  let  the  house  go,  and  help  to  get  the  most  possdble 
Depend  upon  it,  it  is  too  big  for  you  to  commence  the  world  with. 
$1600  or  ISOOO  worth  of  debt  in  the  way  of  a  house  is  too  much 
to  start  with.  «  «  «  Should  you  become  of  my  way  of  think- 
ing, consult  with  Meehan,  and  if  he  don't  want  the  house,  I  am 
disposed  to  sell  to  the  party  to  whom  you  have  applied,  for  $1600.'' 
After  this  letter,  on  the  9th  Dec.,  1871,  Mr.  Winslow  went  to 
Bathurst  and  made  the  agreement  with  the  defendant  for  the  sale 
of  the  property,  and  received  from  him  $800  on  account  of  the 
purchase  money,  which  he  agreed  to  return,  or  give  Meehan  a 
deed  of  the  property  within  three  months,  on  payment  of  the  fur- 
ther sum  of  $800.  The  deed  was  given  to  Meehan  under  this 
agreement  in  March,  187Si.  The  plaintiff*  was  fully  aware  of  this 
arrangement  between  Winslow  and  the  defendant,  and  talked  to 
the  defendant  about  McClellan's  wish  to  buy  the  property ;  and, 
in  fact,  Winslow  sent  the  deed  to  the  plaintiff  to  be  delivered  to 
Meehan.  We  think,  therefore,  the  plaintiff  clearly  assented  to 
the  sale  of  the  property  by  the  Bank. 

The  next  question  is,  whether  the  defendant  purchased  the 
property  as  the  agent  of  the  plaintiff.  Taking  the  plaintiff's  own 
statement  of  the  matter,  we  think  he  has  £uled  to  show  any  such 
agreement.  He  says  that  Meehan  did  not  agree  to  purchase  the 
property  for  him ;  that  there  never  was  any  arrangement  made 
about  paying  back  the  money  to  Meehan ;  that  he  had  admitted  to 
McClellan  that  there  was  no  positive  agreement  about  the  house ; 
and  that  he  (plaintiff)  was  remiss.  In  addition  to  this,  in  his  an- 
swer to  Meehan's  letter  of  the  4th  May,  1872,  in  which  Meehan 
asks  him  whether  he  ever  gave  him  to  understand  that  he  (Mee- 
han) had  purchased  the  property  for  him,  the  plaintiff  says  :  "  I 
cannot  but  accept  your  positive  assurance  that  you  purchased  the 
Reed  property  for  yourself,  and  did  not  think  that  I  had  any  idea 
of  retaining  it  at  the  time.  So  far,  I  certainly  cannot  find  any 
fault.     It  was  very  remiss  in  me  in  not  making  a  positive  agree- 
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inent  **  Meehan  ako  denies  positively  in  his  evidence  that  there  ^^^^ 
was  any  agreement  that  he  should  purchase  the  property  for  the 
plaintiff;  and  Mr.  Winslow,  in  his  evidence,  says,  that  the  only 
agreement  was  the  written  paper.  Where  the  pkintiff  himself 
admits  that  there  was  no  agreement  that  the  defendant  was  to  pur* 
chase  the  property  for  him,  and  the  plaintiff  has  paid  no  part  of 
the  purchase  money,  how  can  it  be  said  that  the  defendant  pur<- 
chased  the  property  as  the  plaintiff's  agent,  or  that  there  was  a 
resulting  trust  created  for  the  benefit  of  the  plaintiff?  He  prob- 
ably expected  (as  he  states  in  his  letter  of  the  SOth  June)  that 
when  he  got  through  his  difficulties,  Meehan  would  give  up  the 
property  on  payment  of  the  amount  which  he  gave  for  it ;  but  for 
this  he  trusted  to  Meehan's  honor,  and,  as  he  says,  "  did  not  stop 
to  make  agreements  with  any  of  his  friends,*'  presuming  that  they 
would  do  as  he  wished.  We  may  have  a  strong  suspicion  that 
when  Meehan  purchased  the  property  he  intended  to  reconvey  it 
to  the  pluntiff  if  he  should  afterwards  become  able  to  pay  for  it» 
or,  at  least,  that  he  intended  the  plaintiff  to  think  so ;  but  sua* 
pidons  are  not  enough, — the  fact  ought  to  be  established  by  satis- 
factory evidence,  and  we  fail  to  discover  anything  like  an  agree- 
ment of  that  kind.  See  fVUkins  v.  Stevens.^  We  are  theretore 
obliged  to  dismiss  the  appeal ;  and,  as  we  can  see  no  reasonable 
ground  for  bringing  the  case  before  this  Court,  it  must  be  dismissed 
with  costs. 

Fisher,  J.,  dissented,  being  of  opinion  that  there  was  a  result- 
ing trust  created  in  favor  of  the  plaintiff. 

Appeal  dismissed  toith  casts, 

POMABES  V.  THE  MINAS  MABINE  INSUEANCE  COMPANY.  1875 

[■QUITT  APPIAL.]  Oct, 

Evidence — Presumption — Ptxibahilities, 

A  Te«el,  insured  from  the  10th  l£arch,  1868,  to  the  10th  ICarch,  18e9|  sailed 
from  8.  the  last  of  Febrnarf,  1869,  on  a  voyage  to  C.  The  pilot  left  her  at  L. 
proceeding  on  her  royage,  bat  she  did  not  arriye  at  her  port  of  destination, 
and  nerer  was  heard  from  afterwards.  About  the  same  time  tliat  she  left  8., 
another  Teasel  sailed  from  the  same  port  on  a  like  voyage  to  C,  and  on  the 
6ih  and  7th  of  March  encountered  an  unusually  severe  ^e,  after  which  the 
weather  moderated  and  continued  so  for  the  remainder  of  the  voyage.  Held, 
Svidenee  from  which  a  Jury  might  presume  the  vessel  insured  was  lost  before 
the  iOth  March. 
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•»* '  W^  This  was  an  appeal  from  a  decree  of  Mr.  Justice  "Weldon,  in 

Poxxus      Equity,  dismissing  the  plaintiff's  bill,  which  was  filed  by  him,  as 

*-  the  assignee  of  one  Bartlett  lingley,  to  recover  $2000,  the  amount 

w^^:      of  a  policy  of  insurance  issued  by  the  defendants  on  the  brig 

IhsitbajiobCo.  "Birdie,"  lo  run  from  the  10th  day  of  March,  A.  D.  1868,  to 
the  10th  of  March,  1869.  It  appeared  from  the  evidence  taken  in 
the  cause,  that  the  brig  sailed  from  the  port  of  Saint  John  about 
the  last  of  February,  1869,  on  a  voyage  to  Cuba.  The  pilot  left 
her  on  the  second  day  of  March  off  Little  River  Head,  on  the 
coast  of  Maine,  proceeding  on  her  intended  voyage.  This  was, 
as  far  as  appeared  from  the  evidence,  the  last  time  she  was  seen 
or  heard  from,  never  having  arrived  at  her  port  of  destination. 
The  plaintiff's  case  was  that  the  vessel  had  foundered  with  all 
hands  on  board  between  the  6th  and  10th  of  March.  To  prove 
this,  the  master  and  mate  of  a  vessel  called  the  "  Georgiana ''  were 
called,  who  stated  that  this  vessel  also  sailed  from  Saint  John 
about  the  same  time  as  the  '^  Birdie  "  on  a  like  voyage  to  Cuba, 
and  that  on  the  eixth  and  seventh  of  March  they  encountered  a 
severe  gale,  w|iich  one  described  as  a  perfect  hurricane,  the 
heaviest  he  ever  saw.  The  other  stated  that  the  sea  was  jfearful, 
the  gale  as  heavy  as  he  ever  saw,  and  the  vessel  was  thrown  on 
tier  beam  ends.  The  gale  lasted  through  the  seventh  of  March, 
after  which  the  weather  moderated,  and  continued  so  for  the  rest 
of  the  voyage.  An  issue  at  law  was  asked  by  the  plaintiff  to 
determine  whether  the  brig  was  lost  on  or  before  the  10th  March, 
1869,  but  this  was  refused  by  the  learned  Judge,  who  was  of 
opinion  that  there  was  no  evidence,  fit  for  the  consideration  of  a 
jury,  that  she  was  lost  on  or  before  that  day,  and  he  accordingly 
dismissed  the  bill  with  costs. 

June  17.  Dufft  Q.  C,  an^  A^lieod^  for  the  appellant,  con- 
tended that  there  was  abundant  evidence  to  warrant  the  Judge  in 
directing  an  issue,  it  being  a  propei:  subject  of  f.nguiry  for  a  jury 
whether  the  balance  of  probabilities  was  in  favor  of  the  presump- 
tion that  the  brig  went  down  in  the  gale  of  the  sixth  and  seventh 
of  March.  The  following  cases  were  cited  :  ^ing  v.  Angrave^^ 
Dunn  V.  Snowden*  Thanuu  v.  ThomaSf^  Lamhc  y.  OrUm^  Nepean 

>8  H.  L.  Cas.  183.       *2  Drew,  k  Sm.  201.       >Id.  298.      «29  L.  J.  Ch.  386. 
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T.  Doe  dem.  Knighi^^  Bounlen  v.  Render wn*  PaUermm  r.   Bltick        ^^^^ 
dted  in  2  M.  and  W.  899  and  906,  CoUer  v.   Reed*     (Kitchib,      Pomaus 
C.J.  referred  to  Reg.  v.  Lumley.^)  ^    •• 

A,  L.  Palmer^  Q.  C,  and  Dr.  Tuck,  Q.  C,  contra.     It  is  the       Uakmb 
vagaest  conjecture  that  this  vessel  ran  into  the  storm.     Storms  ImubavoiCo. 
are  always  travelling — ^mnning  in  circles,  and  no  mariner  can  tell 
what  other  storms  may  have  occurred  than  those  be  has  met  with. 
It  is  mere  conjecture  whether  she  was  lost  in  some  other  storm, 
or  ran  on  the  shoals  off  Nantucket,  or  the  coral  reefs  off  Cuba. 
The  onus  is  on  the  plaintiff  to  show  by  legal  evidence  that  the 
loss  occurred  before  the  10th  of  March.     Luckie  v.  Btuhbie^  ex- 
plodes the  old  doctrine  and  decides  that  the  Judge  should  not 
leave  the  case  to  the  jury  unless   demonstrated  by  reasonable 
evidence.         I'Piug  v.  Angravef  cited  on   the   other   side,  lays 
down  what  we  contend  for  here,  that  the  question  is  not  one  of 
conjecture  but  of  fact,  and  that  the  onus  is  on  the  party  asserting 
the  affirmative. 

The  defendants'  counsel  also  contended  that  the  plaintiff's  bill 

should  be  dismissed  on  two  other  alleged  grounds,  namely,  1st.  That 

no  preliminary  proofs  of  loss  were  furnished  as  required  by  the 

policy,   and  Sndly.    That,  by  the  assignment  of   the  vessel  to 

Pomares,  the  policy  ceased  to  exist,  and  the  plaintiff  was  not, 

Dnder   any  circumstances,  entitled   to    recover;    and    they  also 

contended  that,  although   the  Judge  in  the   Court   below  had 

dismissed  the  bill  upon  the  ground  of  there  being  no  evidence  of 

a  loss  before  the  10th  of  March,  they  had  a  right  now  to  advance 

these  grounds  to  sustain  his  decision  in  dismissing  the  bilL 

Ihijf,  Q.  C,  in  reply. 

Our,  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Wmjldov,  J.  The  only  question  that  arises  in  this  case  is,  Was 
there  sufficient  evidence  before  the  Judge  to  justify  him  granting 
an  isstie  at  law  to  determine  the  fact  whether  the  brig  called  the 
<«  Birdie,"  mentioned  in  the  pleadings  in  this  cause,  was  lost  on  or 

•  2  M.  AW.  S94  ;  8.  C.  nom.  Doe  d,  Kniahi  v.  IfepeofuS  B.  k  Ad.  S6. 
»2  Bm.  k  Q.  360.    *6  B.  ft  C.  19.    «L.  E.  1  Cr.  Gas.  Bes.  196.    •  13  C. 
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i^'y^'        before  the  10th  March,  1869  ?     We  think  there  ^as  such  e?!- 
PoKABiB     dence.     The  cause  will,  therefore,  be  remitted  to  the  Court  below 
*'  for  that  purpose. 

IxsuBmoi  Co. 

End  or  Michaelmas  Term. 
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GRAY  V.  YESET. 

Bail — Diitdiarge  of — Delay — Not  giving  parHcuiars  after  demand — In- 
demnity -^Necessity  of  bail  denying. 

Where  particulars  of  plaintiff's  claim  were  demanded  on  Oct.  13th,  1874|  and 
were  not  dellyered  nntil  the  1 8th  January,  1875,  and  no  ezcnse  was  given  for 
the  delay  except  forgetf  olness  of  the  attorney,  the  Court  held  the  bail  were 
entitled  to  be  discharged. 

It  is  not  necessary  for  bail,  in  an  application  for  relief  on  the  ground  of  plain- 
tiff's delay,  to  negative  being  indemnified. 

This  was  an  application  on  behalf  of  the  bail  in  this  cause  to 
have  an  exoneretar  entered  upon  the  bail-piece.  The  facts  stated 
in  the  affidavits  are  sufficiently  referred  to  in  the  judgment  of  the 
Court. 

Feb.  5.  C.  N,  SJcinner,  Q.  C,  in  support  of  the  motion^  con- 
tended that  the  plaintiff  had  been  guilty  of  unnecessary  delay,  and 
the  bail  were  entitled  to  be  relieved.  Tae  following  cases  and 
authorities  were  cited :  Gatdt  v.  Mcintosh ;'  1  Chit,  Arch,  Pr., 
(6  ed.)  618  ;  1  Tidd  Pr.  292,  note  A;  Hill  v.  Rind  ;•  Ritchie  v. 
Porter  ;*  Ratchford  v.  Morris  ;*  Jarvis  v.  Hardy  ;*  Sykes  v.  Bau- 
toens' 

A.  L.  Palmer,  Q.  C,  contra.  The  bail  are  bound  to  show  they 
are  not  indemnified :  Reg.  v.  Sheriff  of  Cheshire ;''  and  it  is  not 
enough  to  simply  state  that  the  application  is  made  at  their  ex- 
pense and  without  collusion.     But,  independent  of  this,  no  case 

>  Chip.  Ms.  140.  «  Ber.  281.  *  2  All.  360.  *  3  All.  246. 

•3  AIL  242.  •2NewKep.C.  P.404.  »3li.AW.606. 
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^^"^^  cited  meets  the  present.  Mr.  T7dd  lays  it  down  that  there  mast 
Gray  be  great  and  unnecessary  delay.  (Allen,  C.  J.  Ratch/ord  v.  Mor- 
ris is  decidedly  against  you  as  to  time.)  There,  it  is  true  there 
was  a  stay  of  proceedings ;  but  do  reason  was  offered  why 
security  for  costs  was  not  given.  In  Hill  r.  Rind  no  excuse  ap* 
pears  to  have  been  given.  If  the  Court  think  the  plaintiff  has  no 
intention  to  try  the  case,  I  admit  the  bail  are  entitled  to  be  dis- 
charged. In  Janns  v.  Hardy  the  same  thing  was  shewn  as  here, 
that  there  was  a  bona  fide  intention  to  proceed  to  trial,  and  the 
application  was  dismissed. 

Skinner,  Q.  C,  in  reply.  The  question  of  indemnity  does  not 
arise  if  the  ])laintiff  has  delayed  a  sufficient  time  to  entitle  the  bail 
to  be  discharged.  The  mere  fact  of  their  being  indemnified  will 
not  permit  the  plaintiff  to  unnecessarily  delay  his  proceedings* 
Indeed  it  would  be  a  great  hardship  if  he  could  do  so,  because 
various  circumstances  might  arise  which  would  render  the  security 
worthless. 

Our.  Adv.  VmJX, 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  This  was  a  motion  made  on  behalf  of  the  bail  in 
this  cause,  to  have  an  exoneretur  entered  upon  the  bail-piece. 
Special  bail  was  put  in  on  11th  August,  1874,  and  notice  of  bail 
and  appearance  was  forthwith  given  to  the  plaintiff's  attorney. 
The  declaration  in  the  cause  was  served  on  7th  October,  1874^ 
and  a  demand  of  the  particulars  of  the  plaintiff's  claim  was  served 
upon  the  plaintiff's  attorney  on  the  13th  of  the  same  month, 
October.  From  that  time  down  to  the  15th  January  last,  when 
the  affidavits,  upon  which  this  motion  was  made,  were  sworn,  no 
particulars  of  the  plaintiff's  claim  were  furnished,  or  any  step  in 
the  cause  taken.  Notice  of  this  motion  was  served  on  the  plain- 
tiff's attorney  on  the  17th  January  last,  and  on  the  following 
day  he  delivered  a  copy  of  the  particulars;  but  the  plaintiff, 
though  he  resides  in  Springfield,  in  King's  County,  makes  no 
affidavit  to  account  for  the  delay.  Mr.  Palmer,  his  attorney, 
stated  in  his  affidavit  that  he  forgot  to  deliver  particulars.  But 
it  is  surprising  that  the  plaintiff  should  have  allowed  him  to  forget 
to  proceed  with  the  sxdt,  if  he  had  a  bona  fide  claim  against  the 
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defendant.     We  thiok  the  affidavit  shews  no  sufficient  excuse  for        ^^^* 
the  delay.  Qsat 

It  was  contended  on  behalf  of  the  plaintiff  that  the  bail  in  their  ** 

affidavit  shoold  have  expressly  negatived  being  indemnified.  No 
anthority,  however,  was  cited  for  snch  a  proposition^  and  we  can 
find  none.  We  have  examined  the  affidavits  on  file  in  the  Clerk's 
office,  npon  which  the  order  was  made  in  Ratch/ord  v.  Morris,^ 
and  they  do  not  contain  any  such  denial  of  indemnity.  In  that 
case,  the  application  was  made  first  to  the  late  Mr.  Justice  BobbrT 
Parkxr,  at  Chambers,  and  he  directed  that  it  should  be  put  upon 
the  motion  paper.  Both  before  that  learned  Judge  and  in  this 
Court,  the  discharge  of  the  bail  was  resisted ;  but,  nevertheless^ 
an  order  for  an  exoneretur  was  granted,  after  a  less  delay  in 
proceeding  than  has  occurred  in  this  case,  and  without  a  denial  of 
indemnity  in  the  affidavits.  We  think  that  case  is  an  authority  pre-* 
cisely  in  point,  and  that  it  governs  this  case,  as  we  cannot  think  that, 
if  the  objection  made  to  the  affidavit  in  this  case  was  tenable,  it 
would  have  been  entirely  overlooked  by  the  counsel  in  that  cause^ 
much  less  by  a  Judge  of  the  great  knowledge  and  experience  of 
the  late  Mr.  Justice  Parker.  In  Ritchie  v.  Porter,*  all  that  was 
required  to  be  stated  in  the  affidavit  was,  that  the  application  was 
made  on  behalf  of  the  bail.  The  prevailing  impression  that  bail 
should  negative  indemnity,  in  applications  for  relief,  has  probably 
arisen  from  the  practice  existing  under  the  rule  in  the  King's 
Bench,  where  the  bail  apply  to  stay  regular  proceedings  taken 
against  them  on  a  bail  bond ;  or,  in  our  own  Court,  where  bail 
for  the  limits  apply  for  relief.  See  Bradford  v.  Fenton*  But  in 
these  cases  the  bail  ask  a  favor  to  be  granted  them  on  payment  of 
costs.  Here,  they  ask  to  be  relieved,  not  in  consequence  of  any 
neglect  or  default  of  their  own,  but  in  consequence  of  the  neglect 
of  the  plaintiff  to  proceed  with  the  suit  in  a  reasonable  time. 
Where  such  a  case  of  delay  is  made  out,  and  no  sufficient  reason 
for  it  assigned  by  the  plaintiff,  the  Court  has  evidently  treated  it 
as  the  right  of  the  bail,  as  sureties,  to  be  relieved  from  their 
obligation.  The  order  will  be  made  to  enter  an  exoneretur  on 
the  bail-piece. 

Ordered  aeeordinghf, 

«  8  AUen  346.  *2  Allen  360.  >3  Allen  407. 


Digitized  by 


Google 


252  CASES  IN  THE  SUPEEME  COUKT, 

I8t6  BULLOCK  V.  EING. 

^^^'         Attachment — Dissolution  of,  under  37  Vtc.,  c.  7,  sea,  54 —  Where  defendant 
afterwards  assigns  in  insolvency — Lien  for  costs. 

When  an  attachment  is  issned  under  the  Act  of  Assembly  37  Yic^  c.  7,  and  the 
defendant  afterwards  makes  an  assignment  in  insolrency,  the  attachment  will 
be  dissolyedj  without  reference  to  any  rights  or  remedies  which  plaintiff  may 
have  with  regard  to  costs  under  the  InsolTent  Act. 

Qusere,  Whether  plaintiff  has,  in  such  a  case,  any  lien  for  his  costs. 

This  was  an  application  made  to  Mr.  Justice  Duff,  at  Cham- 
bers, by  the  assignee  of  the  defendant,  under  the  Insolvent  Act  of 
1869,  to  dissolve  an  attachment  under  37  Vic.,  c.  7.  sec.  54,  and 
which  he  ordered  to  be  referred  to  the  Court.  The  facts  were 
not  disputed ;  neither  was  the  right  of  the  assignee  to  have  the 
attachment  dissolved.  The  only  question  was  as  to  the  costs. 
The  plaintiff  claimed  that  he  had  a  privileged  lien  for  his  costs 
upon  the  property  attached,  and  he  asked  that  a  clause  might  be 
inserted  in  the  order  dissolving  the  attachment,  saving  to  him  his 
lien. 

Feb.  5.  Mcheod  argued  the  case  for  the  defendant,  and  con- 
tended, 1.  That  the  plaintiff  had  no  lien  for  his  costs  under  the 
Insolvent  Act ;  and  2.  That,  even  if  he  had,  the  question  could 
not  arise  on  this  application,  as  the  Judge  was  bound  to  dissolve 
the  attachment  unconditionally. 

W.  Pugsley,  for  the  plaintiff.  The  defendant's  property,  at  the 
time  of  his  insolvency,  was  held  by  the  plaintiff  under  the  attach- 
ment, and  upon  that  he  had  then  a  lien  both  for  the  amount  of 
his  debt  and  for  his  costs.  This  lien,  it  is  submitted,  is  not  taken 
away  by  the  Insolvent  Act,  except  as  to  the  debt,  the  intention  of 
the  Act  being,  as  will  appear  from  an  examination  of  its  pro- 
visions, to  preserve  all  Hens  for  costs.  Sections  10,  48,  59,  74 
and  116  of  the  Act  make  this  apparent.  This  lien,  then,  not 
being  taken  away  by  the  Insolvent  Act,  the  Judge  should  not 
dissolve  the  attachment  except  upon  terms  of  payment  to  the 
plaintiff  of  his  costs.  Section  50  of  the  Insolvent  Act  is  relied  on 
by  the  other  side  to  shew  that  the  plaintiff's  proper  remedy,  if  he 
has  any,  is  to  apply  to  the  Judge  of  the  County  Court ;  but  if  the 
attachment  is  dissolved  without  any  saving  clause,  his  lien  will 
then  be  gone,  and  he  will  have  no  locus  standi  before  that  tribunal. 

Cur.  Adv.  VuU. 
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The  judgment  of  the  Coart  was  now  delivered  by  ^^^^- 

Allik,  C.  J.     We  arc  disposed  to  think  the  plaintiff  has  no  such      D'M'OCb 
liea  as  is  contended  for )  bat  it  is  unnecessary  to  decide  that  ques- 
tion,  because,  whether  he  has  or  not,  we  are  clearly  of  opinion 
that  we  have  nothing  to  do  with  it  at  present. 

The  Act  37  Vic,  c.  7,  made  provision  for  the  attachment  of  a 
defendant's  personal  property  under  certain  circumstances;  and 
sections  47  to  54  inclusive,  of  that  Act,  direct  when  any  writ  of 
attachment  issued  under  it  shall  be  dissolved.  By  the  54tb 
section  it  is  enacted,  *'  That  in  case  of  an  assignment  in  insolvency^ 
or  the  issue  of  a  writ  of  attachment  in  insolvency,  any  attachment 
under  this  Act  against  the  property  of  the  insolvent,  shall  be 
dissolved  upon  order  of  the  Court  or  a  Judge."  Under  this  Act 
the  plaintiff  issued  his  attachment;  by  this  same  Act  we  are 
required  to  dissolve  it,  as  soon  as  the  drcumstancea  mentioned  in 
this  section  are  made  to  appear  to  us,  without  reference  to  any 
rights  or  remedies  which  he  may  have  with  regard  to  costs  under 
the  Insolvent  Act  We  think  we  have  no  discretion  in  the 
matter* 

Order  made  to  dissolve  attachmerU^ 
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Arregt—Affidamt  to  hold  to  ftati— 38  Vie.,  e.  4,  see.  2^0rounds  of  "  reason*         Feb. 
ajtHe  expectation*' — Capias —Endorsement  of^IrregtUarity — 
Delay  -  Waiver, 

An  affidavit  to  hold  defendant  to  bail  under  the  Act  38  Vic,  c.  4,  seo.  3,  must 
state  such  grounds  of  plaintiff's  expectation  of  recoyering  his  debt  by  the  arrest 
of  defendant,  as  will  be  satisfiMrtory  to  the  Court,  in  case  the  sufSciency  of  the 
affidATit  shonld  be  called  in  qaestion. 

In  an  affidavit  to  hold  to  bail,  made  under  the  Act  38  Vic,  c.  4,  sec.  3,  plaintiff 
stated  that  by  the  arrest  oi  defendant,  he  had  a  reasonable  elpectation  of  re' 
covering  tne  whole  or  part  of  his  demand ;  that  he  belieted  defenduit  to  be 
the  owner  of  valuable  real  and  personal  estate  in  the  County  of  K.,  and  f^lly 
able  to  pay  the  claim  if  he  wished  to  do  so ;  and  that  imless  he  had  defendant 
arrested  he  might  postpone  payment  I6r  a  long  time ;  that  he  did  not  seek 
defendant's  arrest  for  the  purpose  of  vexing  or  han'assing  him,  but  as  the 
motft  efficacious  and  quickest  means  of  securing  payment  of  a  Jilst  debt. 

Held,  That  this  affidavit  shewed  on  grounds  for  arresting  defendant,  but  on  the 
contrary  gave  the  very  best  reasons  for  not  doing  so. 

It  is  not  necessary  that  a  eoptM  issued  under  this  Act  should  be  endorsed  #ith 
a  statement  of  the  cause  of  action  in  adition  to  the  amount  due.  Per  Aluv, 
C.  J^  an^  FisHiB,  WsTMOBS  and  Dun,  J.  J.,  Wildoh,  J.,  dissentietUe, 

The  operation  of  the  38  Vic,  c.  4,  is  not  connned  to  causes  of  action  which  havs 
juiaen  since  the  passing  of  that  Act 
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A  writ  of  eajnat  was  issaed  on  )Oth  Noyember,  executed  on  22nd  December,  and 
filed  on  13th  January  following ;  no  appearance  was  entered  for  defendant. 
On  the  20th  January,  the  bail  gave  notice  of  special  bail,  preyious  to  which  it 
was  agreed  between  defendant  and  plaintiff  that  special  bail  should  be  put  in 
and  the  amount  should  be  paid  within  a  certain  period  from  the  arrest^  until 
which  time  plaintiff  should  not  file  declaration ;  on  February  9th,  defendant 
told  plaintiff's  attorney  he  was  going  to  see  plaintiff  and  arrange.  On  February 
8th,  defendant's  counsel  moved  to  set  aside  arrest  for  defect  in  the  affidavit  to 
hold  to  bail.  Held  (Wkldon,  J.,  dis9entienU)f  That,  under  the  circumstances  of 
the  case,  defendant  was  too  late  in  his  application,  and  that  by  the  delay,  and 
what  had  taken  place  between  the  parties,  the  defect  in  the  affidavit  was 
waived. 

Rule  calling  on  the  plaintiff  to  show  cause  why  the  writ  in  this 
case  should  not  be  set  aside  and  the  bail  bond  entered  into  by  the 
defendants  cancelled.  The  grounds  relied  on  by  the  defendants, 
and  the  facts  disclosed  by  the  affidavits,  are  fully  stated  in  the 
judgment  of  the  Court* 

Feb.  12.     Demill  shewed  cause. 

tV^  Pugsley,  in  support  of  the  rule. 

Cfur.  Adv.  VuU. 

The  judgment  of  a  majority  of  the  Court  (Allen,  C.  J.,  and 
Fisher,  Wetmore  and  Duff,  J.  J.)  was  now  delivered  by 

Allen,  C.  J.  This  was  an  application  made  on  the  eighth  day 
of  February  in  this  Term,  on  behalf  of  the  defendants,  to  set  aside 
the  writ  in  tluH  cause  and  to  cancel  the  bail  bond,  upou  the 
grounds,  1.  That  the  affidavit  did  not  disclose  sufficient  grounds 
for  holding  the  defendants  to  bail.  S.  That  the  writ  was  not 
properly  indorsed  as  required  by  the  Act  38  Vic,  c.  4,  sec.  2. 
8.  That  the  38  Vic,  c.  4,  is  not  retrospective  in  its  operation ; 
and  the  affidavit  to  hold  to  bail  discloses,  on  its  face,  a  cause  of 
action  which  arose  prior  to  the  passing  of  that  Act.  The  affidavit 
to  hold  to  bail  is  for  $326.29,  for  principal  and  interest  due  upon 
a  promissory  note  made  by  the  defendants,  dated  5th  November, 
1878,  and  payable  to  the  plaintiff,  or  order,  four  months  after  the 
date  thereof.  After  setting  out  the  promissory  note,  the  affidavit 
proceeds  as  follows:  **  That  by  the  arrest  of  the  said  Christopher 
Burnett  and  John  J.  Qurnett,  [  have  a  reasonable  expectation  of 
recovering  the  whole  or  part  of  the  amount  so  due  me  as  afore- 
said; that  I  believe  the  said  Christopher  Burnett  and  John  J. 
Burnett  to  be  the  oumers  of  certain  valuable  real  and  penoncd  estate 
iitnate  in  the  County  of  Kin^t,  and  fully  able  to  pay  me  the  amount 
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$0  due  and  omng  to  me  us  aforesaid,  if  they  wished  to  do  $o  ;  that  I 
have  frequently  demanded  payment  of  the  said  promissory  note, 
and  believe  that  the  same  could  have  been  long  since  paid  bv  the 
said  Christopher  Barneit  and  John  J.  Burnett ;  and  that  unless  I 
have  the  said  Christopher  Burnett  and  John  J.  Burnett  arrested, 
they  may  postpone  payment  of  the  said  sum  for  a  long  time  ;  that 
I  do  not  seek  the  arrest  of  the  said  Christopher  Burnett  and  John 
J.  Burnett  for  the  purpose  of  vexing  or  harassing  them,  but  as  the 
most  efficacious  and  quickest  means  of  securing  payment  of  a  just 
debt."     In  Stephenson  v.  Elliott^  it  was  decided  by  a  majority  of 
this  Court,  at  the  last  Term,  that  it  was  not  enough  for  the  plain 
tiff,  in  an  affidavit  to  hold  to  bail,  to  state,  in  the  language  of  the 
Act  itself,  that  "  by  the  arrest  of  the  defendant  he  has  a  reasonable 
expectation  of  recovering  the  whole  or  a  part  of  his  debt ;"  that 
he  must  state  the  facts  upon  which  he  grounds  his  expectation. 
It  would  be  to  no  purpose  to  require   the  plaintiff  to  do  this,  if 
the  affidavit  must  be  held  to  be  good,  no  matter  what  the  facts 
are,  provided  only  they  are  truly  stated.     That  decision  imposes 
upon  the  plaintiff  the  necessity  of  stating  such  grounds  as  will  be 
satisfactory  to  the  Court,  in  case  the  sufficiency  of  the  affidavit 
should  be  called  in  question.     We  think  that  this  affidavit,  so  far 
from  showing   satisfactory  reasons  for  arresting  the  defendants, 
gives  the  very  best  reasons  for  not  doing  so.     It  discloses  that,  to 
the  plaintiff's  own  knowledge,  the  defendants  are  both  respon- 
sible people,  owners  of  valuable  real  estate  in  the  County  of 
King's,  and  quite  able  to  pay  the  debt  if  they  chose.     It  is  not 
alleged  that  they  have  been  disposing  of,  or  threatening  to  dis- 
pose of,  their  property ;  it  is  not  even  suggested  that  they  were 
about  to  do  so ;  but  the  belief  is  expressed  that  they  will  pay 
mare  quickly  if  arrested.     It  would  seem  that  the  plaintiff  Has  no 
doubt  or  fear  at  all  about  recovering  his  debt ;  but  he  hopes  that 
they  will  pay  sooner  if  held  to  bail.     We  think  that  this  is  not 
enough,  and  this  objection  to  the  affidavit  is  a  good  one. 

We  do  not  think  that  there  is  anything  in  the  2nd  or  8rd 
grounds.  The  writ  is  indorsed  as  follows :  <'  Bail  by  affidavit  for 
$326.S9.     Dated  20th  day  of  November,  A.  D.  1875,''  and  with 
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the  name  of  the  plaintiiF's  attorney.  This,  we  think,  complies 
with  the  requirements  of  the  Act  88  Vic,  c.  4,  sec.  2,  in  relation 
to  the  indorsement;  that  the  Statute  is  satisfied  by  the  indorse* 
ment  of  the  amount  due,  without  also  stating  the  cause  of  aption. 

As  to  the  3rd  ground,  we  do  not  think  that  the  operation  of  the 
38  Vic,  c.  4,  is  confined  to  causes  of  action  which  have  arisen 
since  the  passing  of  that  Act ;  that  it  must  be  construed  to  restore^ 
to  some  extent,  and  under  certain  qualifications,  a  remedy  for 
enforcing  contracts  which  hare  existed  prior  to  the  passing  of  the 
Act  37  Vic,  c.  7.  By  the  66th  section  of  that  Act  it  is  enacted 
thai,  **mlh  the  exceptioiu  hereinajler  mentioned,  no  person  shall, 
after  the  commencement  of  this  Act,  be  arrested  or  imprisoned  for 
making  default  in  the  payment  of  a  sum  of  money,  or  in  any  civil 
suit.*'  The  next  section  enumerates  the  excepted  cases  in  which 
arrests  might  still  be  made,  notwithstanding  that  Act.  The  38 
Vic,  c.  4,  sec.  it,  extends  the  number  of  excepted  cases,  and 
provides  that,  *^  notwuhitanding  anything  in  the  said  Act  con- 
tained," parties  may  be  held  to  bail  in  the  cases  and  under  the 
circumstances  therein  specified.  It  says,  in  effect,  that  in  the 
cases  mentioned  in  that  section,  arrests  may  be  made  just  as  if  no 
such  Act  as  the  37  Yic,  c.  7,  had  ever  interposed  to  prevent  them 
being  made;  provided  only  that  affidavits  be  made  as  therein 
required.  Such  a  construction  neither  interferes  wiih  a  vested 
right  or  impairs  the  obligation  of  any  duty  or  contract.  It  merely 
advances  the  remedy ;  and  therefore,  we  think,  is  not  in  contra- 
vention  ol  the  maxim,  ''  Noca  constiliUio  futuris  formam  imponere 
debet  non  prcUerilU^*     See  Wright  v.  Hale;^  Kimbray  v.  Draper.^ 

This  application  was  opposed  on  an  affidavit  stating  that  the 
writ  was  issued  on  the  20th  November,  executed  on  SSnd  Decem- 
ber, and  filed  on  18th  January  last ;  thai  no  appearance  has  been 
entered  for  defendant.  That  on  20th  January  last  the  bail  gave 
notice  of  special  bail,  previous  to  which  an  understanding  existed 
between  John  J.  Burnett,  one  of  the  defendants,  and  the  plaintiff^ 
whereby  it  was  agreed  that  the  defendants  should  put  in  special 
bail ;  and  that  they  (defendants)  would  pay  the  amount  of  the 
debt  within  two  months  and  a  half  from  the  arrest,  and  that  the 
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plaintiff  sliould  not  file  any  declarati'm  till  the  expiration  of  that 
time.  And  further,  that  on  ^'  Wednesday,  the  ninth  instant,  the 
defendant,  John  J.  Burnett,  told  the  plaintiff's  attorney  that  he 
was  going  to  see  the  plaintiff  and  arrange." 

It  is  contended  that  the  defendants  are  too  late  now  in  making 
their  application,  and  have  waived  any  defect  in  the  affidavit,  both 
by  lapse  of  time  and  by  what  has  taken  place  since  the  arrest. 
By  the  practice  in  England,  long  before  the  Rule  of  Hilary  Term, 
1853,  a  party  was  required  to  take  advantage  of  an  irregularity 
within  a  reasonable  time  after  he  had  the  means  of  knowing  it 
(ChiUy*8  Arch.  1461),  and  if  he  took  any  step  in  the  cause,  after 
he  had  the  means  of  knowing  it,  it  was  a  waiver.  Pattesox,  J., 
in  Etdiiile  v.  Daris^  says  :  '^  He  must  apply  promptly."  And  he 
explains  that, ''  What  is  meant  by  the  Rule  that  he  is  bound  to 
come  promptly,  is,  that  he  is  bound  to  come  promptly  after  he 
knows  of  the  proceeding  in  which  the  supposed  irregularity  exists, 
and  not  after  he  knows  of  the  irregularity  itself.  A  man  is  bound 
to  know  of  every  proceeding  taken  against  him;  and  if  there  be  any 
error  in  it,  he  ought  to  ascertain  that  error  ;  he  cannot  he  heard  to  say 
duxt  he  did  not  know  ofit^^  Here,  nearly  two  months  have  elapsed 
since  the  defendants  were  arrested.  They  knew  that  an  affidavit 
rnuBt  have  been  made  before  the  capias  issued,  and  they  could  at 
any  time  have  got  access  to  it,  or  compelled  the  plaintiff 's  attor- 
ney to  furnish  them  with  a  copy  of  it  ' 

It  is  true  the  defendants  themselves  do  not  appear  to  have 
taken  any  fresh  step  in  the  cause  since  the  arrest ;  but  an  irregu- 
larity may  be  waived  by  other  means  than  by  taking  a  fresh  step 
in  the  cause:  2  ChiUy  Arch.  (11  ed.),  1460.  Here,  after  the 
arrest,  there  were  negotiations  between  one  of  the  defendants  and 
the  plaintiff,  whereby  the  defendants,  in  consideration  that  the 
plaintiff  would  not  file  his  declaration,  promised  to  put  in  special 
bail,  and  to  settle  the  suit  within  two  months  and  a  half  after  the 
arrest ;  the  putting  in  bail  after  this  may  be  considered  as  the  act 
of  the  defendants.  And  so  late  as  the  ninth  of  the  present  month, 
the  day  after  this  Bule  was  moved,  and  when  the  defendants, 
throng  their  counsel,  who  moved  the  Rule,  had,  or  might  have 
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had,  knowledge  of  the  defect  in  the  affidavit,  one  of  the  defendants 
promised  to  settle  the  debt;  and,  for  aught  we  know  to  the  con- 
trary, the  debt  may  now  be  paid.  Therefore,  although  we  are  of 
opinion  that  the  affidavit  to  hold  to  bail  was  defective,  and,  if 
there  was  no  waiver,  the  bail  bond  would  have  been  ordered  to 
be  cancelled  had  application  been  promptly  made  to  a  Judge  for 
an  order  for  that  purpose,  we  think  that,  under  the  circum- 
stances  of  this  case,  the  defendants  are  too  late.  The  Rule  must 
be  discharged  with  costs. 

Wri.dok,  J.  The  affidavit  stares  the  defendants  have  real  estate 
in  the  County  of  King's,  and  arresting  them  will  "  expedite  the 
recovery  of  his  debt,"  or  something  to  that  ejffect  It  shows  that 
the  defendants  are  resident  in  the  County  and  possessed  of  pro- 
perty, certainly  grounds  quite  contrary  to  the  spirit  and  meaning 
of  the  Act  for  abolishing  imprisonment  for  debt.  It  is,  therefore, 
bad  on  that  ground ;  and  the  endorsing  the  cause  of  action  and 
amount  due  on  the  writ  is  not  done  as  required  by  the  said  Act. 
This  was  in  substitution  of  the  affidavit  required  to  be  made  by 
the  37  Vic,  c.  7,  sec,  77,  "  that  there  is  probable  cause  for  believ- 
ing the  defendant  is  about  to  leave  the  Province,"  the  Court 
having  decided  that  the  facts  upon  which  such  probable  cause  is 
believed  to  exist  must  be  set  out  in  the  affidavit.  The  object  which, 
it  would  appear,  the  Legislature  had  in  view  by  the  alteration  in 
the  Act  S8  Vic.  was,  that  the  defendant  should  see,  when  he  was 
arrested  by  a  capias,  the  cause  which  the  plaintiff  set  forth  against 
him.  I  am  xmable  to  discover  any  other  meaning  that  could  be 
attached  to  the  words  used.  The  defendants  were  arrested  on  the 
82nd  December,  and  gave  bail  to  the  Sheriff;  the  affidavit  filed 
on  the  20th  January ;  the  bail  to  the  Sheriff  entered  special  bail 
on  the  20th  January,  and  were  excepted  to  by  the  plaintiff  on  the 
26th  January  and  have  not  justified.  The  plaintiff  contends  that 
the  bail  to  the  Sheriff  having  entered  special  bail,  is  a  waiver  of 
the  defective  affidavit  and  indorsement  on  the  writ.  It  must  be 
observed  this  application  is  made  by  the  defendants,  who  have  not 
appeared  j  the  bail  to  the  Sheriff  for  their  security,  to  save  an 
assignment  of  the  bail  bond,  had  to  enter  special  bail ;  and,  if 
they  cannot  justify,  may  be  sued  on  the  bail  bond,  which  will 
become  forfeited ;  and  this  is  not,  in  my  opinion,  any  waiver  of  the 
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defendants*  rights  to  come  to  this  Court  to  set  aside  the  arrest  on 
the  defective  affidavit  and  im|  roper  indorsation  on  the  capias  upon 
which  they  were  arrested.  This  is  the  first  term  after  the  arrest, 
and,  although  they  might  have  gone  before  a  Judge,  there  is  no 
rule  of  practice  making  it  obligatory  to  do  so,  instead  of  coming 
at  the  first  term  succeeding  the  arrest.  The  plaintiff 's  attorney 
makes  an  affidavit  that  they  (the  defendants)  told  him  they  would 
enter  special  bail  and  would  settle  the  matter,  and  that,  he  con- 
tends, is  a  waiver.  I  am  at  a  loss  to  understand  how  the 
defendants'  telling  the  plaintiff  they  would  enter  special  bail  is  a 
waiver.  The  defendants,  or  the  bail  to  the  Sheriff^,  must  enter 
special  bail,  or  the  bail  bond  would  be  forfeited,  and  they  would 
be  liable  to  an  action  on  the  bail  bond.  There  is  no  obligation  or 
promise  on  the  plaintiff's  part  that  no  advantage  would  be  taken 
of  the  bail  to  the  Sheriff,  if  they  did  not  enter  special  bail. 

In  Simonds  v.  Simonds,^  this  Court  gave  relief  to  the  bail  after 
an  action  was  brought  on  the  bail  bond  to  the  extent  of  relief  on 
a  defective  affidavit  in  part  of  the  sum  indorsed  on  the  writ. 

In  McCallum  v.  Perkins,  in  Trinity  Term,  the  Court  entertained 
an  application  to  enter  an  exoneretur  on  the  bail-piece,  on  the 
ground  of  a  defect  in  the  affidavit  not  setting  forth  the  grounds  on 
which  the  plaintiff  would  be  prejudiced  by  his  not  being  held  to 
baiL 

I  am,  therefore,  of  opinion  the  defendants  have  not  waived  any 
right  they  had  of  coming  to  the  Court  this  term,  and  being 
relieved  from  the  arrest  upon  the  grounds  set  forth  on  making 
this  application ;  and  that  the  arrest  should  be  set  aside  and  the  bail 
bond  given  up,  upon  their  giving  an  appearance  to  the  action ;  and 
they  are  entitled  to  be  released  from  the  arrest. 

MuU  discharged  mih  costs. 


1876 


MoIntosb 

V, 
BUBMITL* 


Dob  Dbm.  shannon  akd  othbbs  v.  JOHN  FORTUNE  AND  MART 
FORTUNE,  HIS  wuB. 

Half-hlood —  Where  a  person  dies  intestate  leaving  sisters  of  the  whole  blood 
and  a  sister  of  half-blood — Whether  hoLf-blood  wiU  inherit  real  estate. 

The  balf-cUter  of  a  person  who  dies  intestate  and  without  issiie  is  entitled  to 
an  equal  share  of  the  real  estate  of  the  intestate  with  the  sisters  of  the  whole 
blood,  under  the  Act  21  Tic,  c.  26. 

>  2  Allen  468. 
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1876 


Doedem. 
8aA.VH0V 

V, 

FoBTun. 


Bpsgoeal  Cask  stjlted  foe  thb  Ofiniox  of  thb  Court  :  Edward  Shannon 
'  died  intestate,  and  without  issue,  in  1872,  fieized  of  real  estate,  leaving 
four  sisters,  the  lessors  of  the  plaintiff,  and  one  half-sister,  the  female 
defendant,  the  daughter  of  his  mother  by  a  former  marriage.  Tho  estate, 
of  which  he  died  seized,  was  either  acquired  by  himself,  or  was  devised 
to  him  by  his  father,  Michael  Shannon,  and  no  part  of  it  was  inherited 
from  his  mother.  The  question  for  the  Court  was,  "  Does  the  defendant, 
Mary  Fortune,  being  of  the  half-Mood  only,  take  any  and  what  share  of 
the  real  estat.e  of  which  the  said  Edward  Shannon  died  seized  as  afore- 
said?" 

Oct.  18,  1875.  5.  R.  Thomson,  Q.  C,  for  the  lessors  of  the 
plaintiiF.  The  point  in  this  case  is,  whether,  where  a  person  dies 
intestate,  leaving  brothers  and  sisters  of  the  whole  blood  and  of 
the  half-blood,  the  half-blood  can,  under  the  Act  21  Vic,  c  86, 
inherit  the  real  estate.  (Weldon,  J.  Does  not  the  Act  settle 
the  question  ?  Allen,  C.  J.  It  says,  *'  Including  in  the  distri* 
bution  children  of  the  half-blood.**)  If  the  Court  will  tell  me 
what  that  means  I  will  be  obliged.  It  is  a  fundamental  principle 
of  the  common  law  that  the  land  will  rather  escheat  than  go  to 
the  half-blood.  The  brothers  of  the  whole  blood  are  nearer  than 
children  of  the  half-blood.  The  present  case  is  distinguishable 
from  Doe  d.  Lee  y.  TroughUm^  because,  in  that  case,  there  were 
no  children  of  the  whole  blood  to  raise  the  question*  The  dictum 
of  the  Court  in  tha^case,  that  *^  In  equal  degree  "  means  in  eqoai 
degree  with  each  other,  sustains  my  position.  In  Doe  d.  Mnhxmty 
y.  Crane^  it  is  determined  that,  the  heir-at-law  taking  his  portion, 
the  other  brothers  took,  as  next  of  kin  to  him,  in  preference  to  the 
mother,  who,  by  the  common  law,  could  not  take.  By  the  com- 
mon law  it  is  clear  the  lessors  of  the  plaintiff  are  entitled  to  recover ; 
and  how  is  their  right  taken  away?  The  words  of  the  Act, 
'<  including  in  the  distribution  children  of  the  half-blood,**  if  thej 
mean  anything,  mean  a  man's  step-children — a  startling  proposi- 
tion. (Allbn,  C.  J.  They  are  only  of  half-blood  as  regards 
each  other.)  It  is  odd  we  should  haye  oome  to  this  late  day 
without  the  point  being  formally  decided. 

No  counsel  appearing  for  the  defendants — 

fVeldm,  Q.  C\,  am.  cur.  contra.    In  Doe  y.  TVougkUm,  two  shares 
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went  to  the  heir-at-law,  and  the  **  remainder**  to  the  other  children,        ^^^^' 
although  they  were  only  of  the  half-blood  to  the  deceased.     The      J)o$<km. 
words  of  the  Act  mean,  inclading  half-blood  to  the  heir-at-law.    8«a»»<** 
Now,  the  question  is,  ^*  What  is  meant  by  '  next  of  kindred  in     Ywmm, 
equal  degree  ?'  **     To  ascertain  this  we  must  go  to  the  civil  law, 
under  which  the  half-blood  and  the  whole  blood  stand  in  eqnal 
degree :   fVms.  Exors,  (ed.  of  1859),  p.  370 :  Earl  of  fVincheUea  r. 
NarcUff;    Crooke  v.  fVaU.^    The  Legislatore  must  hare  intenied 
that  real  estate  should  go  the  same  as  personal  estate. 

Thomson,  Q.  C,  in  reply.  The  half-brother  is  only  half  as  near 
as  the  sisters  or  brothers  of  the  whole  blood.  Weimore  v.  WVf- 
more  does  not  touch  the  present  case. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  (Allbn,  C.  J.,  and  Wbldok,  Fishbb 
and  Wbtmorx,  J.  J.)  was  now  delivered  by 
AixBN,  C.  J.  In  this  case,  Edward  Shannon  died  intestate  and 
without  issue  io  1872,  seized  of  real  estate,  leaving  four  sisters 
and  one  half-sister,  the  daughter  of  his  mother  by  a  former  mar- 
riage. The  estate  of  which  he  died  seized  was  either  acquired  by 
himself,  or  was  devised  to  him  by  his  father— -no  part  of  it  was 
inherited  from  his  mother.  The  question  for  our  decision  is, 
whether  his  half-sister  is  entitled  to  any  portion  of  his  estate  under 
the  Act  21  Yic,  c.  26. 

This  Act  declares  that,  '*  when  any  person  shall  die  intestate, 
his  estate  (explained  by  a  subsequent  Act  to  mean  '  real  estate*) 
shall  be  divided  equally  to  and  amongst  his  children  or  their  legal 
representatives,  including  in  the  distribution  children  of  the  half- 
blood,  and  in  case  there  be  no  children  of  the  intestate,  then  to 
the  next  of  kindred  in  equal  degree  and  their  representatives,**  etc. 
Previous  to  the  passing  of  this  Act,  the  legislation  on  the  sub- 
ject of  the  descent  of  real  estates—commencing  with  the  Act  26 
Greo.  8,  c.  11 — gave  the  heir-at-law  a  double  portion  of  the  estate ; 
bfit  that  distinction  was  abolished  by  the  Act  21  Vic,  c.  26^  under 
which  the  present  question  arises,  and  we  have  now  to  determine 
what  construction  is  to  be  given  to  the  words  of  the  last  men* 
tioned  Act — **  next  of  kindred  in  equal  degree.'* 


>iyem.403.  'aYem.  123.  *2  Fogs.  414. 
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^^^^  It  was  held  in  the  case  of  fVetmore  v.  Wttmore^^  that  the  only 

JDoedem.     effect  of  the  Act  21  Vic,  c.  26,  was  to  abolish  the  distinction 

Shahmoh    between  the  eldest  son  and  the  other  children  in  the  distribution 

FoBTUMB.      ^^  ^^®  estate ;  and,  with  that  exception,  it  was  to  be  treated  as 

substituted  for  the  Act  26  Geo.  3,  c.  11,  sec.  12. 

In  Doe  dem.  Mahoney  v.  Crane*  the  question  was,  whether  the 
mother  of  a  person  who  died  intestate  and  without  issue,  but 
leaving  brothers  and  sisters,  was  entitled  to  his  real  estate  as  his 
**next  of  kindred,"  under  the  Act  26  Geo.  8,  c.  11,  sec.  12;  the 
words  of  which,  where  the  intestate  dies  without  children,  are 
similar  to  those  used  in  the  present  Act.  It  was  contended  in 
that  case,  that,  as  under  the  Statute  of  Distributions,  22  and  23 
Car.  2,  c.  10,  the  mother  was  the  next  of  kin  to  the  intestate,  and 
as  the  Legislature,  in  the  Act  26  Geo.  3,  c.  11,  had  used  the  same 
language  as  was  used  in  the  Statute  of  Distributions,  the  construc- 
tion of  the  words  "next  of  kindred"  should  be  the  same  under 
both  Acts.  But  the  Court  held  that,  though,  according  to  the 
computation  of  the  civil  law,  the  mother  was  the  "  next  of  kin," 
still,  looking  to  the  whole  of  the  provisions  of  the  Act,  it  was  not 
the  intention  of  the  Legislature  so  to  alter  the  provisions  of  the 
common  law  as  to  make  the  inheritance  ascend  to  the  parents ; 
and,  consequently,  that  the  brothers  and  sisters  of  the  intestate 
were  entitled  to  his  property. 

The  construction  given  to  the  latter  part  of  the  twelfth  section 
of  the  Act  26  Geo.  3,  c.  1 1,  by  tbe  case  of  Doe  d,  Thomson  v. 
Allanshaw,^  was,  that  the  next  of  kin  took  the  '*  remainder"  of  the 
estate  after  deducting  the  portion  of  the  heir-at-law ;  and  this  was 
also  the  decision  in  Doe  dem.  Lee  v.  Troughton. 

If,  in  the  present  case,  the  property  had  descended  to  Edward 
Shannon,  the  intestate,  from  his  lather,  Michael  Shannon,  then  it 
is  clear  that,  according  to  the  rules  of  the  common  law,  the 
property  never  could  have  descended  to  Mary  Fortune,  his  half- 
sister,  because  she  had  none  of  the  blood  of  Michael  Shannon  in 
her :  Co.  Lit.  14  a. ;  Cruise's  Dig.  Title  Descent,  c.  3,  sec  25,  5  J. 
And  in  like  manner,  if  Edward  Shannon  was  the  fixst  purchaser, 
his  half-sister  could  not,  by  common  law,  have  inherited  from  him. 

>aPag8.413.  '3  Kerr  228.  '1  Kerr  84.  «3AUen4U. 
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Bat  we  think  our  Statute,   and  the    construction  put  upon  the        ^^"^^ 
words  '*  next  of  kindred  in  equal  degree,'*  have  altered  the  com-      Doe  dem. 
mon  law,  and  enabled  a  kinsman  of  the  half-blood  to  inherit.  Shahnoii 

In  Doe  T.  TroughUm^  it  was  held  that  the  half-brothers  and  fortuhi 
sisters  of  Troughton  (who  had  died  intestate  and  without  issue) 
were  entitled,  as  his  next  of  kin,  to  that  portion  of  his  estate 
which  would  be  left  after  the  share  of  the  heir-at-law  was  taken 
out,  though  thev  had  no  heritable  blood.  That  case  was  decided 
while  the  Act  26  Geo.  3..  c.  11,  which  gave  a  double  portion  of 
the  estate  to  the  heir-at-law,  was  in  force ;  but  though  that  dis- 
tinction in  favor  of  the  heir-at-law  is  abolished  by  the  21  Vic,  c, 
26,  the  principle  of  that  decision  applies  to  cases  where  there  is 
to  be  an  equal  distribution  of  the  estate.  The  point  established 
in  that  case  was,  that  a  kinsman  of  the  half-blood  was  entitled  to 
inherit,  as  a  collateral  heir,  under  the  words  "  next  of  kindred  in 
equal  degree."  As  the  law  for* distributing  real  estate  then  stood, 
snch  kinsman  was  only  entitled  to  a  portion  of  the  " remainder" 
after  the  share  of  the  heir-at-law  was  deducted ;  but  his  right  to 
inherit  being  established,  it  necessarily  follows  that,  under  similar 
words  in  the  present  law,  he  is  entitled  to  an  equal  share  of  the 
estate  with  the  kinsmen  of  the  whole  blood  in  equal  degree. 

We  think  Doe  v.  Troughton  settles  this  question,  and  that  Mary 

Fortune  is  entitled  to  one-sixth  share  of  the  real  estate  left  by  the 

intestate,  Edward  Shannon. 

Judgment  for  the  defendant. 


SINCLAIR  V.  SPENCE.  1876 

I^raetiee — New  trial — Where  plaintiff  should  have  sued  in  Justice^s  Court,  -''•*• 

and  verdict  is  for  defendant^  co^Hrary  to  evidence,  whether 
Court  wiU  grant  new  trial, 

Ftaintiff  sued  defendant  for  trespass  to  his  land  by  cntting  a  tree,  the  valne  of 
which  was  only  a  few  shillings.  Defendant  neither  acted  wilfully  nor  claimed 
title  to  the  land,  and  the  Judge  who  tried  the  canse  thought  the  action  should 
never  hare  been  brought  The  Jury  returned  a  verdict  for  defendant ;  and  on 
motion  for  new  trial,  the  Court  held  that,  though  in  point  of  law,  defendant 
wms  guilty  of  a  trespass,  yet  plaintiff  shonld  have  sued  in  a  Justice's  Court^  if 
ai  aL^  and  reAised  a  rule  for  a  new  trial. 

This  was  an  action  of  trespass  quare  ctausum  /regit  tried  at  the 
Charlotte  Circuit  before  Fisher,  J.     The  plea  was  not  guilty  and 
iflsne  thereon.     The  only  trespass  proved  was  the  cutting,  by 
12 
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Sinclair 
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Feb. 


defendant,  of  one  tree  on  the  plaintiff's  land,  which  was  shewn 
to  have  been  quite  accidental  in  consequence  of  the  dividing  line 
between  the  lauds  of  the  respective  parties  having  been  removed 
at  the  place  where  the  tree  was  cut.  His  Honor  told  the  jury- 
that  the  action  should  never  have  been  brought,  and  that,  though 
the  plaintiff  was  entitled  to  a  verdict,  it  should  only  be  for  a  trifling 
amount.     The  jury  returned  a  verdict  for  the  defendant. 

Feb.  4.  E.  L.  Wetmore  now  moved  for  a  new  trial  on  the 
ground  of  the  verdict  being  against  the  Judge's  chaige,  and  also 
against  law  and  evidence.  (Fisher,  J.  I  should  not  have  certi- 
fied for  costs  if  the  plaintiff  had  got  a  verdict.)  Even  so,  plaintiff 
is  entitled  to  a  new  trial,  and  should  have  it ;  otherwise  he  will 
have  to  pay  defendant's  costs. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Allbn,  C.  J.  We  think  there  should  be  no  rule  in  this  case. 
TJiough,  in  point  of  law,  the  defendant  did  commit  a  trespass  by 
catting  a  tree  on  the  plaintiff's  land,  his  doing  so  was  quite 
accidental,  in  consequence  of  the  dividing  line  between  the  lands 
of  the  respective  parties  having  been  removed  at  the  place  where 
the  tree  was  cut.  The  actual  pecuniary  damage  to  the  plaintiff, 
by  the  cutting  of  the  tree,  could  not  exceed  a  few  shillings;  and 
as  the  defendant  neither  wilfully  committed  the  trespass,  nor 
claimed  any  title  to  the  land,  the  plaintiff  could  have  recovered 
ample  compensation  by  an  action  in  a  Justice's  Court,  where  he 
ought  to  have  sued,  if  at  all.  Having  improperly  put  the 
defendant  to  the  expense  and  trouble  of  an  action  in  this  Court, 
for  such  a  paltry  matter,  we  are  not  disposed  to  assist  him  in  any 
way  in  getting  rid  of  the  liability  which  the  verdict  has  imposed 
upon  him.     The  rule  will,  therefore,  be  refused. 

Bade  refuted. 


THE  QUEEN  v.  ARTHUR  OXEARY. 

[Obowv  Case  Bsbbbtid.] 

Arrest  wnder  uxirrani  issued  by  Justice  of  the  Peace — Assault  on  officer-^ 

Summartf  conviction  for  assauU  -Prayer  to  proceed  summarHy — 

Necessity  for — Presumption —  Warrant  of  commitment. 

A  Justice  of  the  Peace  has  no  jurisdiction  to  try  an  assault  snmmariljr  unless  it 
is  given  him  by  Statate,  and  he  mast  strictly  pursue  the  authority  i^ven ;  and 
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in  order  to  give  him  jurisdiction  under  the  Statute  of  Canada  32  and  33  Vic,  1876 

c.  20,  860.  43,  it  is  necessary  that  the  complainant  should  request  him  to  

proceed  snmmarilj ;  and  this  request  should  be  made  at  the  time  of  the     Thb  Quun 
complaint.  v. 

Where  the  proceedings  did  not  show  whether  such  request  was  made  or  not,  but      (VLiart. 
it  was  proved  that  the  complainant  was  present  at  the  return  of  the  summons 
and  gaye  eyidence  against  defendant,  if  any  intendment  could  be  made,  it 
might  be  presumed  complainant  had  made  such  request. 

If  a  warrant  of  commitment,  issued  by  a  Justice  of  the  Peace,  is  good  on  its  face 
and  the  Magistrate  had  jurisdiction  in  the  case,  it  is  a  justification  to  a 
constable  to  whom  it  is  given  to  be  executed,  and  a  person  resisting  him  is 
guilty  of  an  assault ;  and  where  the  warrant  was  based  on  a  conviction  for  an 
unlawful  assault,  it  is  not  necessary,  in  order  to  make  the  warrant  legal  and 
a  justification  to  the  constable,  that  it  should  be  stated  in  the  conviction  and 
warrant  that  the  complainant  had  requested  the  Magistrate  to  proceed  sum- 
marily. 

Quaere.  Wliether  a  conviction  by  a  Justice  for  an  unlawful  assault  should  show 
a  request  to  proceed  summarily. 

A  conviction  for  an  unlawful  assault  may  adjudge  defendant  to  be  imprisoned 
in  the  first  instance,  under  sec.  43  of  the  32  and  33  Vic,  c  20. 

It  is  not  necessary,  before  a  defendant,  convicted  of  an  assault,  is  imprisoned, 
that  he  should  be  served  with  a  copy  of  the  minute  of  conviction. 

Allen,  C.  J.,  reserved  and  stated  the  following  Case  : — "  The 
defendant  was  foand  guilty  before  me  at  the  Kent  Circuit  in 
March«  1875,  on  an  indictment  under  the  Statute  of  Canada,  32 
and  33  Vic,  c.  20,  sec.  39,  charging  him  with  having  committed 
an  assault  upon  one  John  S.  Wilson,  a  constable,  in  the  due 
execution  of  his  duty,  in  attempting  to  arrest  the  defendant  on  a 
warrant  of  commitment  for  an  assault  on  one  William  Jardine. 
The  second  count  charged  the  assault  on  the  constable  to  have 
been  committed  with  intent  to  resist  and  prevent  the  lawful 
apprehension  of  the  defendant  for  an  assault.  It  was  proved  that 
a  summons  had  been  issued  against  the  defendant  by  a  Justice  of 
the  Peace  for  the  County  of  Kent,  to  appear  before  him  on  the 
16th  August,  187S,  to  answer  a  complaint  for  an  assault  on 
William  Jardine.  The  summons  was  served  on  the  defendant 
personally,  and  the  service  proved  before  the  Justice  on  the 
return  day.  The  defendant  did  not  appear;  and  the  Justice, 
after  hearing  the  evidence  of  the  complainant,  convicted  the 
defendant  of  the  offence  charged,  and  adjudged  him  to  pay  a  fine 
of  five  dollars  and  costs,  to  be  paid  forthwith ;  and  in  default  of 
payment  he  adjudged  the  defendant  to  be  imprisoned  for  two 
months  unless  the  said  soms,  and  the  costs  of  conveying  the 
defendant  to  gaol,  should  be  sooner  paid.  A  warrant  of  commit- 
ment was  issued  by  the  Justice  on  this  conviction,  and  delivered 
to  John   S.  Wilson,  a  constable  of  the  County,  on  the   18th 
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^^'^^  September,  1872,  to  be  executed.  He  took  the  warrant  to  the 
ThbQukui  defendant's  shop,  and  finding  the  door  open,  went  in,  put  his 
hand  on  the  defendant's  shoulder,  telling  him  that  he  was  hb 
(Wilson's)  prisoner;  that  he  had  the  warrant  for  him,  stating  that 
it  was  for  the  assault  on  Jardine,  and  that  he  (defendant)  must 
either  pay  twelve  dollars  or  go  to  gaol  for  two  months.  The 
prisoner  said,  *  Damn  you.  I'll  give  you  twelve  dollars  or  two 
months  in  gaol,'  and  struck  the  constable  :  and  after  some  fight- 
ing, in  which  the  constable  was  considerably  beaten,  he  was 
obliged  to  leave  the  shop  without  being  able  to  execute  the 
warrant.  It  was  for  this  assault  that  the  defendant  was  indicted. 
(Copies  of  the  summons  issued  by  the  Justice,  affidavit  of  service, 
conviction  and  warrant  of  commitment  were  annexed  to  the  case, 
but  it  is  not  necessary  to  set  them  out  here.)  Several  objections 
were  taken  on  behalf  of  the  defendant  to  the  proceedings  before 
the  Justice,  viz.:  1.  That,  in  order  to  give  a  Justice  authority  to 
proceed  in  a  summary  way  for  an  assault,  the  complainant  should 
have  requested  the  Justice  so  to  proceed ;  and  this  should  appear 
on  the  face  of  the  proceedings :  Stat,  of  Canada,  32  and  33  Vie, 
c.  20,  sec.  48.  2nd.  7*hat,  betore  the  defendant  could  be  impri- 
soned, he  should  have  been  served  with  a  minute  of  the  amount 
of  the  conviction :  Stat,  of  Canada,  32  and  S3  Yic,  c.  31,  sec.  52. 
3rd.  That  the  warrant  of  commitment  was  void  in  ordering  the 
defendant  to  be  imprisoned  unconditionally.  That  the  Justice 
was  bound  to  issue  a  warrant  of  distress,  unless  his  doing  so 
would  be  ruinous  to  the  defendant's  family,  which  ought  to  be 
stated:  Stat,  of  Canada,  32  and  33  Vic,  c.  31,  sec.  57  and  59. 
4th.  That  there  was  no  power  to  imprison  for  costs.  I  reserved 
these  questions  for  the  consideration  of  the  Supreme  Court,  and 
respited  the  judgment — the  defendant  having  entered  into  recog- 
nizance to  appear  at  the  next  Circuit  Court  for  the  County  of 
Kent,  and  abide  the  judgment  of  the  Court" 

Feb.  12.  King,  A.  G.,  for  the  Crown.  A  warrant  having 
issued  to  the  constable  he  will  receive  protection  of  the  law :  TJie 
Queen  v.  Davis.^  It  is  enough  to  show  that  the  officer  having  the 
warrant  is  the  proper  officer,  and  that  the  defendant  had  notice. 

180L.J.H.C.  169. 
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Again,  it  is  not  necessary  that  the  request  to  proceed  summarily        ^^"^^ 
should  appear  on  the  face  of  the  summons.     The  complainant    ThiQotbi 
must  pray  the  Justice  to  proceed  summarily,  as  he  could  have  no  *', 

jurisdiction  otherwise.  (Allen,  C.  J.  Is  it  not  this^  the  Justice 
must  be  prayed  to  proceed  summarily  in  order  for  him  to  convict  ?) 
Where  the  prisoner  is  present,  and  does  not  protest,  the  presump- 
tion will  be  that  he  assented  :  The  Queen  v.  Denny. ^  (Allen,  C.  J. 
O'Leary  did  not  appear  at  the  return  of  the  summons.)  At  all 
events,  the  provision  of  the  Act  is  really  for  the  benefit  of  the 
complainant,  and,  he  being  present  and  taking  part  in  the  pro- 
ceedings, the  presumption  will  be  that  the  necessary  prayer  was 
made.  It  is  submitted  there  is  nothing  in  the  other  objections, 
and  the  conviction  ifvas  right. 

No  counsel  appeared  for  the  prisoner. 

Cur,  Adv.  VuK 

The  judgment  of  the  Court  was  now  delivered  by 
Allkn,  C.  J.  The  Act  32  and  83  Vic,  c.  20,  sec.  48,  under 
which  the  defendant  was  convicted  before  the  Justice,  enacts  that 
*'  where  any  person  unlawfully  assaults  or  beats  any  other  person, 
any  Justice  of  the  Peace,  on  complaint  by  or  on  behalf  of  the 
I^irty  aggrieved,  p^^yiy^  him  to  proceed  summarily  on  the  complaint^ 
may  hear  and  determine  such  offence,"  etc. 

A  Justice  of  the  Peace  has  no  jurisdiction  to  try  an  assault 
summarily,  unless  it  is  given  him  by  Statute,  and  he  must  strictly 
pursue  the  authority  given.  In  order  to  give  the  Justice  juris** 
diction  under  this  Act,  it  was  necessary  that  the  complsdnant 
should  have  requested  him  to  proceed  summarily.  Whether  he 
did  so  or  not  does  not  appear  in  this  case,  because  the  complaint 
was  not  proved,  and  the  other  proceedings  in  the  case  before  the 
Justice,  which  were  proved,  do  not  shew  it  either  way.  In  Reg. 
▼•  Denny*  it  distinctly  appeared  that  the  complainant  had  pro- 
tested against  the  Justices  adjudicating  upon  an  assault,  as  he  had 
only  applied  for  sureties  of  the  peace  against  the  defendant:  the 
conviction  was  therefore  quashed  because  the  Justices  had  no 
jurisdiction.  Erlb,  J.,  delivering  judgment,  said : — '*  The  Magis- 
trates have  no  jurisdiction  to  convict  summarily  and  impose  a  fine 

■  30  L.  J.,  M.  0. 189.  *  20  Law  J.,  M.  0. 189 ;  s.  c.  166,  Jar.  227. 
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for  the  assault,  when  it  is  an  established  Tact  that  the  complainant 
before  them  does  not  intend  to  give  the  Magistrates  jurisdiction 
to  deal  with  the  assault.  I  hilly  agree  that  if  it  be  left  open  to 
doubt  whether  the  party  has  or  has  not  given  jurisdiction  to  the 
Magistrates,  every  intendment  must  be  made  in  favor  of  the 
Magistrates."  It  appears  by  the  proceedings  here  that  the 
complainant  was  present  before  the  Justice  at  the  return  of  the 
summons,  and  gave  evidence  against  the  defendant ;  and,  there- 
fore, if  any  intendment  can  be  made,  it  might  be  presumed  that 
he  had  requested  the  Justice  to  proceed  summarily.  The  most 
that  can  be  said  in  the  present  case  is  that  the  summons  and 
conviction  leave  it  doubtful  whether  the  complainant  did  request 
the  Magistrate  to  proceed  summarily.  That  request  should  be 
made  at  the  time  of  the  complaint,  and  there  is  no  evidence  that 
it  was  not  made,  or  that  the  Magistrate  did  not  proceed  regularly. 
If  the  warrant  was  good  on  its  face^  and  the  Magistrate  had 
jurisdiction  in  the  case,  it  was  a  justification  to  the  constable,  as 
he  was  bound  to  execute  it  at  his  peril,  and  the  defendant  would 
be  guilty  of  an  assault  in  resisting  him.  The  question  then  is, 
whether  it  was  necessary  to  state  in  the  conviction  and  warrant 
that  the  complainant  had  requested  the  Magistrate  to  proceed 
summarily  ?  It  is  not  denied  that  the  Statutory  form  of  convic- 
tion has  been  followed  in  this  case ;  but  it  is  contended  that  it 
does  not  shew  the  jurisdiction  of  the  Magistrate.  But  where 
the  form  prescribed  by  the  IiCgislature  has  been  followed,  and 
the  offence  of  which  the  party  has  been  convicted  is  one  over 
which  a  Justice  has  jurisdiction,  if  requested  to  proceed,  and  he 
has  proceeded  and  convicted  on  the  evidence,  and  in  the  presence 
of  the  prosecutor,  we  think  we  should  be  throwing  unnecessary 
obstacles  in  the  way  of  the  execution  of  warrants,  discouraging 
constables  in  the  performance  of  their  duties,  and  encouraging 
lawless  persons  in  a  disregard  of  the  authority  of  the  law,  if  we 
were  to  hold  that  such  a  warrant  was  illegal,  because  it  did  not 
appear  on  the  face  of  it  that  the  complainant  had  requested  the 
Magistrate  to  proceed  summarily.  In  Reg.  v.  Johnton^  Lord 
Denman,  speaking  of  following  a  Statutory  form  of  conviction. 
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says  t — ^^  In  general,  I  shoald  be  disposed  to  say  that  where  that  ^^^^- 
had  been  done,  the  conviction  was  good ;  but  some  restrictions  Tn  Qum 
have  been  imposed  upon  that  proposition,  because,  if  the  form 
given  by  the  schedule  does  not  contain  all  the  particulars  required 
to  make  out  the  offence,  a  Court  cannot  say  that  an  offence  has 
been  committed.  That  is  an  exception  arising  from  the  very 
nature  of  the  thing.  Here  the  form  has  been  pursued,  and  that 
which  has  been  omitted  is  not  part  of  the  description  of  the  offenee.^^ 
Now,  in  the  present  case,  admitting  that  it  should  have  appeared 
in  the  conviction  (which,  however,  we  do  not  say)  that  the 
Magistrate  was  requested  to  proceed  summarily,  that  is  no  part  of 
the  description  of  the  offence  for  which  the  defendant  was  con- 
victed— the  offence  is  stated  with  sufficient  particularity  in  the 
conviction,  which  follows  the  form  given  by  the  Act  32  and  88 
Vic,  c.  31,  and  is  an  offence  which  a  Magistrate  has  jurisdiction 
to  try  summarily.  That  being  the  case,  and  the  warrant  reciting 
the  conviction,  and  being  good  on  its  face,  it  was  a  sufficient 
justification  to  the  constable :  Reg.  r.  Davis  ;^  1  HaWs  P.  C.  460. 
There  is  nothing  in  the  objection  that  the  conviction  was  bad, 
because  it  adjudged  the  defendant  to  be  imprisoned  in  the  first 
instance  if  the  fine  and  costs  were  not  paid.  The  conviction  is 
not  made  under  the  general  form  given  by  the  Summary  Convic- 
tions Act,  32  and  38  Vic,  c.  31,  but  under  the  48rd  section  of 
32  and  83  Yic,  c.  SO,  which  authorizes  the  Justice  on  conviction 
for  an  assault  to  imprison  the  defendant  for  any  term  not  exceed^- 
ing  two  months,  or  to  impose  such  fine,  not  exceeding  $20| 
together  with  costs,  if  ordered,  as  the  Justice  shall  think  proper ; 
'^  and  if  such  fine  so  awarded,  together  with  the  costs,  if  ordered, 
are  not  paid  either  immediately  after  the  conviction  or  within 
such  period  as  the  Justice  shall  at  the  time  of  conviction  appoint, 
he  may  commit  the  offender  to  any  gaol  or  place  of  confinement 
other  than  the  Penitentiary,  for  any  term  not  exceeding  two 
months,  unless  such  fine  and  costs  be  sooner  paid.'^ 

This  clearly  authorized  the  Justice  to  award  imprisonment  in 
the  first  instance  if  the  fine  was  not  paid.  He  was  not  bound  to 
adjudge  that  the  fine  should  be  recovered  by  distress,  though  no 
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doubt  he  might  have  done  so  under  the  power  given  to  him  by 
the  32  and  33  Yia^  c.  31,  sec.  42.  There  is  nothing  in  the 
objection,  that  before  the  defendant  could  be  imprisoned  he  should 
have  been  served  with  a  copy  of  the  minute  of  the  conviction. 
The  52nd  section  of  the  Act  3S  and  83  Vic,  c.  31,  which,  it  was 
contended,  required  this  to  be  done  before  a  warrant  of  commit- 
ment could  issue,  applies  to  orders  made  by  Justices,  and  not  to 
convictions.  There  is  a  clear  distinction  between  them.  A  party 
duly  convicted  of  an  offence  is  bound  to  take  notice  of  the  terms 
of  the  conviction  at  his  peril. 

We   therefore   think   the  conviction  of  the  defendant  on  the 
indictment  was  right,  and  there  will  be  judgment  accordingly. 

Conviction  affirmed. 


1876 


Feb. 


HENRY  R.  RANNEY,  Primabt  CaEDnjoB;   DAVID  MORROW  and 
GEORGE  D.  MORROW,  Pbimart  Dbbtobs;  and  THE  .STTNA 
INSURANCE  CO.,  OF  HARTFORD,  and  THE  HART- 
FORD FIRE  INSURANCE  CO.,  Gabnishbes. 

Attachment  of  debts — Act  38  Fw.,  c.  5,  to  provide  for  garnishee  or  trustee 

process —  Whether  debt  due  from  a  foreign  corporation  having  an 

office  and  doing  business  in  this  Province  can  be  garnished, 

A  debt  dae  from  a  foreign  Corporation,  though  haying  an  agent)  and  doing 
business,  within  this  Province,  cannot  be  garnished  under  the  Act  38 
Vic,  c.  6. 

Special  Case  : — The  following  facts  were  stated  for  the  opinion  of  the 
Court  between  the  Primary  Creditor  and  the  jEtna  Insarance  Company, 
one  of  the  Garnishees. 

1.  The  said  jEtna  Insurance  Company  is  a  corporation  duly  incor* 
porated  by  the  laws  of  the  State  of  Connecticut,  in  the  United  States  of 
America,  for  the  business  of  fire  insurance,  and  have  their  head  office 
and  chief  place  of  business  at  Hartford  in  the  said  State. 

2.  The  Baid  ^tna  Insurance  Company  have  made  the  deposit  with 
the  Dominion  Government,  as  required  by  the  laws  of  the  Dominion,  to 
enable  them  to  do  business  within  the  Dominion,  and  to  take  risks 
therein  and  have  a  general  agent  for  the  Dominion  residing  at  MontreaL 

3.  That  the  said  Company  have  an  agency  in  Saint  John  to  carry  on 
Insurance  business,  and  Robert  Marshall  is  their  agent  duly  authorized 
to  issue  policies  and  receive  premiums,  and  resides  in  Saint  John. 

4.  That  the  said  premiums  from  time  to  time  are  remitted  to  the  said 
Company  at  Hartford  by  the  said  Robert  Marshall,  after  deduction  of 
his  commission,  charges  and  expenses. 
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5.  That  in  case  of  a  loss  and  a  claim  made  upon  the  Company  under  i>T6 
a  policy  issued  as  aforesaid,  the  said  Agent  at  Saint  /ohn  receives  the  RAmr 
proofs  of  loss  and  forwards  them  to  the  head  office  at  Hartford,  and  if  ^^ 
approved  and  the  loss  admitted,  when  the  amount  becomes  payable,  the  Xoiaow. 
same  is  either  paid  by  the  said  Robert  Marshall  out  of  the  moneys 
leceired  by  premiums  in  his  hands,  if  he  has  sufficient,  but  in  most  cases 

be  draws  a  bill  of  exchange  upon  the  said  Company,  and  either  deUvers 
the  same  to  the  party  insured  or  pays  him  the  proceeds  thereof. 

6.  The  said  Bobert  Marshall  has  no  authority  to  pay  any  loss  without 
the  daim  being  admitted  by  the  said  Company  at  Hartford,  and  he  being 
Botifled  thereof. 

7.  That  the  said  David  Morrow  and  George  D.  Morrow,  the  Primary 
Debtors,  held  a  policy  issued  in  Saint  John  by  the  said  Robert  Marshall 
as  sueh  agent  for  the  said  ^tna  Insurance  Company,  who  received  the 
^emium,  upon  property  insured  by  them,  and  which  property  having 
been  destroyed  by  fire  they  made  the  requisite  proofs  and  the  same  have 
been  ^iproved  of  and  the  loss  admitt^  and  the  said  ^tna  Insurance 
Company  would  pay  the  amount  upon  the  said  Robert  Marshall's  draft 
for  the  amount. 

8.  That  the  said  Robert  Marshall  is  required  by  the  said  Company  to 
take,  upon  payment,  vouchers  or  receipts  for  the  payment  of  the  daim, 
and  transmit  the  same  to  the  head  office  at  Hartford. 

9.  That  the  said  Robert  Marshall  is  in  no  way  indebted  to  the  said 
David  MoRow  and  Gorge  D.  Morrow  or  either  of  them,  nor  holds  any 
funds  or  moneys  of  theirs  in  his  hands,  except  he  should  be  so  held  under 
the  facts  above  stated,  and  said  David  Morrow  and  George  D.  Morrow 
both  reside  in  this  Province. 

10.  That  the  said  iBtna  Insurance  Company  is  liable  to  be  attached  or 
garnished  by  the  laws  of  the  State  of  Connecticut  for  any  moneys 
payable  to  persons  residents,  or  non-residents  of  the  State. 

11.  The  said  Robert  Marshall  was  served  with  Garnishee  process  in 
this  suit^  as  by  exhibits  hereto  annexed. 

If  the  Court  upon  the  above  fiiets  are  of  opinion  that  the  JStna 
Inirtirance  Company,  or  the  said  Robert  Marshall,  cannot  be  garnished 
under  the  Act  of  Assembly  38  Yic,  c.  5,  then  the  service  upon  the  said 
Robert  Marshall  is  to  be  set  aside. 

Oct.  18.  fVddon,  Q.  C,  for  the  garnishees.  The  question  in 
this  case  is,  whether  a  debt  due  from  a  foreign  Insurance  Com- 
pany can  be  garnished.  The  Company  are  not  residents  of  this 
FroTince  within  the  Act :  sec.  S«  The  Gumishee  Act  makes  no 
proviaion  for  service  on  the  agent  of  a  foreign  Company,  and  the 
13 
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provision  of  our  Act,  allowing  lor  service  of  process  in  ordinary 
suits  on  such  agents,  will  not  be  extended  to  this  Statute.  This 
very  point  i^as  decided  in  Mnrtyti  v.  Kelly ^  cited  in  Fish.  Sujip, 
Dig.  of  1873,  p.  15,  where  it  was  held  that  a  registered  Company, 
whose  head  office  was  in  London,  was  not  within  the  jurisdiction, 
although  it  had  an  agent  residing  in  Ireland  and  transacting  its 
business  there.  See  also  Mayor  v.  Camot ;'  Mayor  of  London  v. 
Cox;*  Crosby  v.  He/herington.*  Suppose  the  primary  debtors 
sued  the  Company  in  the  United  States,  and  they  pleaded  this 
garnishment,  the  plea  would  be  bad,  because,  not  being  resident, 
they  are  not  subject  to  the  jurisdiction.  It  might  be  said  they 
have  an  agent,  but  he  is  only  there  to  issue  policies,  receive 
moneys  and  remit.  (Allen,  C.  J.  He  is  not  there  to  answer 
demands  against  the  Company.) 

S.  R.  Thomson  i  Q.  C,  contra.  It  i^petuio  princijni  to  say  that 
the  attachment  here  would  be  no  answer  to  an  action  brought  in 
the  United  States  By  the  Revised  Statutes,  '^  persons*'  shall 
include  corporate  bodies;  p.  465.  (Duff,  J.  Does  not  the  same 
section  say,  << Unless  the  context  shews  a  contrary  intention?**) 
I  admit  that.  In  the  Absconding  Debtors'  Act,  the  word  "  Per- 
son" only  is  used :  sees.  1  and  8  ;  yet  in  the  case  of  Stymest  v. 
The  Columbmn  Insurance  Company^  this  Court  expressly  decided 
the  Company  could  be  proceeded  against  as  residing  out  of  this 
Province.  Under  our  Act,  all  companies,  which  come  here  and 
establish  agencies,  are  treated  as  residents,  and  their  agents  can 
be  served  here.  This  is  expressly  provided  for  in  ordinary  suits, 
and  sec  36  of  the  Act  at  present  under  consideration  declares  that 
appearance  and  service  shall  be  the  same  as  in  ordinary  cases.  If 
the  argument  of  the  garnishees  is  correct,  money  in  the  Bank  of 
British  North  America  or  Montreal  could  not  be  garnished, 
because  they  have  nothing  more  than  agencies  in  this  Province. 
People  look  to  these  Insurance  Companies  the  same  as  they  would 
to  the  Banks — not  to  the  agents.  It  is  no  answer  to  our  case  to 
say  that  our  judgment  against  the  garnishees  could  not  be  enforced* 
The  execution  is  the  same  as  in  ordinary  cases,  and  if  there  were 
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no  property  here  we  could  go  to  the  deposit  at  Uttawa,  or  sue  in 
the  United  States  on  oar  judgment.  This  case  falls  exactly 
within  the  evil  the  Act  was  intended  to  remedy.  There  would 
be  no  hardship  in  permitting  the  debt  to  be  garnished,  and  the 
intention  of  the  Tjcgislature  wonld  be  thus  carried  out. 

fVeldon,  Q,  C,  in  reply.  The  Insurance  Company  may  be  stied 
on  the  contract  under  our  Act  of  Assembly ;  but  it  is  a  doubtful 
question  if  the  judgment  would  be  conclusive,  any  more  than  if 
they  were  senred  outside  of  the  Province.  The  residence  estab- 
lished by  the  Legislature  is  only  for  the  purpose  of  contracting 
and  being  sued.  Suppose  a  man,  residing  in  Liverpool,  owed  a 
person  in  this  Province,  if  the  contention  of  the  other  side  is 
correct,  the  creditor  could  attach  money  in  the  hands  of  4n  agent 
of  the  debtor  in  this  Province.  There  is  a  distinction  between 
the  manner  of  a  Bank's  doing  business  and  these  Insurance  Com- 
panics ;  but  even  with  Banks  not  incorporated  here,  there  may  be 

a  doubt. 

Cur.  Adv.  Vuk. 

The  judgment  of  the  Court  was  now  delivered  by 
Duff,  J.     By  the  88  Vic,  c.  5,  sec.  1,  it  is  enacted  that  ''  when 
any  action  is  commenced  in  respect  to  any  cause  of  action,  for  which 
a  writ  of  attachment  may  issue^  and  any  debt  or  sum  of  money  is 
due  or  owing  to  the  debtor  from  any  other  party,  it  shall  be  lawful 
for  the  party^  to  whom  such  first  cause  of  action  subsists  (herein- 
after designated  the  primary  creditor),  to  attach  and  recover,  in 
the  manner  hereinafter  provided,  any  debt  or  sum  of  money  due 
or  owing  to  his  debtor  (hereinafter  designated  the  primary  debtor) 
from  any  other  party  (hereinafter  designated  the  garnishee),  or 
sufficient  thereof  to  satisfy  the  claim  of  the  primary  creditor/'  etc. 
The  Act  then  makes  provision  for  cases,  where  the  primary 
creditor   proceeds    to   garnish   debts   upon   a  judgment   already 
obtained  by  him  against  the  primary  debtor,  and  next  when  he 
proceeds  to  do  so  before  be  bas  obtained  such  judgment     The 
course  to  be  pursued  in  the  former  cases  is  prescribed  by  sections 
2  to  9  inclusive ;  and  in  the  latter  by  sections  10  to  15  inclusive. 
By  the  2nd  section,  whether  the  judgment  be  recovered  in  the 
Supreme  or  County  Court,  the  primary  creditor  may  apply  to  the 
Judge  of  the  County  Court,  or  if  he  do  not  reside  in  the  County, 
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then  to  the  Clerk  of  the  Peace,  for  an  order  for  the  oral  examina* 
tion  of  the  primary  debtor  on  oath,  with  the  riew  of  discovering 
what  debts  or  sums  of  money  are  owing  to  him.  And  the  8id 
section  provides  that  an  application  may  be  made,  er  parte,  to  any 
Judge  of  a  County  Court  for  an  order  in  the  form  A  in  the 
schedule  to  the  Act,  to  attach  all  debts  or  sums  of  money  owing 
to  the  principal  debtor  to  satisfy  such  judgment.  The  application 
can  only  be  made  upon  an  affidavit,  stating,  amongst  other  things, 
that  the  primary  creditor  has  obtained  judgment  against  the 
primary  debtor,  and  that  ''the  deponent  has  reason  to  believe, 
and  does  believe,  that  some  one  or  more  parties  (naming  them  or 
stating  that  he  is  qnable  to  name  them)  is  or  are  within  iki$  Pro^ 
cince,  and  is  or  are  indebted  to  the  primary  debtor,"  etc.  By  the 
order  /^  referred  to  in  this  section,  it  is  ordered  '''that  all  debts 
now  owing  to  the  above  named  defendant,  from  any  jtarty  in  this 
Province,  who  may  reside  or  be  within  the  Counties  of  {the  Coun- 
ties over  which  the  Judge  has  jurisdiction),  etc.,  be  and  the  same  are 
hereby  attached  to  satisfy,"  etc.  By  the  6th  section  the  Judge  of 
the  County  Ct)urt,  by  the  attaching  order,  or  by  any  subsequent 
order,  may  require  the  garnishee  to  appear  before  him,  or  before 
the  Clerk  of  the  Peace,  to  show  cause  why  he  should  not  pay  the 
primary  creditor  the  debt  or  sum  of  money  owing  from  him  to 
the  primary  debtor,  or  so  much  thereof  a»  may  be  sufficient  to 
satisfy  the  judgment.  The  7th  section  enacts  that,  at  the  hearing 
under  such  order,  if  the  garnishee  appear  and  do  not  dispute  the 
debt  or  sum  of  money  due,  or  *'  if  the  garnishee  do  not  appear, 
then,  upon  proof  by  affidavit  of  the  service  of  the  order,  and  on 
sufficient  proof  by  affidavit,  or  oral  evidence,  of  the  amount  owing 
by  the  garnishee  to  the  primary  debtor,  etc.,  the  County  Court 
Judge  or  the  Clerk  of  the  Peace  may  give  judgment  against  the 
garnishee  (which  may  be  in  the  form  g  in  the  schedule),  etc., 
and  execution,  without  any  previous  writ  or  process,  may  issue 
against  the  garnishee"  [Exhibit  Q,  "his  goods  and  chattels, 
lands  and  tenements"]  "  to  levy  the  same  if  due,  or  when  and  as  it 
becomes  due,  or  at  such  later  period  as  the  Judge  or  Clerk  of  the 
Peace  may  order,"  etc.  If  the  garnishee  appears  and  disputes  his 
liability  (section  8),  the  County  Court  Judge  or  Clerk  of  the 
Peace,  instead   of  giving  judgment  and  making  an  order  that 
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execution  shall  imae,  may  order  that  the  primarf  creditor  shall  ^^^^ 
proceed  against  the  garnishee  by  summons,  calling  npon  him  to 
show  cause  why  an  ezecntion  should  not  issue  against  him  for  the 
illeged  debt  or  sum  of  money  due  or  claimed  to  be  doe  from  him 
to  the  primary  debtor  with  costs  of  suit.  And,  by  section  9,  this 
lummons  shall  issue  out  of  any  Court  within  whose  jurisdiction 
the  garnishee  resides  or  carries  on  business,  and  within  whose 
jorisdiction  the  amount  sought  to  be  garnished  is  cognisable :  and 
a  copy  of  it  shall  be  served  on  the  garnishee,  at  the  time  and  in 
the  manner  required  for  the  service  of  mesne  process,  out  of  such 
Court  in  ordinary  cases. 

Sections  10  to  16,  inclusive,  prescribe  the  course  of  proceedings, 
to  garnish  debts,  when  the  primary  creditor  has  not  obtained  a 
jadgment  against  the  primary  debtor.      The  application  for  an 
order  (secdon  10)  must  be  founded  on  an  affidavit  setting  forth 
**  what  is  required  by  the  third  section  to  be  stated  in  case  of  a 
judgment,  except  the  facts  relating  to  the  judgment.'*     And  the 
order  thereupon  will  be  "  the  like  attaching  order'*  as  if  he  had  a 
judgment.      It  is  not  stated  in  this  section  to  whom  the  applica- 
tion is  to  be  made,  whether  to  a  Judge  of  the  Supreme  Court, 
County  Court,  or  Clerk  of  the  Peace.     But  the  primary  creditor, 
having  obtained  the  attaching  order,  may  cause  a  Bummons  to  be 
issued  out  of  the  Supreme  Court  or  other  Court  having  jurisdic- 
tion according  to  the  amount,  in  the  form  D  in  the  schedule. 
And  the  section  specifies  what  the  summons  shall  contain.     It 
shall  contain  the  names  of  the  primary  creditor,  primary  debtor 
and  garnishee,  and  the  particulars  of  the  claim  of  the  primary 
creditor,  with  reasonable  certainty;   but  the  gamiahee  has  no 
notice,  in  the  summons,  or  anywhere  else  that  we  can  discover,  of 
the  nature  of  the  claim  against  him.     The  siunmons  requires  the 
garnishee  "  to  appear,  etc.,  and  to  state  and  show  whether  or  not 
yom  owe  any  and  what  debt  to  the  primary  debtor,  and  why  you 
should  not  pay  the  same  into  Court  or  to  the  said  primary  credi* 
tor,**  etc     After  the  return  of  this  summons  (as  well  as  on  return 
of  summons  issued  under  the  8th  section)  a  Judge  of  the  Court 
out  of  which  it  issued  (section  12)  may  appoint  a  time  and  place 
for  hearing  the  partie8,^of  which  reasonable  notice  shall  be  given 
to  the  primary  debtor  and  garnishee ;  and  on  sufficient  proof  by 
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affidnvit,  or  viva  voce  of  the  debt  due  from  the  primary  debtor^ 
and  also  of  the  amount  due  and  owing  to  him  from  the  garnisheei 
judgment  may  be  given  against  the  garnishee^  and  an  execution 
issued.  By  the  13th  section  it  is  enacted  that,  "  If  the  garnishee 
desire  that  the  matter  be  submitted  to  a  jury,  he  may,  within  fire 
days  after  the  return  day  of  the  summons,  make  application  to  a 
Judge  of  the  Court  out  of  which  the  summons  has  issued  for  an 
order  directing  such  enquiry  to  be  had,  and  such  Judge  may  make 
such  order  accordingly,  atnd  may  in  such  order  direct  within  what 
time  notices  of  defence,  if  any,  shall  be  filed  and  served/'  And 
by  section  14  it  is  enacted  that  the  summons  and  memorandum 
(of  the  primary  creditor's  claim  against  the  primary  debtor;  and 
the  notice  of  defence  shall  constitute  the  record  for  trial  before 
such  Judge  and  jury ;  and  the  finding  of  the  jury  having  been 
entered  upon  the  summons  in  a  summary  form  (section  15),  judg- 
ment may  be  signed  thereon ;  and  in  the  Supreme  Court  a  record, 
containing  a  copy  of  the  summons  and  the  finding  of  the  jury, 
shall  constitute  the  judgment  roll.  And  upon  this  judgment, 
unless  the  garnishee  pay  the  amount  thereof  either  into  Court  or 
to  the  primary  creditor,  as  the  Judge  shall  order,  etc.,  an  execution 
may  issue  to  levy  the  same. 

We  do  not  think  it  necessary  at  present  to  refer  to  any  other 
parts  of  the  Act,  except  the  35th  section,  which  enacts  that  ''at 
any  hearing  under  the  seventh  and  twelfth  sections,  a  garnishee 
shall  not  be  required  to  appear  beyond  the  limits  of  the  County  ta 
which  he  resides.*^ 

The  idea  of  garnishing  debts  originated,  no  doubt,  in  a  very 
ancient  Custom  of  the  City  of  London,  whereby  one  dtizeo, 
having  a  cause  of  action  against  another  citizen,  could  enforce  the 
defendant's  appeaiance  in  the  Mayor's  Court,  by  attaching  his 
goodet,  and  also  debts  due  to  him  within  the  jurisdiction  of  that 
Court.  ''The  proceeding  must  have  originated  in  times  when 
mesne  process  was  by  summons,  aiid  upon  nihil  returned,  then, 
either  by  capias  to  imprison  the  defendant  or  by  distringas  to 
compel  him  to  render  himself  to  prison  or  give  bail  to  the  action, 
the  suit  was  enforced.  These  processes  could  only  be  executed 
within  the  jurisdiction.  And  the  custoti  of  foreign  attachment 
only  extends  the  distringas  to  debts,  of  which  it  restrains  the 
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payment,  until  the  defendant  surrenders  or  puts  in  bail;  and 
after  a  return  or  returns  of  nihil ,  and  a  default  to  surrender  or 
put  in  bail^  it  makes  the  garnishee  (unless  he  shoif^  cause"  to  the 
contrary)  pay  the  claimant  instead  of  the  defendant,  upon  security: 
to  pay  over  to  the  defendant,  if,  within  a  year  and  a  day,  he 
disproves  the  debt:"  per  Willes,  J.,  in  Mayor,  etc.,  of  London  ▼•; 
Cox  J  The  object  of  the  attachment  was  not  to  recover  the  debts 
garnished  themselres,  but,  by  the  gaTnishee  process,  to  compel  the 
defendant  to  appear  in  the  Mayor's  Court  of  London,  and  there 
to  litigate  another  matter  entirely.  When  the  defendant  appeared^ 
the  object  of  the  attachment  was  answered  and  the  proc^edlpg 
ceased.  And  to  entitle  the  plaintiff  to  an  attachment,  Wo  thi^ga^ 
must  concur,  viz. :  **  The  cause  of  action ;  that  is,  the  whole  cause 
of  action,  must  have  arisen  within  the  ci^,  and  the  person  in 
whose  hands  the  money  or  goods  are  attached,  the  garnishee,  so 
called,  must  reside  in  the  city:**  per  Bkett,  J ,  in  Cooke  v.  Oill,^, 
See  further  as  to  the  proceedings  by  foreign  attachment  the  note^ 
to  TwrbUFs  Case,*  Westoby  v.  Day,'  DeHaber  v.  The  Queen' of  Por-^ 
tugal,  and  fVadsworth  v.  The  Queen  of  Spaing 

The  proceeding  by  foreign  attachment  very  probably  suggested 
to  the  Imperial  Legislature  the  idea  of  making  debts  due  to- 
defendants  available*  for  the  satisfaction  of  judgments  recovered 
against  them.  And  by  the  Common  Law  Procedure  Act,  1854, 
(17  and  18  Vic,  c.  125,  sections  60  to  67,  inclusive)  as  amended 
by  23  and  24  Vic,  c  125  (1860),  provision  is  made  for  doing  so. 
The  provisions  of  these  Acts  apply  only  to  judgment  creditors. 
And  '*  there  is  good  reason  to  believe  that  the  Legislature 
advisedly  abstained  from  adopting  foreign  attachment  upon  mesne 
process  as  being  a  retrograde  step  towards  imprisonment  for  debt, 
before  judgment,  in  cases  where  the  debt  was  disputed:''  per 
WiLLBB,  J.,  L.  B.  2  H.  L.  272.  And,  very  likely  to  avoid  the 
"scandal  brought  upon  our  law,''  which  that  great  Judge  referred 
to  in  the  same  judgment  (p.  267),  as  the  result  of  subsequent 
attempts  to  apply  the  proceedings  by  foreign  attachment  on  mesne 
process  to  debts  due  from  non-residents,  the  Imperial  Legislature, 
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by  section  61  of  the  Common  Law  Procedare  Act,  18549  expressly 
limits  and  restricts  the  application  of  that  Act  to  garnishees 
** rending  within  the  jurisdiciian*'  of  the  English  Courts,  llie 
language  of  the  Irish  Common  Law  Procedure  Act  of  1856  is  the 
same ;  and  under  the  latter  Act,  in  Ireland,  '*  A  debt  cannot  be 
attached  under  the  garnishee  clauses,  unless  the  garnishee  is 
wilhin  the  jurisdiction  i  and  a  registered  Company,  whose  head 
office  b  in  London,  b  not  within  the  jurisdiction,  although  it  has 
an  agent  residing  in  Ireland  and  transacting  business  there:** 
Mariyn  r.  Kdly,'  cited  in  Fither^s  St^.  Digest,  187S,  p.  15. 

In  framing  the  Act  now  under  consideration,  our  Legislature 
seem  to  hare  consulted  tue  English  Common  Law  Procedure  Act, 
1854 ;  and  to  haye  had  also  in  view  the  proceedings  by  foreign 
attachment  on  mesne  process.  But  they  have  neither  adopted  the 
phraseology  of  the  former,  or  kept  in  view  the  object  of  the  latter. 
And  the  consequence  has  been  that  they  haye  produced  a  law  so 
full  of  anomalies  and  incongruities  that  it  is  difficult  to  construe 
it  and  dangerous  to  apply  it.  It  is  not  confined,  as  the  English 
Statute  is,  to  ''  debts,**  whereby  claims  for  unliquidated  amounts 
are  excluded  from  its  operation.  (Vide  Johnson  v.  Diamond,*)  It 
applies  to  <*  debts  and  sums  of  money.**  Could  a  Clerk  of  the 
Peace  in  any  Coimty  in  the  Province,  under  sections  1,  S,  3,  6 
and  7,  in  the  absence  of  the  garmshee,  proceed  upon  affidavits  to 
assess  the  amount  due  from  him  to  the  primary  debtor  on  a  con- 
tract involving  many  thousands  of  dollars,  and  cause  execution  to 
be  issued  against  him  for  the  amount?  The  English  Common 
Law  Procedure  Act,  section  64,  provides  for  the  trial  of  disputed 
questions  between  the  primary  debtor  and  the  garnishee,  according 
to  the  well  established  rules  of  pleading  and  evidence,  as  will  be 
found  in  BulUn  and  Leake,  pp.  34,  8S,  494,  495,  496  and  497. 
Our  Act  does  nothing  of  the  kind.  The  anomalous  proceeding 
provided  for  in  sections  10,  18,  14  and  15  does  not  deserve  to  be 
so  characterized.  The  garnishee  b  not  even  informed  what  the 
nature  of  the  claim  against  him  is;  but  he  b  required  by  the 
summons,  which  is  the  only  record  of  nin  priutf  and,  with  the 
finding  of  the  jury,  the  only  judgment  roll,  to  appear  and  submit 
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to  a  kind  of  inquisitorial  process—'*  to  state  and  show  whether  or 
not  he  otoes  any  and  what  debt"  to  the  primary  debtor.  It  is 
useless  to  provide,  as  is  done  in  the  13th  section,  for  the 
garnishee's  filing  notices  of  defence,  without  telling  him  what 
he  has  to  defend  himself  against.  Bat  this  is  not  the  worst 
feature  in  the  Act  By  this  extraordinary  summary  proceeding 
judgment  and  execution  may  be  obtained  against  the  garnishee, 
and  the  amount  may  be  recovered  from  him  long  before  the  suit 
between  the  primary  creditor  and  debtor  is  brought  to  a  close. 
Suppose  that  in  that  suit  the  latter  obtains  judgment  against  the 
plaintiff,  then,  if  the  Judge  has  taken  a  bond  under  section  2^ 
(which  he  is  not  obliged  to  take),  and  if  the  sureties  in  the  bond 
were  responsible  men  when  they  were  taken,  and  if  they  happen 
to  continue  to  be  so  until  the  primary  debtor  can  prociire  from 
the  Sheriff  an  assignment  of  the  bond,  and  can  prosecute  a  suit 
thereon  to  judgment,  then  the  primary  debtor,  so-called,  may. 
recover  back  the  money  which,  under  color  of  judicial  proceed* 
ings,  he  was  wrongfully  deprived  of  months  or  perhaps  years 
before.  It  is  not  difficult  to  suppose  cases  where  the  law  might 
be  made  the  instrument  of  grievous  oppression,  or  even  ruin  to 
the  primary  debtor,  so-called. 

Again,  suppose  the  attaching  order,  granted  under  the  10th 
section,  filed  by  the  Sheriff,  under  the  Slst  section,  with  the 
Begistrar  of  Deeds  in  some  County  where  the  primary  debtor 
(so-called)  had  debts  due  to  him  secured  by  mortgages.  Forth- 
with the  order  becomes  a  lien  upon  all  these  mortgages,  which  it 
would  seem  could  only  be  removed,  under  the  33rd  section,  by 
the  garnishee  paying  the  primary  creditor.  But  what  would  be 
the  consequence,  if  the  primary  creditor  never  was  paid  and  never 
ought  to  be  paid ;  if,  under  the  12th  section,  he  failed  '*  to  adduce 
su£Scient  proof,  etc.,  of  the  debt  due,''  etc.?  Is  the  attaching 
order  to  remain  forever  an  indelible  blot  upon  the  title  of  the 
mortgagee  to  all  his  mortgages  in  that  County  ?  These  are  not, 
by  any  means,  all  the  objectionable  features  in  this  Act ;  but  they 
are  sufficient  to  show  how  oppressive  it  might  become  in  its 
application,  and  to  suggest  how  cautious  we  should  be  in  apply- 
ing it.  When  we  find  that  neither  the  proceeding  by  foreign 
attachment  in  London  or  the  Common  Law  Procedure  Acts  of 
14 


1876 


fUmmt 

V, 
MOBEOW. 


Digitized  by 


Google 


280 


GASES  IN  THE  SUPBEME  OOUBT. 


1876 


RAnoT 


England  or  Ireland  (which  form  the  basis  of  our  Law)  have  been 
construed  or  framed  so  as  to  apply  to  either  debtors  or  creditors 
residing  beyond  the  jurisdiction  of  the  Courts  of  the  country ;  and 
when  we  see  the  attempt  so  to  extend  them  denounced  so  sererely 
by  one  of  the  ablest  Judges  who  ever  sat  in  Westminster  Hall,  it 
surely  imposes  upon  us  the  duty  of  scrutinising  such  an  Act  as 
this  yery  closely  before  we  give  it  the  construction  contended  for 
on  behalf  of  tlie  plainti£  If  it  was  the  intention  of  the  Legisla- 
ture that  it  should  apply  to  a  case  like  this,  of  course  we  haye 
nothing  to  do  but  to  carry  out  that  intention,  regardless  of  conse- 
quences. But  we  think  that  **  in  the  absence  of  such  an  intention 
clearly  expressed  or  necessarily  to  be  inferred  from  the  language, 
or  from  the  object  or  subject  matter  of  the  enactment,  the 
presumption  is  that  Parliament  did  not  design  the  Statute  to 
operate"  beyond  the  territorial  limits  of  the  Province.  And  it 
should  be  read  as  if  words  to  that  effect  had  been  inserted  in  it : 
Maxwell  on  Slat.,  119,  120;  Cape  y.  Doherty;^  and  per  Pollock^ 
C.  B.,  in  RauUer  y.  CuJdman*  and  per  cur.  in  '<  The  Amelia.'*' 

We  think  that,  on  examination,  and  upon  a  fair  construction  of 
the  Act,  a  contrary  intention  will  be  discoyered.  It  is  true  that 
the  first  section  of  our  Act  is  not,  like  the  61st  section  of  the 
Common  Law  Procedure  Act  of  1854,  expreuly  confined  to  the 
garnishment  of  debts  due  from  persons  witbin  the  jurisdiction  of 
the  Courts  of  the  Proyince.  But  reading  it  with  sections  2,  S, 
10  and  85,  and  the  schedule  /^,  we  think  that  its  operation  must 
be  so  limited.  It  would  seem  that  the  application  for  the  order  of 
attachment,  whether  made  before  or  after  judgment,  can  be  made 
only  to  a  Judge  of  a  County  Court.  The  Judges  of  the  County 
Courts  are  specifically  named,  in  the  third  section,  as  the  only 
functionaries  to  whom  applications  can  be  made  for  such  orders, 
where  the  creditor  has  obtained  his  judgment ;  and  no  other  or 
different  person  is  named  in  the  tenth  section.  These  Judges,  of 
course,  exercise  a  limited  territorial  jurisdiction.  And,  further- 
more,  the  applications,  in  both  cases,  must  be  founded  upon 
affidayits,  that  the  deponents  haye  reason  to  belieye,  and  do 

UK.&J.367;  8. 0.  affirmed  on  appeal :  2  DeG.&Jones614,and4  Jor^N.S. 
eMChane. 
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believe,  that  ''some  one  or  more  parties'*  (the  debtors  to  the 
primary  creditor)  **  is  or  are  within  the  Proyince/*  Why  is  this 
required  unless  it  were  intended  to  confine  the  operation  of  the 
Act  to  parties  residing  here  7  Who  could  honestly  make  such  an 
affidavit  with  regard  to  either  the  JBtna  or  Hartford  Insuranee 
Companies,  upon  the  Tacts  stated  in  this  special  case  7  And  then 
the  Judge  is  to  grant  his  order  in  the  form  /^,  whereby  **  all  debts 
now  owing  to  the  abore  named  defendant  from  any  party  in  this 
Fromnee  who  may  reside  or  be  tmthin  the  County  of  [the  Counties 
over  which  the  Judge  has  jurisdiction]  are  attached.*' 

Again,  by  the  6th  section,  as  we  have  seen,  the  Judge  of  the 
County  Court,  by  the  attaching  order,  or  by  any  subsequent  order, 
may  require  the  garnishee  to  appear  before  him  or  before  the 
Clerk  of  the  Peace,  and  show  cause  why  he  should  not  pay  the 
primary  creditor  the  amount  which  he  owes  the  primary  debtor ; 
and  the  seyenth  goes  on  to  describe  what  shall  be  done  when  the 
garnishee  shall  appear  under  such  order.  But  the  35th  section 
proyides  that  no  garnishee  need  appear  at  the  hearing  under  that 
or  the  twelfth  section,  beyond  the  limits  of  the  County  m  which 
he  resides.  The  Legislature  surely  never  would  have  empowered 
a  Judge  to  make  an  order  which  they  intended  should  be  dis- 
obeyed ;  and  the  thirty-fifth  section,  therefore,  shows  that  they 
neTer  designed  the  order  to  be  made  against  parties  who  did  not 
reside  within  the  Province. 

The  counsel  ior  the  plaintiff  referred  to  sections  11  and  86  of 
the  Garnishee  Act,  and  to  18  Vic,  c.  87  (2  Revised  Statutes,  875) 
and  to  12  Vic,  c  39,  sections  16  and  17  (2  Revised  Statutes, 
S55);  and  he  contended  that  because  the  11th  section  of  the 
Gbumishee  Act  provides  for  the  service  of  summons  ''in  the  same 
manner  as  service  of  mesne  process  in  ordinary  cases,  and  because 
the  IS  Yic,  c.  39,  sections  16  and  17,  enables  a  person  in  tUs 
Province,  having  a  cause  of  action  here,  against  a  foreign  corpora* 
tion  doing  business  here,  to  sue  the  corporation  and  serve  the 
agent ;  therefore,  a  debt  due  from  such  a  Company  in  this  Pro- 
vince might  be  attached  under  this  Act,  and  the  garnishee,  under 
S6th  section,  could  appear  as  in  ordinary  cases.  The  13th  Vic., 
c  87,  dispenses  with  proof  of  the  corporate  seal  of  foreign 
corporations,  and  with  proof  of  some  other  facts  on  the  trial  of 
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^^^^  actions  brought  against  them,  but,  except  as  I  shall  presently 
BunnT  mention,  it  does  not  seem  to  have  any  bearing  upon  the  question 
,,  ^'  under  consideration.     It,  no  doubt,  escaped  Mr.  Thomson^ t  notice 

that  sections  16  and  17  of  the  12  Vic,  c.  39,  were  repealed  by 
36  Vic,  c.  31,  sec.  215,  schedule  C-  ^be  9th  section  of  the 
latter  Act,  however,  provides  that  "every  person  who,  within  this 
Province,  manages,  etc.,  any  of,  or  any  business  for  any  foreign 
corporation,  whose  chief  place  of  business  is  without  the  limits  of 
this  Province,  shall,  /or  the  purpose  of  being  served  icith  a  writ  of 
summons  issued  against  such  corporations,,  be  deemed  the  agent 
thereof.*'  This  section,  as  well  as  the  recital  to  the  13th  Vic, 
c.  37,  carefully  distinguishes  between  the  agent  who  "resides 
within  the  Province,"  and  the  corporation  which  does  not,  and 
authorizes  process  to  be  served  on  the  agent.  To  argue  that, 
because  the  Company  could  be  served  with  the  order  under  the 
88  Vic,  c.  5,  by  delivering  it  to  such  agent,  therefore  the  Com- 
pany could  be  made  garnishees,  would  be  much  the  same  as  saying 
that  because  it  could  be  served  with  process,  therefore  the  plaintiff 
has  a  right  of  action  against  it.  It  is  inverting  the  order  of  the 
argument.  The  right  to  proceed  is  one  thing,  the  mode  of 
proceeding  is  another.  Once  establish  the  right  to  garnish  the 
foreign  corporation,  and  it  may  well  be  that  these  Statutes  have 
provided  tbe  means  of  serving  them.  But  it  does  not  at  all 
follow  that  the  9th  section  of  the  Common  Law  Procedure  Act, 
because  its  terms  are  comprehensive  enough  to  include  service  of 
an  order  of  this  kind,  actually  does  so,  especially  as  full  effect 
may  bs  given  to  the  language  of  the  11th  and  36th  sections  of  the 
Garnishee  Act  relating  to  service  of  the  summons,  by  holding  that 
a  service  upon  the  wife  of  the  garnishee  at  her  place  of  residence 
in  the  Province  would  be  sufficient,  under  the  11th  section. 
Whether  it  does  or  not  must  be  gathered  from  the  construction 
of  the  Act  88  Vic,  c.  5,  which  construction,  we  think,  is  against 
such  a  view. 

The  case  of  The  Columbian  Insurance  Company  has  been  cited 
on  behalf  of  the  plaintiff.  That  was  a  proceeding  against  the 
Company  as  an  absent  debtor,  not  as  an  absconding  one.  And,  so 
far  as  it  goes,  it  seems  to  be  an  authority  against  the  plaintiff. 
The  Acts  to  which  we  have  referred  declare  that  the  agent  of  the 


Digitized  by 


Google 


HILARY  TERM,  XXXIX  VICT. 


283 


foreign  corporation  "within  this  Province"  may  be  served  with 
process;  and  this  case  recognizes  the  corporation,  abstractive 
thongh  it  be,  as  an  absentee,  and  capable  of  having,  not  only  a 
foreign  name,  but  a  foreign  habitation. 

We  think,  therefore,  that,  undei/the  circumstances  stated  in  the 
Special  Case,  the  debts  due  from  the  jEtna  and  Hartford  Insur- 
ance Companies  to  Messrs.  Morrow  cannot  be  garnished ;  there 
is  clearly  no  debt  due  from  Mr.  Marshall  to  them  ;  and,  therefore, 
the  service  of  the  order  on  the  latter  should  be  set  aside. 

Order  d  accordingly. 
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MUIRHEAD  V.  ARBO. 

AUackment  under  Act  37  Vic.  c,  7 — Affidavit  for —  Whether  c<in  he  made 

by  any  person  other  than  plaintiff    Jf  so,  what  n**cessary  tt  be  shewn 

—  Whether  there  tan  be  more  than  one  affilauit — Restraining 

action  o.i  bond —  Wheth  r  Court  has  power. 

Before  an  attachment  can  issue  under  the  Act  37  Vic.  c.  7,  there  should  be  an 
affidavit  of  the  plaintiff  himself,  stating  that  no  agreement  was  entered  into 
whereby  no  attachment  should  issue,  that  the  attachment  is  not  sued  out  for 
the  purpose  of  harassing  defendant  or  to  delaj  or  defraud  his  creditors,  and 
the  apprehension  of  plaintiff  that  he  will  lose  his  demand  unless  attachment 
is  issued.  And  if  such  an  affidavit  can  be  made  by  a  third  person,  it  must  be 
shewn  that  he  is  agent  of  the  plaintiff,  that  he  had  the  general  charge  and 
management  of  his  business,  was  fully  acquainted  with  the  £Eu;ts,  and  that  the 
attachment  was  issued  by  his  direction. 

The  affidavit  must  also  state  that  plaintiff — not  the  deponent — is  apprehensive. 

It  ia  not  necessary  that  one  person  should  swear  to  ail  the  facts  required  by 
the  statute,  but  there  may  be  several  affidavits. 

The  power  to  restrain  defendant  from  bringing  an  action  on  an  attachment 
bond  belongs  to  a  Judge  and  not  to  the  Court. 

This  was  an  application  made  to  a  Judge  at  Chambers^  on 
behalf  of  the  defendant,  to  dissolve  an  attachment  issued  in  this 
cause*  under  the  Act  37  Vic.  c.  7,  sec,  3,  and  by  him  referred  to  the 
Court.  The  affidavit  on  which  the  attachment  issued  was  made 
by  one  John  Sadler,  who  described  himself  as  the  book-keeper  of 
the  plaintiff,  and,  after  swearing  that  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  $10,000  for  goods  sold  and  delivered, 
money  paid  and  interest,  stated  as  follows : — ^'^That  no  agreement 
was  entered  into  whereby  no  attachment  should  issue  in  respect  of 
such  cause  of  action ;  That  the  demand  is  not  secured  by  a 
mortgage,  pledge  or  lien  upon  real  or  personal  property ;  That 
attachment  is  not  sued  out  for  the  purpose  of  vexing  or  harassing 
the  defendant^  pr  to  hinder^  delay  or  defraud  any  creditor  of  the 
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^^^^        defendant ;  That  the  defendant  is  a  resident  of  this  Province,  and 
Hdirhbad     I  am  apprehensive  that  unless  an  attachment  is  issued,  the  said 
plaintiflf  may  lose  his  demand."    (He  then  stated  the  grounds  for 
this  apprehension.) 

Feb.  7.     E.  L.  Wetmore  in  support  of  the  motion. 

This  affidavit  is  bad«  1st  Because  it  is  not  made  by  the  plain* 
tiff,  but  by  his  book-keeper,  who  does  not  show  any  |)ersonal 
knowledge  of  the  transaction  to  enable  him  to  swear :  2nd. 
Because  it  does  not  state  that  the  plaintiff  is  apprehensive — ^but 
only  that  the  deponent  is.  As  to  the  first  ground,  if  the  affidavit 
can  be  made  by  any  person  other  than  the  plaintiff  himself,  which 
is  doubtful,  such  person  must  be  shewn  to  be  the  agent  of  the 
plaintiff  for  that  purpose,  and  must  also  show  such  personal 
knowledge  as  will  enable  him  to  swear  to  the  necessary  facts. 
With  regard  to  the  second  ground,  the  Act  is  explicit  that  the 
plaintiff  himself  must  be  apprehensive,  though  I  am  not  prepared 
to  admit)  that  even  if  an  agent  swore  to  the  plaintiff^s  apprehen- 
sion, it  would  be  siifficient.  Several  other  objections  were  urged 
against  the  attachment,  which  it  is  not  necessary  to  refer  to,  as  the 
judgment  of  the  Court  proceeds  entirely  upon  the  grounds  above 
stated. 

fVeldon,  Q.  C,  contra.  An  affidavit  to  hold  to  bail  may  be 
made  by  a  book-keeper  of  the  plaintiff,  and  it  is  not  necessary  that 
he  should  expressly  state  personal  knowledge:  King  v.  Lard 
Turner ;'  HoUiday  v.  Ltawes  :*  a  /ortiorif  is  it  sufficient  in  cases 
of  attachment.  As  to  the  second  objection,  1  must  say  it  is  diffi- 
cult to  tell  what  the  IiCgislature  required.  It  is  utterly  impossible 
for  any  third  person  to  state  the  apprehension  of  the  plaintiff:  it 
must  therefore  be  enough  to  show  apprehension  of  the  person 
making  the  affidavit.  The  whole  law  must  be  construed  together 
to  get  at  the  intention  of  the  Legislature.  Having,  therefore,  pro- 
vided that  the  plaintiff,  "  or  some  one  on  his  behalf,"  may  make 
the  affidavit,  to  give  effect  to  the  whole  Act,  the  word  **  plaintiff" 
must  be  taken  to  mean  the  deponent,  when  the  affidavit  is  made 
by  a  third  person.  There  cannot  be  two  affidavits.  (Allbn,  C. 
J.    I  don't  see  why  not     Wbtmors,  J.     Gould  there  not  be 

UOhitSa.  '8Biiig.N.C.641. 
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\a\S  a  dosen  affidavits  ?)     No,  because  the  affidavit  which  discloses        ^^^^ 
the  cause  of  action  is  required  also  to  shew  the  apprehension.  If  uhoad 

Wemore,  in  reply. 

Our.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 

AiXEN,  C.  J.  We  think  there  is  one  clear  defect  in  the  affidavit  on 
which  the  attachment  issued  in  this  case,  and  in  consequence  of 
which  defect  it  cannot  stand. 

The  Act  37  Vic.  c.  7,  sec.  3,  declares  that  *'  no  writ  of  attach-* 
ment  shall  be  issued  unless  the  plaintiff,  or  some  one  on  his  behalf, 
shall  first  by  affidavit,  make  oath  of  the  nature  of  the  cause  of 
action,  and  of  the  amount  due,  and  also  that  oo  agreement  was 
entered  into  whereby  no  attachment  should  issue  in  respect  of  such 
cause  of  action ;  and  such  affidavit  shall  also  state — 

1.  That  the  demand  for  which  the  attachment  is  to  issue  is  not 
secured  by  a  mortgage,  pledge  or  lien  upon  real  or  personal 
property  of  the  defendant ; 

S.  That  the  attachment  is  not  sued  out  for  the  purpose  of  vex- 
ing  or  harassing  the  detendant,  or  to  hinder,  delay,  or  defraud  any 
creditor  of  the  defendant ;  and 

8.  Either  that  the  defendant  is  a  non-resident  of  the  Province, 
and  that  the  contract  was  made  in,  or  is  payable  in  the  Province ; 
or  that  the  plaintiff  or  one  of  the  plaintifis  is  a  resident  of  the 
Province ;  or,  that  the  defendant  is  a  resident  of  the  Province, 
and  that  the  plaintiff  is  apprehensive  that  unless  attachment  is 
issued,  plaintiff  may  lose  his  demand : — stating  briefly  the  grounds 
for  such  apprehension;  and  if  from  information  received  from 
others,  his  belief  in  the  truth  thereof.'* 

It  is  difficult  to  conceive  how  any  person  but  the  plaintiff  in  the 
suit  can  swear  to  some  of  the  statements  required  by  this  section  : 
— ^for  example  that  no  agreement  was  entered  into  that  an  attach- 
ment should  not  issue;  that  the  attachment  was  not  sued  out 
for  the  purpose  of  harassing  the  defendant,  or  to  delay  or  to  de- 
fraud his  creditors ;  and  that  the  plaintiff  is  apprehensive  that  he 
will  lose  his  demand  unless  the  attachment  is  issued.  Possibly,  if 
the  person  maldng  the  affidavit  shewed  that  he  was  an  agent  of 
the  plaintiff,  and  had  the  general  charge  and  management  of  his 
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1876         business,  and  was  fully  acquainted  with  the  facts^  and  that  the 
MuiBHKAD     attachment  was  issued  by  his  direction,  he  might  be  able  to  sweaur 
^-  to  the  allegations  required  by  sub-section  2 ;  but  without  shewing 

some  such  means  of  knowledge,  we  cannot  see  how  a  third 
person  can  swear  to  several  of  the  statements  in  this  affidavit ;  and 
particularly  how  he  can  undertake  to  negative  an  intention  on  the 
part  of  the  plaintiff  to  harass  the  defendant,  or  to  delay  or  defraud 
his  creditors  by  sueing  out  an  attachment.  The  statement  in  the 
affidavit,  that  Mr.  Sadler  was  apprehensive  the  plaintiff  would  lose 
his  demand  unless  the  attachment  issued,  is,  we  think,  insufficient. 
The  Act  expressly  requires  the  affidavit  to  state  that  "  the  plain- 
f iff  is  apprehensive,  etc."  It  does  not  authorize  a  third  person  to 
state  his  apprehensions  on  the  subject.  But  even  if  such  a  con- 
struction could  be  put  upon  the  Act,  it  ought  at  least  to  appear  by 
the  affidavit,  that  the  person  who  made  the  statement  was  in  such 
a  position  of  authority,  and  had  such  a  knowledge  of  the  plaintiff's 
business,  as  would  warrant  him  in  making  such  a  statement. 
Nothing  of  the  kind  appears  in  this  affidavit. 

No  reason  whatever  is  assigned  why  the  plaintiff  himself  did 
not  make  the  affidavit  on  these  points ;  and  his  affidavit,  used  in 
opposing  the  motion  to  set  aside  the  attachment,  shews  that  he 
ought  to  have  done  so.  He  states  that  he  caused  the  records  of 
the  County  to  be  searched,  and  was  informed  that  the  defendant 
had  transferred  both  his  real  and  personal  property,  and  that  he 
was  apprehensive  that  unless  an  attachment  issued  against  the 
defendant,  he  Tplaintiff )  would  lose  all  chance  of  getting  payment 
of  his  debt,  and  that  he  therefore  ordered  a  writ  of  attachment  to 
be  issued.  This  affidavit  cannot,  of  course,  be  made  use  of  to 
sustain  the  attachment,  which  must  stand  or  fall  upon  the  affidavit 
of  Sadler.  But  it  is  very  extraordinary,  waen  the  plaintiff  was 
present  and  obtained  the  information  about  the  state  cf  the 
defendant's  property,  and  directed  the  attachment  to  be  issued,  and 
was  the  only  person  who  possibly  could  know  what  his  object  was 
in  issuing  it,  that  he  should  not  have  made  the  affidavit  himself 
on  these  points. 

It  was  contended  that  the  Act  only  provided  for  one  affidaviti 
and,  as  it  allowed  the  affidavit  to  be  made  by  the  plaintiff,  or  some 
one  on  his  behalf,  when  it  was  made  by  a  third  party^  it  neoei* 
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sarily  intended  that  he  should  swear  to  all  the  fiicts  required  to      _]^* 

be  stated.  But  we  cannot  so  construe  the  Act.  If  pari  of  the  MuiRmiAD 
frets  required  to  be  stated  are  in  the  knowledge  of  one  person, 
and  the  rest  of  them  in  the  knowledge  of  another  person,  there 
must  necessarily  be  the  afBdavits  of  both  those  parties  before  an 
attachment  can  issue.  It  might  oftan  happen  that  the  plaintiff 
himself  would  be  unable  to  make  oath  of  the  amount  of  the  debt, 
but  would  be  the  only  person  who  could  swear  to  the  other  facts 
required  by  the  Act :  in  such  a  case,  unless  he  could  avail  himself 
of  the  affidavit  of  a  third  person  as  to  the  amount  of  the  debt,  he 
could  not  obtain  the  benefit  which  the  Act  intended  to  give.  We 
think,  therefore,  there  is  nothing  in  the  objection  that  only  one 
affidavit  can  be  allowed. 

The  affidavit  being,  in  our  opinion,  defective  in  the  particulars 
above  stated,  the  attachment  was  improperly  issued,  and  should 
be  set  aside;  but,  we  think,  without  costs,  as  the  defendant's 
affidavit  has  been  expressly  contradicted  on  many  points.  We 
express  no  opinion  on  any  of  the  other  objections  taken  to  the 
affidavit. 

We  were  asked,  in  the  event  of  the  attachment  being  set  aside, 
to  restrain  the  defendant  from  bringing  an  action  against  the 
plaintiff.  It  seems  to  us,  however,  that  we  have  no  power  to 
make  such  an  order.  The  62nd  section  of  the  Act  authorizes  a 
defendant  to  apply  to  a  Judge  of  the  Court  out  of  which  the 
attachment  issued  to  have  the  attachment  set  aside  for  irregularity, 
and  that  the  Judge,  on  hearing  the  parties,  may  order  the  attach- 
ment to  be  set  aside,  and  the  property  to  be  relieved  from  the 
attachment,  and  any  bond  given  by  the  defendant  to  be  given  up, 
**  and  if,  in  the  opinion  of  the  Judge,  there  has  been  probable 
cause  for  issuing  of  the  attachment,  and  no  malice,  he  may  order 
that  no  proceedings  be  taken  against  the  plaintiff  in  respect  of 
such  attachment,  or  upon  the  bond  given  by  the  plaintiff,  and 
0uch  order  shall  be  a  bar  to  any  action  against  the  plaintiff  or  his 
rareties,  and  the  Judge  may  award  costs  to  either  party.'* 

This  Court  has  no  power  to  restrain  a  person  from  bringing  an 

action  where  his  property  has  been  illegally  seized,  unless  such 

power  is  given  by  Statute.     The  power  under  this  Act  is  given  to 

a  Judge,  and  not  to  the  Court ;  and  as  this  case  was  referred  to 
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1876        the  Court  by  Mr  Justice  Wetmobb,  it  may  be  that  be  has  power 

MuiRHBAD     to  make  an  order  for  that  purpose^  and  also  as  to  the  costs ;  bat 

^-  on  this  point  we  express  no  opinion.     All  we  say  is,  that,  in  our 

opinion,  the  affidavit  on  which  the  attachment  issued  is  defective, 

and  that  it  ought  to  be  set  aside,  and,  we  think,  without  costs. 


1876  FERGUSON  BT  AL.  V.  BOMVILLE. 


Feb.         Qfiip  ^  Proof  of  owiiersfiip — What  sufficient — Freight — Receipt  of  goods 
otherwise,  tlian  under  bill  of  lading — Implied  C'tntract  Pt  pag  freight. 

In  an  action  for  freight  by  a  shipowner,  proof  that  plaintiff  had  for  several 
years  the  management  of  the  vessel,  and  run  her,  taking  charge  of  her  when 
she  arrived  in  port  and  paying  the  captain  and  crew,  is  sufficient  evidence  for 
a  jury  of  plaintiff's  ownership. 

D.  k  Co.,  merchants,  doing  business  in  London,  shipped  from  that  port  a  quantity 
of  iron  belonging  to  defendant  on  board  plaintiff's  vessel,  to  be  delivered  at  the 
port  of  St.  John.  By  the  bill  of  lading  the  property  was  deliverable  to  D.  & 
Co.  or  their  assigns,  but  the  bill  was  not  endorsed  by  D.  k  Co.,  and  when  the 
vessel  arrived  at  St.  John,  plaintiff  refused  to  deliver  the  iron  to  defendant, 
though  he  demanded  it  as  his  property  and  made  a  tender  of  the  freight. 
Defendant  then  replevied  the  iron,  and  so  obtained  possession  of  it.  Plain- 
tiff thereupon  sued  for  amount  of  the  freight,  and  on  the  trial  the  Jury  were 
directed  that  if  defendant  received  the  iron  under  the  bill  of  lading,  he  was 
liable  for  the  freight  on  the  bill.  Held,  an  erroneous  direction.  That,  as  the 
bill  of  lading  was  not  endorsed,  defendant  could  not  claim  the  goods  under 
it;  and  that,  if  any  contract  to  pay  the  freight  could  be  implied  from  defend- 
ant's taking  the  property,  this  was  a  question  which  ought  to  have  been 
submitted  to  the  jury. 

Quarej  Whether,  from  the  circumstances  above  stated,  a  contract  to  pay  freight 
could  be  implied. 

This  was  an  action  brought  by  the  plaintiffs,  as  owners  of  the 
ship  "  Choice,"  to  recover  the  freight  on  a  quantity  of  iron  carried 
by  her  from  London  to  St.  John.  The  iron  was  shipped  by 
Hucasse,  Claveau  &  Co.,  and  by  the  terms  of  the  bill  of  lading 
it  was  deliverable  to  their  order.  The  bill  of  lading  was  not 
endorsed  by  Ducasse,  Claveau  &  Co.,  but,  when  the  vessel  arrived 
at  St.  John,  the  defendant  tendered  plaintiffs  the  amount  of  the 
freight  and  claimed  the  iron  as  his  property,  which  the  plaintiffs 
refused  to  deliver  to  him  in  consequence  of  the  bill  of  lading  not 
being  endorsed.  At  the  trial  before  Wbldon,  J.,  at  the  St.  John 
Circuit  in  November,  1874^  the  above  facts  were  proved*  It 
was  likewise  shewn  that  the  defendant  got  the  iron,  but  without 
the  plaintiffs*  consent,  and,  as  was  stated  by  the  plaintiffs'  counsel 
in  opening  the  case  (though*  the  fact  did  not  appear  in  evidence;, 
by  means  oi  a  writ  of  replevin.      The  facts  relied  on  by  the 
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plaintiffs  to  prove  ownership  of  the  vessel,  were  that  they  had 
the  management  of,  and  had  ruQ  her  from  the  year  1862,  shortly 
after  she  was  built,  till  she  brought  the  iron  from  England  in 
1868,  and  afterwards.  She  ran  regularly  between  St.  John  and 
London,  and  when  she  arrived  here  the  plaintiffs  took  charge  of 
her  and  paid  the  captain  and  crew.  It  was  .not  shewn  who  was 
the  registered  owner.  The  jury  found  the  plaintiffs  were  in 
possession  of  the  ship  and  running  her  for  their  own  benefit. 
Another  question  was  (inter  alia)  left  to  the  jury,  namely,  **  Was 
the  iron  stated  in  the  bill  of  lading  brought  out  in  the  "  Choice  " 
from  Lon  ion ;  and  was  it  received  by  the  defendant  under  the 
Bill  of  Lading?" — the  jury  being  directed  that  if  it  was  so 
received  by  the  defendant,  he  was  liable  for  the  freight  on  the 
bill  of  lading.  Verdict  for  plaintiffs.  A  rule  niM  for  a  new  trial 
was  afterwards  obtained  on  the  following  grounds,  among  others  : 
1.  There  was  not  sufficient  evidence  of  the  ownership  of  the  vessel 
to  entitle  the  plaintiffs  to  recover  the  freight.  2nd.  Assuming 
the  plain ti&  to  have  been  such  owners,  the  defendant  is  not 
liable  to  pay  the  freight  of  the  iron.  It  is  unnecessary  to  mention 
the  additional  grounds  relied  on  for  a  new  trial,  as  the  judgment 
of  the  Court  is  based  on  those  already  stated. 

April  20.  S.  R.  Thomson,  Q.  C,  shewed  cause.  Hiere  was 
ample  evidence  of  plaintiffs'  ownership.  Persons  in  possession  of 
a  vessel  are  prima  facie  owners,  regardless  of  whether  they  are  the 
r^stered  owners  or  not.  Registry  is  only  itself  prima  facie 
evidence  of  ownership:  Neivbury  v.  Toung.^  Then  as  to  the 
defendant's  liability.  The  tender  by  defendant  of  the  amount  of 
freight,  admitting  the  correctness  of  the  bill,  was  sufficient  evidence 
of  an  account  stated,  from  which  he  cannot  escape.  That  was  an 
admission  of  the  existence  of  a  liability.  While  the  consignor  is 
always  prima  facie  liable,  the  consignee  may  render  himself  so, 
and  that  is  a  question  of  fact  for  a  jury :  Sanders  v.  Vanzeller*  in 
which  case  Lord  Dbnman,  in  delivering  the  judgment  of  the 
Court,  on  page  272,  approves  of  the  cases  which  decide  that  an 
acceptance  of  goods  under  a  bill  of  lading  '*may  be  evidence 
(stronger  or  weaker  according  to  other  circumstances)  of  a  new 
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^^"^^        contract  tx)  make  the  payments  stipulated  by  the  bill  of  lading, 
Fnwuaoif     between  the  ship-owner  and  the  indorsee  to  whom  the  goods  are 
^'  delivered."     Amos  v.   Temperley,^  cited  on  the  other  side,  is  an 

authority  directly  in  the  plaintiffs*  favor.  There,  the  defendant 
escaped  liability  because,  by  the  face  of  the  bill  of  ladings  the 
defendant  was  merely  agent  of  the  owner  of  the  goods.  That 
case  expressly  decides  that,  had  the  defendant  been  the  owner, 
the  receipt  of  the  goods  would  have  been  evidence  for  the  jury  of 
an  implied  promise  to  pay.  I  could  understand  how,  if  Ducasse. 
Claveau  &  Co.  had  wrongfully  shipped  the  defendant's  iron,  he 
could  have  taken  it  anywhere  without  paying  freight  But  they 
shipped  the  property  as  of  right  for  him.  Assuming  that  defend- 
ant took  the  property  by  replevin,  the  moment  he  got  it  he  was 
liable  for  the  freight,  though  he  might,  of  course,  have  an  action 
against  plaintiffs  for  damages  if  there  was  a  wrongful  detention. 
Any  person  taking  the  goods  and  breaking  the  ship-owner's  lien 
is  under  an  implied  promise  to  pay  the  freight :  Chit.  Con.  28  ; 
Ruisell  V.  Bell;%  Am.  Law  Review  for  April,  1875  ;  Cock  v.  Tajf- 
lorf  Renteria  v.  Ruding  ;*  Parson's  Laws  of  Business,  287; 
Dougall  V.  Kemblef  Chappel  v.  Comfort  f  Wegener  v.  Smith  f 
Smidt  V.  Tiden  ;*  Kemp  v.  Clark.^  Apart  from  the  liability,  to  be 
deduced  from  these  authorities,  of  a  person  receiving  the  goods 
for  the  freight,  though  he  were  not  the  owner,  here  the  defendant 
is  liable  because  he  was  the  owner  and  the  goods  were  shipped  at 
his  request  Ducasse,  Claveau  ScVo.  being  merely  his  agents,  the 
defendant  may  be  treated  as  a  principal  to  the  bill  of  lading,  and 
he  was  liable  as  soon  as  the  vessel  arrived  at  St.  John  :  Dakin  y. 
Oxley  ;***  Cargo  ex  '^Argos^  " 

A.  L.  Palmer,  Q.  C,  contra.  The  plaintiffs  were  bound  to 
prove  actual  dominion  over  the  vessel  to  make  their  acts  proof  of 
ownership,  while  all  that  was  shewn  was  quite  consistent  with 
their  being  merely  consignees.  As  to  the  freight,  a  consignee  is 
liable  on  the  ground  that,  having  the  bill  of  lading  endorsed  to 
him,  and  he  alone  being  entitled  to  receive  the  goods,  and  the 

^8M.  *W.  798.  *  10  M .  *  W.  348.  '  13  Ea.  399. 

«  1  Hoo.  k  H.  611.  >  3  Bing.  383.  •  10  C.  B.,  K.  8. 802. 

1 15  0.  B.  283.  •  L.  B.  9  Q.  B.  446.  *  12  Q.  B.  647. 

w  16  0.  B.,  H.  8.  646.  "  L.  B.  6  P.  0. 169. 


Digitized  by 


Google 


HILAET  TERM,  XXXIX  VKT. 


291 


tbipper  haying  the  right  to  hold  them  for  his  lien^  the  delivery 
laiBes  an  implied  contract  to  pay  freight  When  the  books  say  a 
oonsignee  is  liable  for  freight,  it  is  meant  that  the  ordinary 
transactions  of  that  kind  afford  evidence  of  a  contract  to  pay. 
A  power  of  attorney  given  by  a  letter  is  quite  as  good  authority 
to  receive  the  goods  as  an  endorsement  of  the  bill  of  lading.  But 
there  is  no  evidence  here  from  which  the  Court  can  infer  such  a 
contract ;  though,  if  there  were,  there  are  no  pleadings  to  entitle 
the  plainti£b  to  recover  on  such  a  contract.  In  the  argument  in 
Sanders  v.  Vanzdler,^  which  is  very  elaborate,  all  the  cases  are 
gone  over  and  exhausted.  The  Court,  in  giving  judgment,  say 
on  page  295,  that  from  the  receipt  of  goods  under  the  bill  of 
lading,  ^'there  would  have  been  no  promise  implied  by  law, 
though  there  would  have  been  evidence  to  warrant  the  jury  in 
finiiing  that  there  was  such  a  contract  *  *  *  But  there  is  no 
authority  for  saying  that,  under  such  circumstances,  there  is  a 
contract  raised  by  law  to  pay  the  freight  which  another,  viz.,  the 
consignor,  has  contracted  with  the  ship-owner  to  pay."  If  the 
defendant  had  gone  on  an  indorsed  bill  of  lading,  and  had 
received  the  goods,  nothing  being  said  as  to  the  freight,  a  jury 
would*  of  course,  find  him  liable ;  but  no  case  can  be  found,  and 
it  is  contrary  to  the  principle  of  all  the  cases,  that  where  there  is 
not  an  indorsement  of  the  bill  of  lading,  and  no  express  promise, 
the  party  receiving  the  goods  should  be  liable  for  the  freight 
There  is  not  the  slightest  evidence  that  the  plaintifl^,  or  the 
captain,  ever  gave  up  their  lien,  or  consented  to  the  iron  being 
delivered  to  the  defendant.  It  may  have  got  finally  into  his 
possession ;  but  the  ship  did  not  deliver  it  to  him,  and  is  not  that 
the  all-essential  thing  to  make  the  contract  ?  The  contract  being 
to  deliver  to  Ducasse.  Claveau  &  Co.,  or  their  assigns,  that  is,  the 
assignees  of  the  bill  of  lading,  if  the  iron  was  delivered  to  the 
defendant,  it  must  have  been  as  their  agent,  otherwise  the  contract 
ooold  not  be  performed :  Sheets  Abbott  Ship.,  373,  374.  In  no 
view  of  the  case  is  the  defendant  liable.  There  can  be  nothing 
in  the  point  of  an  account  being  stated :  Amos  v.  Temperly.^ 

Our.  Adv,  VuU. 
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The  judgment  of  the  Court  (Allen,  C.  J.,  and  Weldon  and 
Fnousoii     F18HER9  J.  J.)  was  now  delivered  by 

Allen,  C.  J.  The  principal  points  in  this  case  are,  Ist.  Whether 
there  was  sufficient  evidence  of  the  ownership  of  the  vessel  by  the 
plaintiffs  to  entitle  them  to  recover  the  freight ;  and  2nd.  Assum- 
ing the  plaintiffs  to  have  been  such  owners,  whether  the  defendant 
is  liable  to  pay  the  freight  of  the  iron. 

We  think  there  was  sufficient  evidence  on  the  first  point.  The 
plaintiffs  were  proved  to  have  had  the  management  of,  and  to 
have  run  the  vessel  from  the  year  1862,  shortly  after  she  was 
built,  till  she  brought  the  iron  fiom  England,  in  1868,  and  after- 
wards. She  ran  regularly  between  St.  John  and  London,  and 
when  she  arrived  here  the  plaintiffs  took  charge  of  her,  and  paid 
the  captain  and  crew.  These  were  facts  which  the  witnesses 
spoke  of  independently  of  any  books  or  papers;  and  the  jury 
found  that  the  plaintiffs  were  in  possession  of  the  ship  and  running 
her  for  their  own  benefit. 

On  the  other  point,  we  do  not  feel  quite  clear.  The  question 
was  thus  left  to  the  jury :  Was  the  iron  stated  in  the  bill  of  lading 
brought  out  iu  the  "  Choice"  from  London ;  and  was  it  received 
by  the  defendant  under  the  bill  of  lading  ?  And  the  jury  were 
directed  that  if  it  was  so  received  by  the  defendant,  he  was  liable 
for  the  freight  on  the  bill  of  lading.  We  think  this  was  not  the 
correct  mode  of  putting  the  case  to  the  jury.  It  is  true  the 
defendant  claimed  the  iron  as  his  property,  but  not  under  the  bill 
of  lading.  Ducasse,  Claveau  &  Co.  were  the  shippers,  and  by 
the  terms  of  the  bill  of  lading  the  iron  was  deliverable  to  their 
order,  and  they  had  not  indorsed  it ;  in  consequence  of  which  the 
plaintiffs  refused  to  deliver  the  iron  to  the  defendant.  No  doubt 
the  defendant  got  the  iron,  and  probably  in  justice  ought  to  pay 
the  freight;  but  he  got  it  without  the  assent  of  the  plaintiffs,  and, 
according  to  the  admission  of  their  counsel  in  opening  the  case, 
by  means  of  a  writ  of  replevin.  Clearly,  therefore,  there  was  no 
express  contract  by  the  defendant  to  pay  the  freight :  the  only 
express  contract  was  between  the  plaintiff  and  Ducasse,  Claveau 
&  Co.  Then  was  there  any  implied  contract  by  the  defendant, 
and  was  not  that  a  question  for  the  jury  ?  In  Abbot  Skip.  S73,  it 
is  said  that  the  receipt  of  goods  by  a  general  ship,  under  the  usual 
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bill  of  lading  (by  which  it  is  expressed  that  they  are  to  be 
delivered  to  the  consignee  or  his  assigns,  he  or  they  paying 
freight  for  them),  is  evidence  of  a  contract  by  the  person  so 
receiving  them  to  pay  the  freight  due  upon  them.  In  support  of 
this,  the  case  of  Dougal  v.  Kemble^  is  cited,  where  Best,  C.  J., 
says :  '<  Whoever  obtains  the  delivery  of  goods  under  such  a  bill 
of  lading  contracts  by  implication  to  pay  the  freight  due  upon 
them.  There  is  no  assignment  of  contract,  no  shifting  of  liability. 
The  receiver  of  the  goods  is  an  original  contractor  to  pay  the 
freight  of  them."  And  Gabblbe^  J.^  said :  ''  The  knowledge  of 
the  terms  of  a  bill  of  lading  is  eoidetice  of  a  new  contract,^*  In 
Cock  V.  Taylor*  an  action  for  freight  against  the  indorsee  of  a 
bill  of  lading.  Lord  Ellbnbokouoh  said  that  though  there  was 
no  original  privity  of  contract  between  the  plaintiff  and  defendant 
for  payment  of  the  freight,  yet  the  taking  of  the  goods  from  the 
ship  by  the  purchaser^  under  the  bill  of  lading,  was  evidence  of  a 
new  agreement  by  him  as  the  ultimate  appointee  of  the  shippers 
for  the  purpose  of  delivery,  to  pay  the  freight  of  the  goods,  the 
delivery  of  which  was  only  stipulated  with  the  shippers  to  be 
made  to  the  consignees  named  in  the  bill,  or  their  assigns,  he  or 
ihey  paying  freight  for  the  same,  LeBlanc,  J.,  said  that  the  master 
parting  with  his  lien  on  the  goods,  and  giving  them  up  to  the 
defendant  at  his  request,  was  evidence  of  a  new  contract  between 
them  that  the  purchaser  would  pay  the  freight. 

In  .^11109  V.  lemperley^  Parke,  B.,  delivering  the  judgment  of 
the  Court,  says:  ''The  case  of  Cock  v.  Taylor  establiRhed  the 
proposition  that  the  receipt  of  goods  by  the  indorsee  of  a  bill  of 
lading,  by  which  they  were  made  deliverable  to  the  consignee  or 
his  assigns,  he  or  they  paying  freight,  was  evidence  of  a  new 
contract  between  him  and  the  ship-owner  to  pay  the  freight 
according  to  the  terms  of  the  bill  of  lading."  In  Sanders  v. 
Vameller*  where  goods  conveyed  by  a  ship  under  a  memorandum 
of  charter  were  made  deliverable  by  bills  of  lading  to  the  con- 
signees, or  their  assigns,  he  or  they  paying  freight  for  the  same,  as 
per  charter  party;  and  the  defendant  obtained  possession  of  the 
goods  under  the  bill  of  lading,  the  Court  of  Queen's  Bench 
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decided,  on  the  facts  stated  in  a  special  verdict,  that  the  accept- 
ance of  the  goods  by  the  defendant  under  the  bill  of  lading,  did 
not  raise,  as  an  inference  in  law,  a  contract  by  him  to  pay  freight, 
and  although  it  might  be  evidence  to  a  jury  (stronger  or  veeaker 
according  to  other  circumstances)  of  such  a  contract,  the  Court 
was  not  at  liberty  to  infer  what  had  not  been  expressly  found. 
TiNDAL,  C.  J.,  delivering  the  judgment  in  tliai  case,  said :  '^Even 
if  this  were  the  case  of  an  indorsee  of  a  bill  of  lading  which 
specified  that  the  goods  were  to  be  delivered  by  the  ship-owner 
to  the  consignee  or  his  assigns,  he  or  they  paying  a  certain 
specified  sum  for  fi:eight,  without  any  reference  to  a  charter  party, 
and  the  indorsee  had  received  the  goods  by  yirtue  of  that  bill, 
there  would  have  been  no  promise  implied  by  law,  though  there 
would  have  been  evidence  to  warrant  the  jury  in  finding  that 
there  was  such  a  contract ;  and  it  has  been  so  much  the  practice 
for  the  indorsee  of  such  a  bill  of  lading  to  pay  the  specified 
jGreight,  if  he  accepts  the  goods  under  it,  that  there  is  little  or  no 
doubt  that  the  jury  would  on  such  a  question  have  found  in  favor 
of  the  ship-owner,  if  the  indorsee  received  the  goods  without  a 
disclaimer  of  his  liability  to  the  freight.  But  there  is  no  authority 
for  saying  that,  under  such  circumstances,  there  is  a  contract 
raised  by  law  to  pay  the  freight  which  another,  viz.,  the  consignor, 
has  contracted  with  the  ship-owner  to  pay.  Upon  principle,  it 
cannot  be  contended  that  the  contract  runs  with  the  property  in 
the  goods  and  is  transferred  with  it,  and  there  is  no  decision  to 
that  effect."  In  Kemp  v.  Clarky  the  Court,  referring  to  the  case 
of  Sanders  v.  Vanzeller,  say,  that  *'  the  liability  of  a  consignee,  or 
indorsee  of  a  bill  of  lading  to  pay  freight,  is  a  new  contract,  the 
consideration  for  which  is  the  delivery  of  the  goods  to  him  at  his 
request."     See  also  Wegener  v.  Smiths 

In  each  of  the  above  cases  the  defendant  claimed  and  received 
the  goods  under  the  bill  of  lading,  and  it  therefore  might  reason- 
ably be  inferred  that  he  took  them  subject  to  the  lien  which  the 
ship-owner  had  upon  them— the  payment  of  the  freight,  according 
to  the  terms  of  the  bill  of  lading.  But  here  the  defendant  could 
not  claim  the  goods  under  the  bill  of  lading  for  want  of  the 
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indorsement,  and  they  never  were  delivered  to  him  by  the  ship- 
owner, nor  did  he  or  the  master  ever  part  with  their  lien  upon 
them ;  there  seems,  therefore,  considerable  difficulty  in  holding 
that,  under  these  circumstances,  there  was  any  contract  by  the 
defendant  to  pay  the  freight :  (though  on  this  point  we  express 
no  positive  opinion.)  But  whether  there  was  any  implied  contract, 
or  no%  is  a  question  which,  we  think,  ought  to  have  been  sub- 
mitted to  the  jury ;  and  that  the  case  of  Sanders  v.  Vanzeller  is 

decisive  on  this  point. 

Rule  ahwhUefor  a  new  tnal. 


1876 


Fkbouson 

V. 
DOMYILLB. 


DEVEBEE,  ASSIGNEE  OF  CHAllLES  H.  OULTON  AND  GEORGE 
H.  OULTON,  Iksolvknts,  v.  EOOP. 

Contract  —  Breach — Damages — Right  to  recover  costs  of  another  action — 
MuMt  he  necessary  restUt  of  breach — Evidence — False  representation, 

O.  and  his  partner,  being  desirous  of  fitting  out  a  vessel  which  thej  were  build- 
ing, applied  to  £.  to  furnish  the  materials  for  the  sails,  which  he  agreed  to 
do,  provided  defendant,  who  was  to  make  the  sails,  agreed  to  retain  them  till 
he  (K.)  was  paid.  O.'s  firm  afterwards  became  insolvent,  and  plaintiff  was 
appointed  their  assignee  by  the  creditors.  After  his  appointment,  plaintiff 
went  to  defendant  for  the  sails,  when  the  latter  told  him  that  if  plaintiff  paid 
his  bill  he  oould  have  the  sails,  nothing  being  said  of  K.'s  lien.  Plaintiff 
paid  defendant's  bill,  but  when  he  went  for  the  sails,  defendant  refused  to  let 
him  have  them,  stating  that  E.  .had  a  claim  upon  them.  Plaintiff  then 
replevied  the  sails,  and  K.  put  in  a  claim  of  property  and  became  defendant 
in  the  suit^  and  finally  succeeded  in  the  action ;  whereupon  plaintiff  brought 
the  present  action  for  defendant's  breach  of  contract  to  deliver  the  sails,  and, 
onder  the  Judge's  direction,  recovered  a  verdict  for  the  amount  paid  with 
interest,  and  also  his  costs  in  the  action  of  replevin.  On  the  trial  evidence 
was  offered  to  show  that  before  plaintiff  was  appointed  assignee  he  had  been 
infonned  bj  K.  of  his  lien,  but  the  evidence  was  rejected.  The  Court  ordered 
a  new  trial,  holding  that  this  evidence  was  improperly  rejected.  Held,  also, 
that  the  costs  of  the  action  of  replevin  were  not  the  necessary  result  of  the 
defendant's  breach  of  contract,  and  the  Court  were  not  satisfied  they  were 
xeeoverable  in  this  action. 

Assampsity  tried  before  Wbldon,  J.,  at  the  St.  JohD  Circuit  in 
November,  1874.  The  action  was  brought  on  an  agreement 
made  by  the  defendant  with  the  plaintiff,  by  which  the  defendant 
agreed  that  if  the  plaintiff  would  pay  him  $498.03,  the  amount  of 
hia  account  for  making  a  set  of  sails  for  a  vessel  belonging  to  the 
estate  of  the  insolvents,  the  defendant  would  give  up  the  sails  to 
the  plaintiff.  The  declaration  alleged  that  the  plaintiff  did  pay 
the  defendant  the  said  sum  of  ^498.03,  and  requested  him  to 
deliver  the  sails,  but  that  he  refused  to  do  so,  and,  after  receiving 
the  money,  claimed  to  hold  the  sails  for  Messrs.  Knox  &  Thomp- 
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son ;  by  means  whereof  the  plaintiff  was  obliged  to  bring  an  action 
DsvBBBR      of  replevin  against  the  defendant  for  the  sails,  in  which  actioi| 
^'  Knox  &  Thompson  became  defendants,  and  claimed  property  in 

the  sails,  and  on  the  trial  a  verdict  was  found  in  their  favor,  and 
the  plaintiff  not  only  lost  the  sails,  but  was  obliged  to  pay  a  large 
sum  of  money  as  the  costs  of  the  suit.  There  was  no  doubt  that 
in  point  of  fact  and  of  law,  there  were  two  liens  on  the  sails,  which 
the  parties  claimed  were  entitled  to  be  discharged  before  the  plain- 
tiff could  insist  on  the  delivery  of  them,  viz.,  a  lien  of  Knox  & 
Thompson  for  the  price  of  the  materials,  which  arose  in  the 
following  manner:  1he  insolvents,  before  their  assignment,  were 
building  the  ship  *'  George  H.  Oulton,"  and  with  a  view  of  fittings 
her,  they  applied  to  Knox  &  Thompson  to  furnish  the  materials 
for  the  sails,  which  the  latter  agreed  to  do,  provided  the  defendant, 
who  was  to  make  the  sails,  agreed  to  retain  them  till  they  were 
paid ;  and  the  other  that  of  the  defendant  for  the  work  done  on 
the  materials.  When  the  plaintiff  went  for  the  sails  the  defendant 
told  him  he  could  not  get  them  till  his  (defendant's)  bill  was  paid, 
but  that  if  the  plaintiff  would  pay  his  bill,  he  could  have  the  sails. 
The  next  day  the  plaintiff  paid  the  defendant's  bill,  $498.03,  and 
nothing  was  said  of  anybody  else  having  any  claim  on  the  sails,  or  of 
the  defendant's  holding  them  for  any  claim  of  Knox  &  Thompson. 
When  the  plaintiff  went  for  the  sails  a  few  days  afterwards,  f  he 
defendant  then  said  that  Knox  &  Thompson  had  a  claim  upon 
them.  The  plaintiff  then  brought  an  action  of  replevin  for  the 
sails.  He  swore  that  when  he  paid  the  money  to  the  defendant 
X  he  did  not  know  that  Knox  &  Thompson  had  any  claim.  Evi- 
dence was  offered  to  shew  that  the  plaintiff  was  aware,  by  certain 
conversations  he  had  with  Knox  &  Thompson  before  he  was 
appointed  assignee  of  the  insolvents'  estate,  but  while  he  was 
acting  as  trustee  of  Oultons,  previous  to  their  going  into  insol- 
vency, that  Knox  &  Thompson  had  not  been  paid  for  the  materials 
fox  the  sails,  and  that  they  claimed  to  stand  as  preferred  creditors 
of  Oultons  under  the  trust  deed.  This  evidence  was  rejected. 
The  learned  Judge  directed  the  jury  that  if  the  contract  with  the 
defendant  was  made  as  alleged,  he  was  liable  to  repay  the  $498.0S 
with  interest,  and  also  the  plaintiff's  costs  in  the  action  of  replevin. 
Verdict  for  plaintiff. 
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In  the  following  Hilary  tenn.  Duff",  Q,  C,  obtained  a  rule  nisi        ^<^<^ 
for  a  new  trial  on  the  ground,  1.  Of  the  rejection  of  eTidence  of     Dirnn 
the  conversations  with  plaintiff  previous  to  his  appointment  as 
assignee.     2.  Of  misdirection  in  not  telling  the  jury  there  was  no 
conBideration  for  defendant's  promise. 

April  17.     S.  R.  Thomson,  Q.  C,  and  fVeUton,  Q.  C,  shewed 
cause.     The  jury  have  found  that  the  defendant,  in  consideration 
of  the  plaintiff  paying  his  bill,  agreed  to  deliver  the  sails,  and  they 
have  also  found  that  defendant  was  guilty  of  a  breach  of  this 
contract.     There  was  ample  consideration — the  payment  of  the 
money  by  plaintiffl     The  jury  have  found  there  was  virtually  a 
fraudulent  scheme  between  Knox  &  Thompson  and  the  defendant 
to  take  plaintiff^s  money  out  of  him.     There  was  clearly  a  fraudu* 
lent  concealment  by  the  defendant  of  the  claim  of  Knox  &  Thomp- 
son, by  which  he  obtained  the  plaintiff's  money.     (Ritchib,  C.  J. 
The  practical  result  is  that  the  plaintiff,  after  all,  has  only  paid 
two  good  and  valid  liens.)     He  paid  them,  and  heavy  costs,  too. 
(BiTCHis,  C.  J.     He  should  have  done  that  in  the  first  instance.) 
We  have  nothing  to  do  with  the  liens.     There  was  the  contract 
and  breach.      The  following  cases  were  cited  :  Fuchel  v.  ScoU ;' 
Smiih  V.  Kay  ;*  Murray  v.  Mann.*    As  to  the  rejection  of  evi- 
dence, it  is  submitted  that,  as  what  it  was  proposed  to  show  took 
place  before  the  plaintiff's  appointment  as  assignee,  the  evidence 
was  inadmissible.     The  plaintiff  sued  in  his  representative  capa« 
city,  and  knowledge  he   had  before   being  appointed  assignee 
cannot  be  shewn.     But,  even  if  it  had  been  shewn  that  the  plain- 
tiff had  notice  of  their  claim  from  Knox  &  Thompson,  and  had 
gone  to  the  defendant  to  find  out  the  truth,  it  would  have  displayed 
an  infinitely  greater  fraud  on  his  part.     The  evidence  would, 
therefore,  not  have  helped  defendant,  and,  this  being  so,  the 
Court  will  not  grant  a  new  triaL 

Vnff,  Q.  C,  in  support  of  the  rule.  The  plaintiff^s  case  was 
not  one  of  purchase  at  all,  but  only  one  of  satisfying  a  lien. 
Neither  is  it  an  action  on  the  case  for  a  false  representation* 
Assuming  a  promise  was  made,  was  there  any  consideration  to 
support  it?     The  defendant  was  entitled  in  law  to  receive  the 

^  15  C.  B.  69.  *  7  H.  L.  Cas.  760.  '  2  Sxch.  638. 
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1876        very  sum  he  did.     Deveber  knew  all  about  the  other  lien,  as  we 

DimnR      sought  to  show:  the  knowledge  he  had  before  he  was  assignee,  he 

^'  could   not,  as  assignee,  divest  himself  of.      This  evidence  was, 

therefore,  clearly  admissible.      There  must,  therefore,  be  a  new 

trial,  both  on  the  ground  of  the  rejection  of  evidence,  and  that  the 

promise  was  a  naked  one,  without  consideration. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  (Allbn,  C.  J.,  and  Weldon, 
Fisher  and  Wetmobb,  J.  J.)  was  now  delivered  by 
Allbn,  C.  J.  After  stating  the  facts  and  pleadings  in  the  case, 
he  continued  : — It  is  alleged  that  the  defendant,  knowing  of  Knox 
&  Thompson's  lien,  falsely  represented  to  the  plaintiff  that  the 
only  lien  or  charge  against,  or  claim  upon  the  sails,  was  his  lien 
for  the  work  done  on  them,  and  promised,  on  payment  of  that 
amount,  to  deliver  the  sails  to  the  plaintiff. 

Evidence  was  offered  to  shew  that  the  plaintiff  was  aware,  by 
certain  conversations  he  had  with  Knox  &  Thompson  before  he 
was  appointed  assignee  of  the  insolvents'  estate,  but  while  he  was 
acting  as  trustee  of  Oultons,  previous  to  their  going  into  insol* 
vency,  that  Knox  &  Thompson  had  not  been  paid  for  the  materials 
for  the  sails,  and  that  they  claimed  to  stand  as  preferred  creditdrs 
of  Oultons  under  the  trust  deed.  This  evidence  was  rejected,  and, 
we  think,  improperly.  Admitting  that  the  defendant  would  be 
liable  for  a  false  representation,  by  means  of  which  the  plaintiff 
was  induced  to  pay  him  $498.0S,  we  doubt  if  the  proper  question 
was  submitted  to  the  jury.  The  plaintiff  knew,  before  he  brought 
the  action  of  replevin,  that  Knox  &  Thompson  claimed  a  lien  on 
the  sails,  and  if  he  chose  after  that  to  bring  an  action  of  replevin, 
in  which  he  failed,  it  is  doubtful  whether  he  can  recover  the  costs 
of  that  suit  in  this  action.  Whatever  remedy  he  might  have  had 
against  the  defendant,  if,  without  bringing  the  action  of  replevin, 
he  had  taken  proceedings  against  him  when  he  refused  to  give  up 
the  sails,  after  promising  to  do  so,  and  receiving  the  $498,  we 
need  not  now  consider.  We  are  not  satisfied  that  the  plaintiff 
was  entitled  to  recover  the  costs  in  the  action  of  replevin :  the 
payment  of  them  was  not  the  necessary  result  of  the  defendant's 
breach  of  contract;  and  besides,  they  were  incurred  in  m  suit, 
which  the  result  shewed  the  phdntiff  was  not  justified  in  bringing. 

BvlU  ahtoluUfor  a  new  trial. 
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ALEXAKBBR  GIBSON  v.  WITXIAM  G.  McXEAN  jjtd  ARCHIBALD         18T6 

RANDOLPH.  J^ 

AuumpgU — Log9 — Sale  of ^  to  he  cut  and  hauled  hy  vendor — Paseing  of 

preperitf — Intention — Beplevm —  Where  finding  of  Sheriff^ $  jury  in 

favor  of  daxmani^  whether  plaintiff  can  discontinue  and 

hring  another  action —  Whether  finding  conelueiue 

as  to  property — Trover — Joint  action, 

WlieUicr  the  property  pastes  mider  an  agreement  respecting  the  sale  pf  goods  is 
in  eTeiy  case  a  question  of  intention. 

H.  agreed  with  O.  to  cut  and  hanl  for  the  latter  from  off  the  land  of  the 
former  2,000,000  feet  of  spmce  and  pine  logs,  and  to  dellTer  the 
■une  in  suitable  rafts  at  a  specified  place  as  early  the  next  season  as  ^ 

the  water  would  permit,  for  $7  per  thousand,  the  logs  to  be  marked 
in  a  particular  manner  ^described  in  the  agreement),  and  to  be  O/s 
« property  from  the  stump."  Held,  That  when  the  legs  were  cut  and  hauled 
and  marked  as  provided  for  in  the  agreement,  the  title  in  the  property  vested 
in  O.,  and  if  H.  got  out  a  greater  quantity  than  the  2,000,000,  and  marked 
them  all  in  the  same  way  and  mixed  them  together,  it  was  an  appropriation 
of  the  whole  quantity  to  G.  until  his  conizact  was  filled. 

In  an  action  of  replevin  the  defendant  put  in  a  claim  of  property,  and  plaintiff 
issued  the  writ  de pro,  proh^  on  which  the  Sheriff's  Jury  found  the  property  in 
the  claimant  Plaintiff  thereupon  discontinued,  and  brought  trover  against 
the  defendant  in  the  replevin  suit  and  another  person.  It  was  objected  that 
plaintiff  could  not  recover,  as  he  was  bound  to  proceed  in  the  action  of  reple- 
vin; but,  Held,  1.  That  the  finding  of  the  Sheriff's  Jury  in  ikvor  of  defendant 
did  not  divest  plaintiff  of  his  property  in  the  logs,  but  simply  determined  the 
right  to  the  possession,  and  was  not  conclusive  as  to  the  property.  2.  (per 
Allmk.  C.  J.,  and  Wildoii  and  Fisbib,  J.  J.,  Wbtmou,  J.,  cketenU&nU),  That 
though  by  the  1  Bev.  Stat.,  c.  126,  he  inight  have  proceeded  with  the  replevin 
snit,  and  declared  in  such  form  as  he  chose,  the  Act  did  not  take  away  his 
commcm  law  right  to  bring  trover  for  the  conversion  of  his  property  after  the 
inquisition. 

H.  wTongftdly  sold  logs,  the  property  of  G.,  to  B.,  who  sawed  them  up  into  deals. 
Held,  That  a  Joint  action  of  trover  would  lie  against  both  H.  and  B. 

Special  Oue  stated  for  the  opinion  of  the  Court : — 
This  is  an  action  of  trover,  and  the  facts  are  as  follows :  Ist.  One 
Robert  Haines,  Junior,  was  the  owner  of  certain  lands,  and  the  licensee 
of  other  lands  contiguous  to  the  Keswick  Biver  in  the  County  of  York. 

2nd.  On  the  dlst  October,  A.  D.  1873,  the  following  agreement  was 
entered  into  between  the  plaintiff  and  said  Haines : 

Mabtsvilub,  N.  B.,  Oct.  31st,  1873. 
AxszAVBn  OiBsov,  Esq. 

5tr, — ^I  hereby  agree  to  cut  and  haul  for  you  this  present  Ml  and 
ensoing  winter  from  my  own  land,  and  land  now  under  lease  to  me  from 
John  A«  Beckwith,  on  the  Keswick  Hirer,  from  750,000  superficial  feet 
to  1,000,000  superficial  feet  of  merchantable  spruce  and  pine  deal  logs, 
and  deHyer  the  same  in  suitable  raits,  and  bracketed  in  the  customary 
way,  at  John  A.  Morrison's  1011,  as  early  next  season  as  the  water  will 
permit,  for  the  sum  of  S7.00  per  If.  superficial  feet, — Also,  off  the  same 
ground  from  800  to  1000  tons  of  good  sound  merchantable  square  Birch 
Timber,  and  deUyer  the  same  loaded  on  the  N.  B.  Bailii^y  Oo.'s  Cars  at 
17 
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IB16.  the  follonnng  rstes,  That  it  to  sat/,  for  15  in.  average  loaded  on  the  caM 
— QmoM  below  the  month  of  the  Keswick  Stream,  I  am  to  receive  S5  per  ton ;  for 
15  inch  average  loaded  on  the  cars  at  or  below  Burtt  Lake,  so  called,  I 
am  to  receive  S4.90  per  ton,  and  for  all  16  inch  average  loaded  on  the 
cars  at  or  below  Bnrtt  Lake,  ao  called,  I  am  to  receive  S6  per  ton.  All 
of  the  above  mentioned  logs  are  to  be  marked  thus :  C  X  H.  R  H« 
lyi  Y.  IM  Pa  ^^^  ^  ^^  ^^^  above  mentioned  timber  is  to  be  marked 
thus:  CXHf  ^^^  ^  ^  y^^^  property  from  the  stump.  The  timber 
to  be  measured  on  the  Bank  of  the  St.  John  River  at  Rockland  Station, 
before  being  rafted  or  after  being  rafted  as  yon  may  desire,  by  James 
Pickard.  The  logs  to  be  measured  at  John  A.  Morrison's  Mill  by  said 
James  Pickard.  I  fvbthes  aqbbb  to  unload  all  said  Timber  off  the  N. 
B.  Railway  Co.'s  Cars,  on  the  bank  of  the  St.  John  River  at  Rockhmd 
Station,  and  raft  and  bracket  it  afloat  in  the  St.  John  at  said  Rockland 
Station  as  early  next  spring  as  the  water  will  permit,  for  the  sum  of  30 
cts.  per  ton,  you  t6  pay  me  for  said  Logs  and  Timber  in  the  following 
manner,  vi£. : — All  the  cash  which  you  advance  me  (except  for  stream 
driving  purposes)  previous  to  said  logs  being  delivered  at  Morrison's  Mill, 
and  said  timber  being  rafted,  is  to  be  subject  to  a  commission  <rf  eight 
per  cent.^  and  all  goods  and  provisions  irhlch  I  receive  from  ydu  are  to 
be  delivered  to  me  at  your  store  in  this  place  at  a  fair  advance  on  cash 
prices,  and  any  balance  that  may  be  due  me  after  paying  you  for  all 
advances,  is  to  be  paid  to  me  in  cash  when  said  Timber  ia  rafted  and  said 
logs  are  delivered  at  Morrison's  Mill. 

RoBBBT  BLmnis,  Jbb. 

^  I  accept  the  foregoing  proposal. 

Albx.  Oibsok, 

Per  J.  Gibson.'* 

And  on  the  9th  December^  1B73,  the  quantity  of  logs  to  be  procured  by 
said  Haines  for  plaintiff  was  extended  to  2,000,000  superficial  feet,  by  a 
memorandum  on  the  said  agreement  signed  by  the  said  Haines,  of  which 
the  following  is  a  copy,  that  is  to  sayi — 

Mabtsville,  Bee.  9th,  1873* 

The  within  Contract  is  this  day  extended  to  2,000,000  superficial  feet, 
or  1,000,000  superficial  feet  in  addition  to  the  1,000,000  superficial  feet 
contracted  for  on  the  31st  Oct.  1873,  and  on  the  satne  terms. 

Robbbi  Hainbs,  Jbb*" 

3rd.  The  said  plaintiff  advanced  to  the  said  Haines  under  the  said 
agreement  between  S19,000  and  S20,000. 

4th.  The  said  Haines  went  upon  the  said  lands  and  lumbered  during 
the  winter  following,  and  cut  and  hauled  to  the  brows  on  the  stream  as 
he  represented  2,200,000  superficial  feet  of  logs,  of  which  from  time  to 
time  as  the  operation  proceeded  he  produced  bills  of  quantity  to  the 
plaintiff,  and  represented  to  the  said  plaintiff  that  they  were  the  logs 
gotten  out  for  him  under  the  said  agreement. 
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5th.  The  aaid  logs  were  maiiced  bb  in  the  agreement  and  the  whole         ^^^ 
qruDtity  of  2^00,000  were  indiKriminately  mixed  together.  Qnaov 

6th.  The  said  Haines,  in  the  spring  of  1874,  started  the  whole  of  the 
said  logs  and  drove  the  same  to  the  month  of  the  KeswidE,  and  oom- 
iDADeed  rafting  the  same. 

7ih.  That  of  the  said  logs  so  from  time  to  time  rafted  the  said  Haines 
deUvered  in  all  at  Morrison's  Mill«  879,000  superilcial  feet,  and  in  the 
early  part  of  the  month  of  August,  1874,  procured  from  the  said  plaintiff 
farther  supplies  to  he  used  in  the  rafting,  which  were  so  used. 

8th.  That  the  said  Haines  being  indebted  to  the  defendant,  William 
G.  McKean,  in  the  sum  of  S244.50,  sold  and  delivered  in  the  said  month 
ot  Angnat  to  the  said  defendant,  William  G.  McXean,  70,000  superficial 
feet  of  the  said  logs  so  rafted  and  ready  for  running,  who  removed  the  same 
from  the  mouth  of  the  Keswick,  and  sold  the  same  to  the  defendant, 
Bandolph,  to  be  delivered  at  Estey's  Mills,  receiving  part  payment  on 
aoeoQDt  thereof,  and  while  he,  said  McEean,  was  taking  the  same  to 
said  Estey's  Mill  under  agreement  with  said  Randolph,  the  plaintiff 
replevied  the  same  under  a  writ  issued  out  of  the  Supreme  Court  against 
tiie  said  McXean,  who  had  possession  thereof  as  aforesaid,  the  said 
plaintiff  not  being  then  aware  of  the  said  sale  thereof  by  the  said 
McKean  to  the  said  Randolph. 

9th.  The  said  MeXean  put  in  a  claim  of  absolute  property  to  the  said 
logs,  claiming  the  said  logs  to  be  his  property,  whereupon  a  writ  '*  de 
proprietaU  probanda''  was  issued  and  the  said  claim  of  property  was  tried 
before  a  Sheriff's  jury  on  the  13th  and  14th  days  of  November,  1874, 
when  it  appeared  by  the  evidence  inter  alia  that  the  said  logs  had  been 
sold  by  the  said  McXean  to  the  said  Randolph,  but  the  jury  on  the  trial 
ot  such  inquisition  under  the  said  writ  found  the  claim  of  the  said 
McEean  good,  and  thereupon  the  Sheriff  delivered  the  aaid  logs  so  seized 
by  him  under  the  said  replevin  to  the  said  claimant,  William  G.  McEean. 
10th.  The  aaid  logs  subsequently  came  into  the  possession  of  the  said 
fiaodolph  under  his  said  purchase  from  the  paid  McEean,  and  were  by 
him  sawn  up  into  deals. 

Ilth.  The  plaintiff,  after  the  verdict  of  the  Sheriff's  jury,  duly  disconr 
tinued  his  action  of  replevin  and  paid  the  costs. 

12th.  After  aaid  action  of  replevin  had  been  so  discontinued  j^d  the 
coffta  paid,  and  after  the  said  logs  had  been  so  sawn  into  deals,  the  said 
plaintiff  brought  this  action  of  trover  against  the  said  McEean  and 
Bandolph  to  recover  damages  for  the  conversion  of  the  said  logs. 

13th.  The  plaintiff  contends  that  under  the  agreements  between  the 
aaid  Bobert  Haines,  Junior,  and  himself,  the  property  in  all  the  logs  got 
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^^^^         out  by  the  said  Robert  Haines,  Junior,  thecaander  was  vested  in  faim  the 

GnsoM       said  plaintiff  from  the  stump  and  until  2,000,00  •  superficial  feet  thereof 

*'  were  delivered  to  him  at  Morrison's  Mill,  the  said  Robert-  Haines,  Junior, 

MeEaAB.      could  not  as  against  him  the  plaintiff  sell  and  dispose  of  to  the  defendantf 

McKean,  the  70,000  he  so  sold  and  disposed  of  to  him.    The  plainidff 

also  contends  that  the  finding  of  the  Sheriff's  jury  does  not  preclude  him 

from  bringing  his  action  of  trover  to  recover  in  damages  the  Value  of  his 

said  property  from  any  person  who  might  or  may  have  been  guilty  of  a 

conversion  of  the  same. 

14th.  The  defendants  on  the  other  hand  oontendt  that  the  property  in 
the  said  logs  did  not  vest  in  the  plaintiff  under  the  said  agreement :  And 
also  that  the  matter  is  re$  adjudteataf  and  that  the  verdict  of  the  Sheriff's 
jury  is  a  bar  to  the  said  action  of  trover,  and  that  by  such  finding  of  the 
jury  any  subsequent  property  of  the  plaintiff  in  the  logs  replevied  was 
divested,  and  that  an  action  of  trover  will  not  lie  by  the  plaintiff  for  a 
conversion  of  the  same  prior  or  subsequent  to  such  finding. 

If  the  Court  are  of  opinion  that  the  property  in  the  said  logs  was 
under  the  said  agreement  in  the  said  plaintiff^  and  that  after  the  finding 
of  the  Sheriff's  jury  the  plaintiff  could  bring  trover  for  the  conversion 
aforesaid  of  the  said  logs,  then  the  verdict  to  be  entered  for  the  plaintiff 
with  damages  agreed  upon  between  the  parties  against  the  said  defend* 
ants,  or  either  of  them  as  the  Court  may  direct,  with  costs :  But  if  the 
Court  are  of  opinion  either  that  the  property  in  the  said  logs  was  not  in 
the  plaintiff  under  the  agreements,  or  if  it  was  that  the  plaintiff  under 
the  above  facts  could  not  bring  his  present  action  of  trover  against  the 
defendants,  or  against  one  of  them,  then  judgment  to  be  entered  for  the 
defendants  with  costs :  In  case  the  Court  direct  a  verdict  against  one 
defendant  only,  the  other  defendant  to  have  a  judgment  in  his  favor  for 
his  costs. 

Jane  17,  1875.  A.  L.  Palmer,  Q.  C,  and  J.  J.  Fraser,  Q.  C, 
for  the  plaintiff.  All  that  is  necessary  to  pass  property  in  a 
chattel  is  the  intention  to  pass  it :  TurUy  v.  BaU$,^  where  it  was 
held  that  this  was  what  the  Court  must  look  to  in  every  case. 
Here  Haines  cut  and  hauled  for  the  plaintiff,  on  his  own  land ; 
and  it  was  the  same  as  if  plaintiff  had  sent  his  own  servant  to  cot 
under  license  from  Haines.  (RrrcHiB,  C.  J.  What  more  could 
be  done  than  was  done  ?  It  is  agreed  that  the  property  shall  be 
Gibson's  from  the  stump ;  Haines  marks  them  and  notifies  Gibson 
-—though  that  probably  was  a  work  of  supererogation.     What 

« 8  H.  ik  0.  aoo. 
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more  was  to  be  done?)     Nothing.     Haines  was  bonnd  to  giye 
plaintiff  his  2,000,000  feet,  eren  if  the  SOO.OOO  did  not  pass ;  bat       Onsm 
it  was  quite  competent  for  Haines  to  get  oat  S00,000  more  than     w^^^ 
.    he  agreed  to,  and  appropriate  them  to  the  plainti£     At  all  erents, 
Hames  having  mixed  them,  plaintiff  is  entitled  to  the  whole.     As 
to  the  second  point,  it  will  be  contended  that  by  the  finding  of  the 
Sheriff's  jury  the  property  of  the  plaintiff  in  the  logs  was  divested, 
and  that  an  action  of  trover  will  not  lie  by  plaintiff  for  a  conver* 
non  prbr  or  snbseqoent  to  the  finding.     Bat  the  finding  of  the 
Sheriff's  jury  is  the  same  as  at  common  law,  a  mere  inquest  of 
office :  it  does  not  pass  the  property,  and  leaves  it  just  as  before* 
bring  merely  a  proceeding  in  rem,  which  effects  the  possession  for 
the  time:  8  Via.  Abr.,  Beplevin  (F.  S)  and  (F.  S),  pp.  58S,  584. 
There  is  nothing  in  the  Statute  to  hinder  the  plaintiff  discontinu- 
ing the  action  of  replevin  and  bringing  trover. 

8.  It  Tham$an,  Q.  C,  for  defendant,  Randolph.     Hie  present 

Beplevin  Act  is  not  permissive  but  compulsory.     **  May  "  having 

the  meaning  of  ''  must,**  it  is  the  same  as  if  it  read  ^  must  go  on 

in  the  same  suit'*     (RrrcHiB,  C.  J.     If  the  finding  of  the  jury  is 

not  conclusive,  would  it  not  be  a  startling  proposition  that,  if  the 

defendant  in  replevin  is  worthless,  and  he  has  transferred  the 

property  to  another,  plaintiff  cannot  discontinue  and  sue  the  party 

to  whom  it  is  transferred  f)     I  am  driven  to  argue  that  ihe  finding 

of  the  jury  absolutely  vested  the  property  in  McKean,  subject^ 

however,*  to  the  plaintiff  going  on  and  getting  damages.     Having 

chosen,  when  the  daim  of  property  was  put  in,  to  issue  his  writ 

de  pro.  prcb.,  that  was  his  only  remedy.     He  could  have  come 

here  to  set  aside  the  finding.     (Ritcrib,  C.  J.     Can  you  make 

out  that  the  Legislature  had  anything  else  in  contemplation  than 

to  determine  the  possession  for  the  time  being  7     Would  it  not  be 

anomalous  that  if  the  finding  of  the  jury  is  to  be  a  transfer  of  the 

property,  plaintiff  shall  go  on  and  get  damages  against  defendant 

for  the  taking  of  his  own  property  7)     It  is  in  the  nature  of  a 

statutory  appeal.     The  Statute  having  provided  a  remedy  and  a 

particiilar  course  to  be  pursued,  it  must  be  followed  lE.^If.  A. 

Railway  Co.  v.  Uumas.^    (Allsv,  J.     The  difference  between 
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^^^^        the  cases  is,  that  there  there  was  no  common  law  remedy  to  sue 
Onaov      for  calls ;  while  here  there  is  a  common  law  remedy^  and  you 
^'  haye  to  show  that  the  Statute  has  taken  the  remedy  away.)     Next, 

as  to  the  agreement,  the  property  did  not  pass  under  it  till  actual 
deliyery.  Tompkins  ▼.  Tibbiu^  is  entirely  similar  to  this.  I  was 
eounsel  in  that  case,  and  used  the  same  arguments  as  the  plaintiff's 
counsel  have  used  here,  yet  the  Court  decided  against  me.  There 
the  logs  were  to  be  the  plaintiff's  absolutely,  words  quite  as  strong 
as  those  in  this  agreement.  The  Court  will  adhere  to  its  previous 
decision,  even  though  they  may  be  satisfied  it  was  erroneous,  for 
the  sake  of  certainty  in  the  law.  It  must  be  borne  in  mind  that 
200,000  feet  more  were  got  out  on  the  land  than  were  necessary 
to  fill  the  agreement,  and  would  the  fact  of  Haines'  merely  mark- 
ing them  by  a  mark  which  happened  to  be  the  same  as  on  the 
others,  compel  him  to  deliver  them  to  the  plaintiff?  There  was 
no  assent  on  plaintiff's  part  to  receive  any  more  than  his  2,000,- 
000.  Haines  could,  therefore,  dispose  of  all  above  that  quantity 
as  he  pleased.  The  doctrine  of  mixing,  and  of  the  transfer  thereby 
of  the  property  mixed,  does  not  apply,  because  it  depends  entirely 
on:  a -wrongful  mixture. 

E.'L.  fVetmore  for  defendant,  McKean.  To  constitute  a  right 
of  action  of  trespass  or  trover,  there  must  have  been,  immediately 
before  the  conversion,  a  right  of  possession  in  the  plaintiff.  The 
plaintiff  could  not  have  replevied  again  from  McKean;  and,  if 
not,  how  could  he  from  Randolph  ?  While  trover  could  have 
been  brought  against  the  former,  for  the  conversion  before  the 
finding  of  the  jury,  it  could  only  have  been  by  declaring  in  trover 
in  the  replevin  suit.  The  principle,  expressio  unius  at  silentio 
alterius,  applies  in  construing  the  Replevin  Act  It  says,  "  but  the 
plaintiff  may  proceed  in  the  same  suit,"  without  which  words  the 
matter  would  have  been  res  adjudicaJta,  and  the  plaintiff  could 
have  had  no  further  remedy. 

.   Palmer^  Q.  C,  in  reply. 

Cvir.Adv.VwU. 

.'  The  judgment  of  a  majority  of  the  Court  (Allbn,  C.  J.,  and 
YfsuxiH  and  Fisher,  J.  J.)  was  now  delivered  by 

>  1  Han.  317. 
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Auto,  C.  J.  There  are  two  qaestiotiB  for  decision  in  this  case :  ^^'^^ 
Ist  Whether  the  property  in  the  logs  cut  by  Haines  vested  in  the  <3hM0» 
phintiff  under  the  agreement  of  the  31st  October^  187S ;  and  Snd. 
AsBuming  that  the  property  did  so  vest,  whether,  after  a  finding 
in  &Yor  of  the  defendant  McKean,  under  a  writ  de  prapri^Uite 
probanda  in  an  action  of  replevin  for  the  logs,  the  plaintiff  can 
ttiaintab  trover  for  the  conversion  of  the  logs. 

By  the  agreement^  Haines  bound  himself  to  cut  and  haul  for 
the  plaintiff^  from  off  certain  lands  belonging  to  Haines,  S,O0O,OOd 
feet  of  spruce  and  pine  logs,  and  to  deliver  the  same  in  suitable 
1^  at  Morrison's  Mill  as  early  the  next  season  as  the  water 
would  permit,  for  the  sum  of  $7  per  thousand  superficial  feet,  the 
logs  to  be  marked  in  a  particular  manner  (described  in  the  agree* 
ment),  and  to  be  the  pluntiff 's  **  property  from  the  stump.'' 

There  is  no  doubt  that  Haines  could  enter  into  an  agreement  by 

which  the  property  in  the  logs,  which  he  engaged  to  cut,  would 

rest  in  the  plaintiff,  as  soon  as  they  were  cut ;  and  we  think  whes 

the  logs  were  cut  and  hauled  and  marked  as  provided  in  the 

agreement,  that  was  an  appropriation  of  the  property  by  Haines 

to  the  plaintiff,  and  vested  the  title  in  him,  at  all  events  to  the 

extent  of  2,000,000  feet ;  and  as  all  the  logs  which  Haines  cut 

were  mixed  together  and  were  all  marked  in  the  same  way,  the 

plaintiff  had  a  right  to  take  possession  of  the  whole  of  them  until 

he  received  the  quantity  which  Haines  had  agreed  to  deliver  -him; 

If  Haines  got  out  a  greater  quantity  than  2,000,000  feet,  having 

marked  them  all  in  the  same  manner,  and  mixed  them  all  together; 

we  think  it  was  an  appropriation  of  the  whole  quantity  to  the 

plaintiff  until  his  contract  was  filled  ;  and  until  that  was  done,  by 

Haines  delivering  the  logs  at  the  place  specified  in  the  agreement^ 

he  had  no  right  to  dispose  of  any  part  of  them. 

It  is  a  question  of  intention  in  every  case  whether  the  property 
passes  under  an  agreement  respecting  the  sale  of  goods.  If  the 
parties  have  made  it  sufficiently  clear  by  their  agreement,  that 
they  intended  the  property  to-  pass  at  once  to*  the^  buyer,  it  will 
paas^  though  some  act  remains  to  be  done  by  the  seller  f  Turtey  r: 
Bates,*  Young  v.  McUthews,*  The  cases  of  Aldridge  v.  Johnsofi*  and 
Langtan  v.  Higgins*  may  also  be  referred  to. 
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18^<^  The  case  of  Tampkini  r.  TMnUi^  was  relied  on  by  the  defend- 

GiBsoii  ants  as  establishing  that  no  property  in  the  Ic^  passed  to  the 
plaintiff  under  this  agreement  without  a  delivery.  That  case,  as 
reported^  is  certainly  not  entirely  satisfactory.  There  are  some 
expressions  in  the  judgment  which  raise  an  apparent  difficulty ; 
but  those  expressions  are  not  at  all  reconcilable  with  others,  which 
shew  that  the  matter  in  controyersy,  and  on  which  the  Court  was 
deciding,  was  not  as  to  the  effect  of  the  agreement  for  the  100,000 
feet  of  logs,  but  for  the  surplus  under  a  subsequent  allq^  agree- 
ment, which  the  jury  ignored.  There  certainly  is  an  expression 
of  an  opinion  that  the  agreement  of  the  5th  December,  1865,  did 
not  Test  the  property  in  Tompkins ;  but  this  is  at  variance  with 
all  that  is  said  as  to  the  6000  feet  of  logs  not  delivered  under 
that  agreement  If  the  Court  really  put  forward  this  view,  it 
could  only  have  been  under  the  impression  that  the  agreement 
did  not  shew  a  clear  intention  to  vest  the  property  until  there  was 
a  delivery  by  Hideout,  or  possession  taken  by  Tompkins.  Be  this 
as  it  may,  it  is  quite  clear  that  in  that  case  the  controversy  the 
Court  had  to  deal  with,  was  not  as  to  the  100^000  feet  under  the 
agreement  of  the  5th  December,  but  a  claim  by  the  plaintiff  under 
an  alleged  delivery  in  May  or  June,  1866,  of  the  whole  quantity 
of  logs  cut  by  Rideout,  being  considerably  more  than  100,000  feet. 
The  contract  for  the  100,000  having  been  fulfilled,  with  the 
exception  of  about  6000  feet,  this  was  considered  too  soudl  a 
matter  to  warrant  the  case  being  sent  to  a  new  trial,  though  if  it 
had  been,  the  judgment  admits  that  the  plaintiff's  claim,  to  that 
extent,  could  not  very  well  have  been  disputed,  which  could  not 
be  the  case,  if  no  property  passed  to  him  under  the  agreement  of 
the  5th  December.  That  case,  therefore,  is  no  authority  against 
the  view  we  take  of  the  agreement  in  the  present  case,  via. :  that 
the  property  vested  in  the  plaintiff  as  soon  as  the  logs  were  cut, 
that  being  the  clear  intention  of  the  parties. 

As  to  the  other  point,  whether,  under  the  circumstances,  an 
action  of  trover  will  lie.  By  the  1  Rev.  Stat,  c.  126,  sec.  1£,  it 
is  enacted — **  In  all  actions  of  replevin,  if  the  defendant,  or  any 
person  claiming  the  property,  do,  within  forty-eight  hours  afbr 

>  1  Han.  sir. 
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«eaare  and  seirice  of  the  writ,  give  notice  to  the  officer  executing         ^^^^ 
the  same,  that  he  claims  property  in  the  goods  so  seised,  he  shall       Onsov 
not  deliyer  the  property  to  the  plaint  iflF,  but  shall  forthwith  return 
the  writ  with  the  claim  endorsed  thereon,  and  the  plaintiff  shall 
then  issue  a  writ  de  fTojyrieUiU  yrobanda^  under  which  the  Sheriff 
shall  summon  a  jury  to  try  such  claim,  giving  each  party  six  days' 
notice  of  the  time  and  place.     If  the  jury  should,  by  their  inqui- 
aition,  find  the  claim  good,  he  (i.  e.,  the  Sheriff)  shall  deliver  the 
goods  seized  to  the  clumant ;  but  the  plaintiff  may  proceed  and 
i^eoover  for  his  damages  for  the  property  in  the  same  suit,  in  such 
form  as  he  may  think  fit.'*    The  language  of  the  Act  IS  Vic,  c 
5S,  which  regulated  the  proceeding^  in  replevin  before  the  passing 
of  the  Bevised  Statutes,  was  somewhat  different.     The  fifteenth 
Kction  of  that  Statute  enacted,  that  if  the  jury,  by  their  inquisition 
taken  under  the  writ  de  prop,  prob.,  found  the  claim  good,  the 
Sheriff's  power,  under  the  writ  of  replevin,  and  all  proceedings 
Qpon  the  writ,  should  be  at  an  end,  and  the  Sheriff  should  forth- 
with return   the  goods  to  the  defendant,  and  the   plaintiff,  if 
dissatisfied  with  the  verdict  given  on  such  claim  of  property, 
might  resort  to  his  action  of  trespass  or  trover.     Substantially  the 
same  language  was  used  in  the  Act  4  Wm.  4,  c.  S8.     It  was  held 
in  the  case  of  PoUok  v.  Gardner,^  that,  by  the  finding  in  favor  of 
the  defendant  on  a  writ  de  prop,  probanda,  the  action  of  replevin 
was  terminated,  and  the  Sheriff  could  not  afterwards  assign  the 
replevin  bond.     Chipman,  C.  J.,  in  giving  judgment,  said :  **  It 
is  the  obvious  intention  of  the  Legislature  in  the  enactment  now 
before  us  (4  Wm.  4,  c.  38)  to  put  an  absolute  stop  to  any  further 
proceedings  in  the  action  of  replevin,  leaving  it  to  the  party, 
plaintiff  in  such  action,  to  resort  to  another  form  of  remedy  if  he 
aees  fit.''     This  is  in  accordance  with  the  law  as  laid  down  in  Yin. 
Ab.  **  RepUvin  "  (F.  S),  where  it  is  said  that  if,  on  a  writ  de  prop. 
proUmda,  the  finding  is  in  favor  of  the  defendant,  the  Sheriff  can 
proceed  no  further,  but  that,  as  it  is  only  an  inquest  of  office,  the 
pUdntiff  is  not  thereby  concluded,  but  may  bring  trespass.     And 
in  Gilbert  on  Distress,  117,  it  is  said  :  ''If  the  plaintiff  has  any 
ri|^t  to  them  ^  e.,  the  goods),  since  the  possession  by  the  inquest 
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is  established  on  the  side  of  the  defendant,  the  plaintiff  cannot  get 
back  his  possession  of  the  goods  until  he  has  established  his  right 
in  an  action  of  law  for  the  same ;  and,  therefore,  he  may  bring 
his  action  of  detinue,  trover  or  trespass  for  recovering  the  goods, 
but  cannot  continue  his  action  whereby  the  possession  should  be 
delivered  to  him." 

It  is  clear,  therefore,  that  before  the  Revised  Statutes,  not  only 
the  action  of  replevin  was  at  an  end  by  the  finding  in  favor  of  the 
defendant  under  a  writ  de  prop,  probanda^  but  that  the  plaintiff 
might  afterwards  bring  an  action  of  trespass  or  trover  to  recover 
damages  for  the  taking;  and  it  seems  equally  clear  that  the 
Legislature,  by  the  Revised  Statutes,  intended  to  alter  the  law 
and  to  allow  the  plaintiff,  notwithstanding  the  finding  against  him 
on  the  inquisition,  to  proceed  ''in  the  same  suit/'  and  recover 
damages  for  taking  the  property. 

No  question,  however,  arises  here  about  the  right  to  continue 
the  action  of  replevin,  because  the  case  states  that  the  plaintiff 
discontinued  it  after^the  finding  on  the  writ  de  prop,  probanda,  and 
brought  the  action  of  trover.  The  objection  is,  that  the  inquisi- 
tion divests  the  plaintiff  of  any  property  in  the  logs,  and  is  a  bar 
to  any  further  proceedings.  But  this  is  entirely  opposed  to  the 
law  as  laid  down,  not  only  in  Viner's  Ab.  but  in  our  own  Statutes, 
which  are  only  an  affirmance  of  the  common  law ;  and  also  in  the 
case  of  Pollok  v.  Gardner.  The  inquisition  only  determines  the 
right  to  the  possession  of  the  goods :  it  is  not  conclusive  as  to  the 
property. 

We  cannot  think  that  it  was  the  intention  of  the  Legislaturci 
by  the  Act  under  consideration,  to  deprive  a  plaintiff  in  replevin 
of  any  of  the  rights  which  he  had  at  common  law,  namely :  to 
bring  an  action  of  trespass  or  trover  after  a  finding  against  him 
on  a  writ  de  prop*  probanda*  There  are  no  words  in  the  Act 
indicating  any  intention  to  take  away  any  existing  remedies— euch 
an  intention  ought  to  be  clearly  expressed ;  on  the  contrary,  it 
seems  to  us  that  the  object  of  the  Legislature  was  to  give  a 
plaintiff  in  replevin  an  additional  remedy  beyond  that  which  he 
had  at  common  law,  and  to  enable  him  to  continue  the  action  of 
replevin,  notwithstanding  the  finding  against  him  on  the  inquia- 
tion :  he  **  may  proceed  and  recover  for  his  damages  in  the  $ame 
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suit  in  soch  form  as  he  may  think  fit.'*     Whether  a  plainti8  would         ^^^^ 
be  met  with  any  difficalties  or  not,  in  continuing  an  action  of      0««>» 
replevin  under  anch  circumstances,  we  are  not  called  upon  to     if^KsAv 
consider.    All  we  have  now  to  determine,  is  whether  the  Act  has 
taken  away  any  rights  of  action  which  existed  before,  and  we  think 
it  has  not. 

The  only  remaining  question,  is  whether  the  action  of  troyer 
can  be  maintained  against  both  defendants.  McKean  clearly  had 
no  right  to  sell  the  logs  to  Randolph,  and  his  doing  so  was  a 
conversion ;  so  also,  Randoloh,  in  purchasing  from  McKean,  who 
had  no  right  to  sell,  was  guilty  of  an  act  of  conversion :  McCombie 
V.  Danes;*  Hendricks  v.  TUus.'  There  was,  therefore,  a  joint 
wrongful  act  of  both  the  defendants.  We  think  there  should  be 
judgment  for  the  plaintiff  against  both  defendants. 

Wbtmorb,  J.     As  I  agree  with  the  majority  of  the  Court  on  all 
points  except  the  right  of  the  plaintiff  to  discontinue  the  replevin 
shit  and  bring  another  action  to  recover  his  damages,  I  shall 
confine  my  remarks  to  that  point.     A  writ  of  replevin,  issued  at 
the  plaintiff's  suit,  against  McKean,  one  of  the  defendants,  on 
which  he  gave  notice  to  the  Sheriff  of  a  claim  of  property,  where- 
upon a  writ  de  proprietate  probanda  was  issued,  and  the  jury  found 
the  claim  good.      After  the  verdict  of  the  Sheriff's  jury  the 
plaintiff  discontinued  his  action  and  paid  the  costs,  and  after  the 
replevin  had  been  discontinued  and  the  costs  paid;  and  after  the 
logs  in  question  had  been  sawn  into  deals,  the  plaintiff  brought 
the  present  action  of  trover  against  McKean  (the  defendant  in  the 
replevin  suit)  and  Bandolph.     One  of  the  points  submitted  by  the 
special  case  is  that  the  matter  is  res  adjudicata,  and  that  the 
verdict  of  the  Sheriff's  jury  is  a  bar  to  this  action  of  trover,  and 
that,  by  such  finding  of  the  jury,  any  subsequent  property  of  the 
plaintiff  in  the  logs  was  divested,  and  that  an  action  of  trover 
would  not  lie  by  the  plaintiff  for  a  conyersion  of  the  same  prior 
or  subsequent  to  such  finding,     [f  the  Court  are  of  opinion  that, 
after  the  finding  of  the  Sheriff's  jury,  the  plaintiff  could  bring 
troyer  for  the  conversion  of  the  logs,  then  the  verdict  to  be  entered 
for  the  plaintiff;  from  which  I  glean  the  real  point  to  be,  as  to 
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whether  or  not  the  plaintiff^  haying  brought  his  action  of  replevinf 
and  a  verdict  having  passed  against  him  on  a  claim  of  proper^ 
put  in  by  the  defendant,  is  precluded  by  the  provisions  of  Cap. 
126»  Title  S4,  sec.  12,  firom  prosecuting  an  action  of  trover  or 
trespass  against  either  or  both  defendants. 

By  the  IS  Vic*  cap.  5St  which  repeals  all  the  Acts  of  Assembly 
relating  to  replevin  then  in  force,  sec.  14  provides  for  replevin, 
and  sec.  15,  after  providing  for  giving  notice  of  claim  of  property, 
the  writ  de  propruiaUj  and  inquisition  thereon,  enacts  that  in  case 
the  jury,  by  their  inquisition,  shall  find  such  claim  good,  then  the 
Sheriff's  power,  under  the  said  writ  of  replevin,  and  all  proceed- 
ings upon  the  said  writ  shall  be  at  an  end ;  the  previous  enact* 
ments  on  the  subject  of  replevin  were  to  the  same  effect.  In 
PoUok  V.  Gardner^^  the  Court  decided,  under  a  similar  enactment, 
4  Wm«  4.  cap.  S8,  that  on  such  finding  the  replevin  was  at  an 
end,  and,  m  cessarily,  an  end  was  put  to  all  further  proceeding 
in  the  action  of  replevin,  and  the  replevin  bond  could  not  be 
assigned  to  the  defendant  in  the  replevin. 

The  15th  section  of  13  Vic,  cap.  53,  after  so  terminatii^  the 
proceedings  in  replevin,  continues — ''and  the  plaintiff  in  such 
case,  it  he  be  not  satisfied  with  the  verdict  given  on  such  claim 
of  property,  may  resort  to  his  action  of  trespass  or  trover.'*  This, 
as  far  as  it  goes,  seems  but  an  affirmance  of  the  common  law 
remedy.  It  may,  however,  limit  the  plaintiff's  common  Uw 
remedy  to  trespass  or  trover.  The  finding  on  a  writ  de  prapriekUe 
probanda  is  but  an  inquest  of  office ;  8  Bac.  Ab.  345 ;  GiUbert  on 
I>u.,  cited  in  Pollok  v.  Gardner,  at  page  660 ;  and  by  claim  of 
property  the  first  suit  is  determined,  and,  unless  there  is  some 
statutory  preventative,  no  doubt  the  plaintiff  could  proceed  with 
his  common  law  remedy.  Cap.  126,  Htle  34,  Bev.  Stat.,  sec.  IS, 
does  not  declare,  as  the  previous  enactments  did,  that  the  Sheriff's 
power,  under  the  writ  of  replevin,  and  all  proceedings  upon  the 
said  writ,  shall  be  at  an  end.  It  says:  ''If  the  first  or  any 
subsequent  jury  should,  by  their  inquisition,  find  the  claim  good, 
he  shall  deliver  the  goods  to  the  claimant ;  but  the  plaintiff  wmf 
proceed  and  recover  for  his  damages  for  the  property  tn  ike  same 
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nit,  IB  such  form  as  he  may  think  fit ;  and  if  the  jury  find  for  the  ^^^^ 
plaintiff,  the  Sheriff  shall  deliver  the  goods  to  him  and  return  the  Onson 
writ  and  inqaiution;  nothing  herein  shall  prevent  the  defend- 
ant or  claimant  from  appearing  to  such  action  and  pleading 
property."  If  the  plaintiff  can  declare  in  replevin*  he  can  recover 
his  fell  damages:  Firth  v.  FUzpatrick,  decided  Hil.  T.  1866, 
and  6rtMf  v.  Cnikihank^  I  do  not  see  why  he  could  not  declare 
in  replevin,  notwithstanding  the  finding  against  him  on  claim  of 
property.  The  Act  says  he  may  declare  in  such  form  as  he  may 
think  fit.  A  declaration  could,  I  think,  be  readily  framed  to 
answer  the  purpose ;  but  if  he  has  to  declare  in  trespass  or  trover, 
it  is  to  be  a  proceeding  in  the  same  suit,  as  I  read  the  Act  It 
must  be  remembered  that,  by  section  11,  the  Sheriff,  having  any 
writ  of  replevin,  shall,  before  the  execution  thereof,  take  a  bond, 
with  two  sureties,  in  double  the  value  of  the  goods  replevied* 
which  bond  he  shall,  upon  request  of  the  defendant,  assign  to  him 
by  endorsement  (the  form  of  the  bond  and  endorsement  are  both 
given).  On  such  bond  being  forfeited  and  so  assigned,  the 
assignee  may  sue  tbereon  in  his  own  name.  The  bond  is  similar 
to  an  ordinary  money  bond.  The  condition  is,  if  the  said  (plain* 
tiff)  do  prosecute  his  suit  with  effect  and  without  delay  against 
C.  D.,  for  taking  or  detaining  his  goods  and  chattels,  to  wit :  — — 
and  do  return  the  same  if  a  return  shall  be  adjudged,  and  do  pay 
all  such  damages  and  costs  as  may  be  awarded  to  the  said  (de* 
fendant),  or  that  he  may  sustain  by  reason  of  the  said  replevin 
or  the  proceedings  thereon,  then  this  obligation  to  be  void,  other- 
wise to  be  of  force. 

The  plaintiff,  whose  goods  have  been  wrongfully  seised,  has  his 
dioice  of  remedies ;  if  he  elects  replevin,  he  has  to  follow  the 
lequirements  of  the  law ;  a  bond  must  be  given  with  a  condition, 
usBonoiog  others  to  prosecute  his  suit  with  effisct  If  no  claim  is  put 
in,  or  daim  pot  in  and  found  for  the  plaintiff,  the  plaintiff  must 
prosecute  his  smt  with  effect,  to  comply  with  the  condition  of  the 
bond ;  the  words  are,  ''  prosecute  his  suit  with  effect ''  Where 
tbe  claim  is  found  good,  plaintiff,  by  the  Statute,  tnay  proceed  for 
tbe  recovery  of  his  damages  in  the  same  $tiit,  in  such  form  as  he 
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may  think  fit.  If  he  proceed  in  the  same  suit,  the  defendant  has 
the  security  of  the  bond  which  the  plaintiff,  having  elected  to 
proceed  in  replevin^  was  bound  to  give.  I  do  not  think  the 
intervening  proceedings  on  claim  of  property  being  put  in  and 
found  for  the  claimant^  relieve  the  effect  of  the  bond  in  this 
respect;  it  appears  to  me  that,  having  given  the  bond  which 
requires  the  plaintiff  to  prosecute  his  suit  with  effect,  and  the  Act 
expressly  authorizing  him  to  proceed  tit  the  tame  suit  if  he  thinks 
fit,  if  he  wishes  to  proceed,  he  must  do  so  in  the  same  suU,  and 
that  he  cannot,  of  his  own  mere  motion,  discontinue  the  action 
and  commence  a  new  one  of  trespass  or  trover,  thereby  relieving 
himself  from  the  obligation  of  the  bond  v^hich,  I  think,  the 
defendant,  under  the  provisions  of  the  Act,  has  a  right  to  look  to 
for  indemnification.  There  may  be  some  inconvenience  in  framing 
the  pleadings  and  proceedings,  but  not  such,  in  my  opinion,  as  to 
virtually  cancel  the  bond,  which  would  be  the  result  of  allowing 
a  new  suit  to  be  instituted  :  Com.  Dig.^  Action  upon  Statute,  C, 
vol.  1,  page  436  :  '^  If  a  Statute  gives  a  remedy  in  the  affirmative 
(without  a  negative  express  or  implied)  for  a  matter  which  was 
actionable  by  the  common  law,  the  party  may  sue  at  the  common 
law  as  well  as  upon  the  Statute,  for  this  does  not  take  away  the 
common  law  remedy/'  The  Statute  that  requires  the  bond  gives 
<a  new  reniedy  which,  I  think,  impliedly  negatives  any  other,  as 
in  one  case  the  bond  is  effective,  in  the  other  not.  Tidd,  9  Ed., 
page  10  :  ^  Plaintiff,  having  made  his  election  of  action,  cannot 
afterwards  bring  another  species  of  action  for  the  same  cause, 
either  whilst  the  former  is  depending  or  after  it  has  been  deter- 
mined ;  and  it  is  a  rule  that  the  party  applying  for  an  information 
shall  be  understood  to  have  made  his  election,  and  waived  his 
remedy  by  action,  whatever  may  be  the  fate  of  the  motion  for  the 
information,  unless  the  Court  think  fit  to  give  him  leave  to  bring 
«n  action,"  citing  Reg.  v.  Sparrow^ 

The  circumstance  of  a  party  having  elected  one  of  several 
remedies  by  action  will  not  in  general  preclude  him  from 
abandoning  such  suit;  and,  after  having  duly  discontinued  it, 
he  may  adopt  any  other  remedy,  but  in  the  present  case  there  is 
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a  bond  to  which  the  defendant  can  resort  in  the  same  suit  which 
he  cannot  do  in  another  suit ;  this^  I  thinks  makes  all  the  differ- 
ence. The  plaintiff  has  chosen  his  remedy,  which  requires  a  bond 
to  be  given^  with  a  condition,  among  others,  to  prosecute  his  suit 
with  effect  The  finding,  under  the  writ  de  pro.  prob.^  is  merely 
an  inquest  of  office,  which,  I  agree,  would  not  direst  his  common 
law  remedy  of  trespass,  trover  or  detinue,  unless  the  Statute 
interferes,  which,  I  think,  it  does.  The  Statute  authorizes  the 
plaintiff  to  proceed  in  the  same  suit  to  recover  his  damages,  in 
which  a  bond  is  given  to  prosecute  with  effect.  I  cannot  fimcy 
tbe  Legislature  intended  this  statutory  remedy  to  be  a  cumulative 
remedy,  one  in  addition  to  the  common  law  remedies.  If  it  were 
80  it  would  be,  to  my  mind,  a  most  illiberal  as  well  as  absurd 
provision.  Where  a  party  had  a  common  law  remedy  without  the 
responsibility  of  a  bond,  to  give  him  a  remedy  to  accomplish  the 
same  result,  accompanied  with  tbe  serious  obligation  of  a  replevin 
bond,  would  seem  useless  legislation,  to  say  the  least  of  it,  and 
BQch  that  any  suitor  in  his  senses  would  not  be  very  likely  to 
avail  himself  of;  for  who  would  encumber  himself  with  the 
burthen  of  the  bond  when  he  could  accomplish  the  very  same 
end  without  it  ?  The  remedy  provided  by  the  Statute,  if  cumula- 
tive^ is  one  that,  I  think,  will  not  be  very  soon  adopted.  Being 
of  opinion  the  statutory  remedy  is  the  only  one  open  to  the 
plaintiff,  I  think  judgment  should  be  for  the  defendants* 
Dwfr,  J.,  took  no  part. 

Judgment  far  ptainiijff^. 
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GOLDING  M  AX.  If.  WATERH0U8E. 

AUaduntnt^  under  Jet  37   Vie.,  e.  7 — Affidavit — Whether  necessary  it 

fhauld  show  thai  cause  of  action  accrued  after  passing  of  Act — 

NeeessUy  of  using  very  words  of  Statute — Equivalent 

^ifords — Where  more   than  one  plaini^--^ 

Whether  affidavit  of  one  sufficient 

— Sitt  of  Eagehange^ 

la  Iflsaing  an  attaclunent  tmder  the  Act  87  Vicy  c.  7,  it  is  tmnecessary  th&t  th« 
•flUaiii  on  which  the  attachment  issues  should  show  that  the  cause  of  action 
aocmed  after  the  passing  of  the  Actt  per  Allut,  C.  J.,  and  FiSaak  and  Bdrfj 
J.  J^  WiLDOM  and  WmcOHL  J.  J^  dissenting. 

It  la  not  neeesiaiy  that  plaintiif  should  swear  that  he  is  ''apprehehsiye''  of 
losing  his  debt,  hut  he  may  use  any  other  word  expressing  the  same  idea. 
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1876         Where  nerenl  p«rtnen  tre  pUintiib,  an  affidmyit  for  attaGhment  nuide  bj  one 

— — i«  Biifficieni 

GoLOiHO       0,  drew  upon  W.  reqiiesting  him  to  pay  an  amount  named  to  himself  rG.)  or 
9,  Older.    Held,  That  the  instrument  could  be  declared  on  either  as  a  bill  of 

WATiBROUii.       exchange  or  promissory  note. 

An  attachment  was  issued  in  this  case  ander  the  Attachment 
and  Abolition  of  Imprisonment  for  Debt  Act,  87  Vic,  c  7,  npon 
an  affidayit  made  by  Benj.  Dean,  who  stated  that  he  was  a  mem- 
ber of  the  firm  of  Golding  &  Dean,  that  Levi  U.  Waterhouse  was 
<*  justly  and  tmly  indebted  to  me  and  the  said  Samuel  J.  Golding 
in  the  sum  of  $855  and  upwards,  upon  a  bill  of  exchange  drawn 
by  me  and  the  said  Samuel  J.  Golding  upon  the  said  Leri  H. 
Waterhouse  for  the  payment  of  the  sum  of  $855,  sixty  days  after 
the  date  thereof,  and  payable  to  me  and  the  said  Samuel  J. 
Golding,  and  which  said  bill  of  exchange  was  accepted  by  the 
said  Levi  H.  Waterhouse ;  and  although  the  time  for  the  payment 
of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified 
has  long  since  elapsed,  yet  the  said  Levi  H.  Waterhouse  has  not 
paid  the  same  or  any  part  thereof,  and  the  same  still  remains 
wholly  unpaid.  I  further  say  that  the  demand  for  which  this 
attachment  is  to  issue,  is  not  secured  by  any  mortgage,  pledge  or 
lien  upon  any  real  or  personal  property  of  the  said  Levi  H^ 
Waterhouse,  and  that  no  agreement  was  entered  into  whereby  no 
attachment  should  issue  in  respect  to  the  said  cause  of  action. 
That  this  attachment  is  not  sued  out  for  the  purpose  of  vexing 
or  harassing  the  said  Levi  H.  Waterhouse,  or  to  hinder,  delay  or 
defraud  any  creditor  of  the  said  Levi  H.  Waterhouse.  That  the 
said  Levi  H.  Waterhouse  is  a  resident  of  this  Province,  and  I  am 
afraid,  unless  an  attachment  is  issued,  we  may  lose  our  demand.** 
The  particulars  attached  to  the  writ,  but  which  were  not  referred 
to  in  the  affidavit,  were  as  follows:  '<To  amount  of  a  bill  of 
exchange,  dated  11th  August,  1875,  drawn  bp  the  plaintifti  upon 
defendant,  and  by  him  accepted,  f  855/'  Interest  was  also 
claimed. 

An  application  was  made  to  Wstmobx,  J.,  at  Chambers,  to  set 
aside  die  attachment  on  several  grounds :  1.  ThAt  the  affidavit  did 
not  state  that  the  plaintiffs'  cause  of  action  accrued  after  the 
passing  of  the  Act  87  Vic.,  c.  7.  (In  feot,  it  did  so  aceme,  whidi 
was  shewn  by  affidavits  used  in  opposing  the  application.)    f 
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The  affidavit  must  be  in  the  very  words  of  the  Statute,  and  the  ^^^^ 
substitution  of  "  afraid  **  for  '•  apprehensive/'  rendered  it  defec-  OoLwim 
live.  3.  That  the  affidavit  should  have  been  made  by  both 
plaintiffs,  or  should  have  shewn  that  both  were  apprehensive  of 
losing  the  debt  4.  That  the  affidavit  should  have  stated  the 
grounds  of  the  plaintiffs'  apprehension  of  losing  their  debt.  5. 
The  instrument  set  out  in  the  affidavit  is  not  a  bill  of  exchange* 
The  learned  Judge  set  aside  the  attachment  on  the  first  ground, 
and,  in  doing  so,  delivered  the  following  judgment : 

*'  On  shewing  cause  it  was  argued  that  by  the  second  section  of 

the  attachment  law,  the  plaintiff  was  only  required  to  make  oath 

of  the  nature  of  the  cause  of  action  and  of  the  amount  due,  which 

it  was  contended  was  done  in  this  affidavit,  and  the  requirements 

of  the  Statute  in  this  respect  were  complied  with.     But  that  even 

if  more  waa  required,  the  affidavit  itself  did  not  state  the  date  or 

acceptance  of  the  bill  to  have  been  previous  to  8th  April,  1874 

(the  time  the  attachment  law  passed) ;  the  particulars  remedied 

any  defect  there  might  be,  and  these,  by  section  8,  are  required 

to  be  annexed  to  the  writ ;  and  by  section  9  are  required  to  be 

served  with  the  other  papers ;  and  that  reading  the  particulars 

and  affidavit  together,  you  have,  in  the  particulars,  the  date  of  the 

bill,  and  in  the  affidavit  the  time  when  it  is  payable.     The  par* 

ticulars  do  not  give  the  time  when  payable,  and  the  affidavit  does 

not  give  the  date ;  so  you  must  resort  to  both  to  get  the  date  and 

time  of  payment  of  the  alleged  bill,  which,  as  described  in  both 

particulars  and  affidavit,  does  not  appear  negotiable.     The  affidavit 

does  not  refer  to  the  particulars  in  any  way.     The  particulars  are 

required  to  be  annexed  to  the  writ  in  the  cause,  and  have  nothing 

whatever  to  do  with  the  affidavit  on  which  the  attachment  issues. 

The  law  requires  a  copy  of  the  writ  of  attachment  and  of  the 

affidavit  and  particulars  as  atoresaid  to  be,  at  the  time  of  the 

service  of  the   writ  in  the  cause,  served  upon  the   defendant. 

''Copy  of  the  particulars  as  aforesaid**  must  mean  copy  of  the 

particulars  annexed  to  the  writ,  as  required  by  section  8.     The 

affidavit  is  entirely  a  separate  document,  not  connected  with  the 

particulars;  a  copy  of  it  must  be  served  at  the  same  time  with 

other  papers,  and  among  these,  the  particulars.     The  particulars 

being  required  to  be  annexed  to  the  writ  in  the  cause,  are  as 
19 
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^^^^-        much  disconnected  with  the  affidavit  as  the  writ  itself.     How 
GoLDms      coald  perjury  in  the   affidavit  be  alleged  hy  reference  to   the 
^-  statement  (as  it  is  called  in  the  8th  section)  of  the  plaintifi' 

demand  ?  I  cannot  see  how  I  can  refer  to  the  particulars  annexed 
to  the  writ,  not  referred  to  in  any  way  in  the  affidavit,  and,  as  it 
seems,  entirely  disconnected  with  it,  to  supply  any  defect,  if  it 
'exists,  in  the  affidavit 

The  first  section  of  the  attachment  law  enacts  that  the  property, 
real  or  personal,  of  any  defendant  which,  by  law,  is  liable  to  be 
taken  in  execution ^  may,  in  respect  of  any  cause  of  action  hereafter 
arising  upon  a  contract  in  the  cases  herein  provided,  be  attached. 
This  law  only  applies  to  contracts  arising  after  the  passing  of  the 
Act,  notwithstanding  the  Act  38  ^ic,  c  4,  and  has  been  so  held 
by  the  Court.  It  appears  to  me  the  affidavit  must  shew  a  cause 
of  action  arising  after  the  time  of  the  passing  of  the  Act,  as  only 
such  causes  of  action  come  within  the  Act,  to  warrant  the  issue  of 
an  attachment;  and  that  the  plaintiff,  to  entitle  himself  to  the 
provisions  of  the  law,  must  shew  by  affidavit  a  claim  which  the 
attachment  law  extends  to,  namely :  a  claim  which  arose  after  the 
passing  of  the  Act — only  to  such  a  claim,  one  arising  after  the 
passing  of  the  attachment  law,  does  the  law  extend.  The  particu- 
lars could  not  help  a  defective  affidavit,  whic'i,  I  think,  the 
affidavit  in  this  cause  is.  I  do  not  agree  to  the  proposition  that 
the  plaintiff  need  only  state  generally  the  nature  of  the  claim,  as 
on  a  bill  of  exchange  or  promissory  note,  and  the  amount,  giving 
no  date,  when  made  or  time  when  payable,  and  then  leave  it  to 
the  defendant  to  get  clear  of  the  attachment  as  best  he  can.  The 
affidavit,  in  my  opinion^  without  my  stating  the  other  requirements, 
has  one  absolute  necessity :  it  must  shew  the  indebtedness  accrued 
subsequently  to  the  passing  of  the  Act,  8th  April,  1874.  I  do 
not  mean  to  say  such  words  must  be  stated,  but  there  must  be 
dates  in  the  affidavit  which  shew  the  indebtedness  arose  after  the 
passing  of  the  Act.  The  affidavit  in  this  case  does  not  set  forth 
this,  to  my  mind,  most  necessary  ingredient ;  and,  therefore,  the 
attachment  based  upon  an  affidavit  thus  defective  cannot  be 
entertained. 

The  conclusion  I  have  arrived  at  upon  the  first  point  renders  it 
quite  unnecessary  for  me  to  express  any  opinion  upon  the  others. 
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As,  in  my  opiaion^  the  defendant,  by  law,  is  entitled  to  succeed,  ^^^^ 
my  order  will  be  that  the  writ  of  attachment  in  this  cause  be  set  GK>LDDro 
aside  and  the  property  relieved  from  the  attachment,  and  any 
bond  given  by  the  defendant  to  be  given  up.  And  being  of 
opinion,  from  all  the  papers  submitted  for  my  consideration,  that 
there  has  been  probable  cause  for  the  issuing  of  the  attachmait 
and  no  malice,  I  order  that  no  proceedings  be  taken  against  the^ 
plaintiffs  in  respect  of  such  attachment  or  upon  the  bond  given  by 
the  plaintifis.     No  costs  will  be  awarded". 

On  a  former  day  in  this  term,  W,  Pugsley,  for  the  defendant, 
moTcd  to  rescind  that  part  of  the  Judge's  order  restraining  him 
from  bringing  an  action  upon  the  attachment  bond ;  and  A.  L. 
Palmer,  Q,  C,  for  the  plaintiffs,  moved  to  rescind  the  order 
setting  aside  the  attachment.  Rules  nisi  were  granted  in  both 
cases. 

Feb.  11.  A*  L.  Palmer,  Q.  C,  for  the  plaintiffs.  The  power 
to  issue  an  attachment  is  given  by  the  first  section  of  the  Act  of 

1874,  which  gives  plenary  power  to  issue  an  attachment,  and  the 
other  sections  are  merely  restraining  sections.  And  the  Court 
cannot  restrain  the  plaintiffs  more  than  the  Act  does.  Here 
everything  has  been  stated  that  the  Statute  requires.  The 
particulars  shew  the  date.  The  word  *' afraid''  is  even  stronger 
than  "apprehensive,"  and  is  sufficient.  It  is  enough  if  one 
plaintiff  makes  the  affidavit.  The  case  is  analogous  to  an  affidavit 
for  an  attachment  for  non-payment  of  costs,  or  an  affidavit  of 
non-tender  in  Bank  of  England  notes,  in  which  cases  it  has  been 
always  held  sufficient  for  the  affidavit  to  be  made  by  one  plaintiff. 
The  gprounds  of  plaintiffs'  apprehension  need  not  be  stated,  the 
clause  requiring  this  having  been  repealed  by  the  Act  passed  in 

1875.  As  to  the  instrument  set  out,  it  is  no  difference  whether 
it  is  a  bill  of  exchange  or  promissory  note.  It  must  be  either  one 
or  the  other :  Bull.  4r  Lea^  PL  94.  Lastly,  as  to  power  of  the 
Judge  to  restrain  defendant  from  bringing  an  action  on  the  bond. 
This  was  an  irregularity,  and  the  application  was  made  under  the 
6Snd  section  of  the  Act. 

M^.  Pugsley,  for  the  defendant.  The  affidavit  should  show  on 
its  face  that  the  cause  of  action  is  one  for  which  an  attachment 
may  issue.     Is  the  Judge  to  try  out  by  affidavit  the  question  as  to 
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^8*^^  when  the  cause  of  action  arose  ?  The  impracticability  of  this  is 
GoLDois  well  referred  to  in  Copeland  r.  Child.^  As  the  Legislature  only 
^'  '  allows  an  attachment  to  issue  for  a  cause  of  action  which  arose 
after  the  passing  of  the  Act,  when,  by  the  second  section,  it 
required  the  plaintiff  to  state  the  nature  of  the  cause  of  action, 
it  manifestly  intended  that  he  should  show  that  it  was  a  claim  for 
which  an  attachment  could  issue.  The  third  objection  is  fatal. 
How  can  one  plaintiff  swear  that  no  agreement  was  ever  entered 
into  whereby  no  attachment  should  issue  ?  May  not  the  agree- 
ment have  been  with  his  partner  ?  Or  suppose  the  partner  is  not 
apprehensive  of  losing  the  debt,  should  an  attachment  issue? 
One  partner  can  only  swear  to  his  own  knowledge  and  apprehen- 
sion, and  can  know  nothing  of  the  acts,  knowledge  or  apprehen- 
sions of  his  co-partner :  Muirhead  v.  Arbo*  The  Act  passed  in 
1875,  amending  the  Attachment  Act,  only  repealed  that  part  of 
the  clause  in  the  previous  Act,  requiring  a  brief  statement  of  the 
grounds  of  plaintiffs'  apprehension.  That  portion  of  the  clause, 
then,  being  repealed,  what  is  left  must  be  construed  by  itself,  the 
same  as  if  the  other  part  had  never  existed.  The  cases  of 
Mc  Galium  v.  Perkins*  and  Stevenson  v.  Elliott  required  the 
reasons  to  be  stated  under  like  provisions  in  another  Statute. 
He  also  contended  that  the  affidavit  being  bad  in  not  stating  a 
cause  of  action  for  which  an  attachment  could  issue,  the  attach- 
ment was  an  absolute  nullity,  and  the  Judge  had  no  power  to 
restrain  defendant  from  bringing  an  action.  It  was  the  same  as 
if  there  had  been  no  affidavit  at  all. 
Palmer,  Q.  C,  in  reply. 

Gwr,  Mv.  VvU. 
The  following  opinions  of  the  Judges  were  now  delivered : 
Allen,  C.  J.  I  think  the  affidavit  on  which  the  attachment 
issued  in  this  case  is  sufficient.  It  contains  a  sufficient  statement, 
**  of  the  nature  of  the  cause  of  action,  and  of  the  amount  due,*'  and 
would  have  warranted  the  arrest  of  the  defendant  before  the 
passing  of  the  Act  37  Vic,  c.  7.  It  states  all  that  the  third 
section  of  the  Act  requires  the  plaintiff  to  swear  to  before  an 
attachment  issues. 

U7Q.B.  «)4.       *  Ante,  283.  'Ante,  185.  Ante,  199. 
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One  objection  to  the  affidavit  is,  that  it  does  not  state  that  the  ^^"^^ 
plaintiffs*  cause  of  action  accrued  after  the  passing  of  the  Act  SI  Ooldiho 
Vic,  c.  7.  I  think  it  was  unnecessary  to  state  that.  We  have 
no  right  to  require  the  plaintiff  to  state  any  facts  beyond  those 
which  the  Act  has  declared  that  he  shall  swear  to  before  he  issues 
an  attachment.  If  his  affidavit  states  all  those  facts,  the  plaintiff 
shews  a  prima  facie  right  to  issue  an  attachment,  and  if  there  are 
any  circumstances  which  would  deprive  him  of  that  right,  they 
may  be  shewn  by  the  defendant  on  an  application  to  set  aside  the 
writ.  In  Smith  v.  Burke,  the  affidavit  on  which  the  attachment 
issued  shewed  that  the  contract  was  made,  and  that  the  cause  of 
action  accrued,  before  the  Act  came  into  operation;  therefore 
that  case  is  not  applicable. 

Another  objection  was,  that  the  affidavit  varied  from  the  require- 
ments of  the  Act^  in  stating  that  the  plaintiff  was  afraid  he  would 
lose  his  demand  unless  an  attachment  issued,  the  words  of  the  Act 
being,  *Uhat  plaintiff  is  apprehensive  that  unless  an  attachment 
issued,"  etc.  I  think  the  words  are  synonymous.  To  be  **  appre- 
hensive," means  that  a  person  is  suspicious,  or  fearful  of  some- 
thing. I  do  not  think  the  Act  requires  the  word  *«  apprehensive" 
to  be  used  in  the  affidavit.  It  is  sufficient  if  any  other  word  is 
fised  Which  expresses  the  same  idea. 

It  was  also  objected  that  the  affidavit  should  have  been  made 
by  both  plaintiffs.  I  think  this  was  unnecessary.  It  has  always 
been  held  sufficient  for  one  of  several  partners  to  make  an  affidavit 
to  hold  to  bail.  To  put  a  different  construction  on  the  Act  would, 
where  one  of  several  plaintiffs  was  out  of  the  country,  deprive 
them  altogether  of  the  remedy  given  by  the  Act. 

There  is  nothing  in  the  objection  that  the  instrument  mentioned 
in  the  affidavit  is  not  a  bill  of  exchange.  In  Priddy  v.  Henbrey,^ 
an  instrament,  in  the  same  form  as  that  set  out  in  the  affidavit  in 
this  case,  was  treated  as  a  bill  of  exchange,  in  an  action  by  the 
drawer  against  the  acceptor ;  and  the  form  of  declaration  in  an 
action  on  such  an  instrument  will  be  found  in  Bull  ^  Leake*8 
Free.,  94,  and  in  Steph.  Pie.,  7th  ed.,  dS.  See  also  Miller  v. 
ThmfMcnf  Fielder  v.  Marshall.*    If  the  instrument  is  not  a  bill 

nB.k  0.674.  •SU.k  0. 676.  '9  0.  B., N.  8.  606. 
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^^^^        of  ejtchange,  it  is  certainly  a  promissory  note ;   and  if  it  itf  so 
GoLDuo      ambiguous  as  to  make  it  doubtful  to  which  class  it  belongs,  the 
holder  may^  at  his  election,  as  against  the  maker,  treat  it  either  as 
a  bill  of  exchange  or  promissory  note :  Edis  v.  Bury.^     In  any 
view  of  it,  then,  the  plaintiffs  are  right. 

I  am  of  opinion,  therefore,  that  the  attachment  was  properly 
issued,  and  that  the  Judge's  order  setting  it  aside  should  be 
rescinded.  This  necessarily  disposes  of  the  application  made  by 
the  defendant  to  rescind  that  part  of  the  order  which  restrained 
him  from  bringing  an  action  against  the  plaintiff*.  It  also  disposes 
of  the  demurrer  to  the  declaration,  the  point  of  which  was  involved 
in,  and  argued  on,  this  application. 

The  rule  will  be  made  absolute  to  rescind  the  Judge's  order ; 
and  there  will  also  be  judgment  for  the  plaintiffs  on  the  demurrer. 

Mr.  Justice  Duff  has  authorized  me  to  say  that  he  concurs  in 
this  judgment. 

Weu)on,  J.  I  think  the  affidavit  should  state  that  the  cause 
of  action  arose  after  the  passing  of  the  Act,  and  that  the  Judge's 
order  was  right. 

Fisher,  J.  I  concur  in  the  opinion  delivered  by  the  learned 
Chief  Justice. 

Wetmorb,  J.,  stated  that  he  had  not  altered  the  opinion 
expressed  by  him  at  Chambers,  that  the  affidavit  was  defective  in 
not  shewing  that  the  cause  of  action  was  one  for  which  an 
attachment  could  issue  under  the  Statute. 

Rule  absoluie  to  rescind  the  order  setting  aside  cUiackment. 


1876        THE  EUROPEAN   AND   NORTH   AMERICAN   RAILWAY   COM- 

-j^T PANY  FOR  EXTENSION  FROM  ST.  JOHN 

WESTWARD  V.  DUNN. 

Joint  Stock  Company — Shareholders— Liability  o/,  for  eaUs — Notice  of 
assessment — Statute — Ex  post  facto — Construction  of 

The  Act  32  Vic,  c.  54,  passed  in  amendment  of  the  Act  incorporating  The 
European  and  North  American  Bailway  Company  for  extension  from  St.  John 
westward,  after  declaring  that  it  may  be  doubtful  whether  the  subscribers  for 
stock  were  liable,  and  whether  any  assessments  could  be  made  upon  them,  by 
reason,  1st.  Of  the  whole  of  the  capital  stock  not  haying  been  subscribed  for ; 
2nd.  Because  $60,000  had  not  been  paid  in  at  the  time  required  by  the  Act , 

^eKkO.  433. 
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and  SrdL  Because  it  was  donbtful  whether  notices  of  the  calls  or  assessments  1876 

had  been  given  in  the  manner  directed  by  the  Act  of  incorporation,  enacts  as  • 

follows :  1st  That  the  subscribers  shall  be  held  liable  in  the  same  manner     B.  k  N.  A. 
and  to  same  extent  as  if  the  necessary  amounts  had  been  subscribed  and  paid   Bailwat  Co. 
as  required,  and  as  if  all  assessments  made  and  notices  given  were  made  and  ^ 

given  according  to  the  terms  of  the  Act  of  incorporation ;  and  the  notices  of  ^ 
assessments  which  have  been  given  shall  be  held  as  having  been  regularly  ^^w- 
and  lawfully  given  in  full  accordance  with  the  requirements  of  said  Act;  and 
the  subscribers  to  the  capital  stock  shall  be  liable  to  the  assessments  and  calls 
mode  or  to  be  made,  in  same  manner  and  to  same  extent  as  if  the  necessary 
amounts  had  been  subscribed  for  and  paid  in  as  required,  and  as  if  the  notice 
and  notices  of  calls  and  assessments  had  been  made  and  given  as  required  by 
aaid  Act  of  incorporation.  The  2nd  section  legalises  all  acts  done  or  ordered 
to  be  done  by  the  Company,  their  officers,  etc^  in  exercise  of  the  powers  given 
by  the  Act  of  incorpoiation.  The  3rd  section  declares,  that  to  entitie  the 
Company  to  recover  against  any  subscriber  or  stockholder,  a  notice  shall  be 
given  and  published  by  the  President^  which  notice  shall  specify  the  amount 
of  assessment,  that  is,  whether  the  whole  or  what  part  of  the  subscribed 
capital  stock,  and  shall  require  the  same  to  be  paid  to  the  Treasurer :  and 
after  such  publication  the  Company  may  recover  in  the  same  manner  as  If  the 
calls  for  assessment  had  been  regularly  made  and  published  or  served  in 
accordance  with  the  requirements  of  the  Act  of  incorporation.  On  July  29th, 
1869,  the  following  notice,  signed  by  the  President  of  the  Company,  was  pub- 
lished :  *^  I  hereby  give  notice  that  the  following  calls  for  payment  of  the 
ci4>ital  stock  subscribed  to  the  European  and  North  American  Bailway  from 
St.  John  westward  is  hereby  made,  vis. :  a  call  of  nine  per  cent,  of  such  capital 
stock ;  a  further  call  of  eleven  per  cent. ;  a  further  osll  of  ten  per  cent. ;  a 
further  call  of  ten  per  cent. ;  a  further  call  of  ten  per  cent ;  a  farther  call  of 
ten  per  cent  *,  a  further  call  of  ten  per  cent. ;  a  further  call  of  ten  per  cent ; 
a  further  call  of  ten  per  cent ;  a  further  call  of  ten  per  cent ;  the  said  several 
per  centages  making  the  whole  amount  of  the  said  capital  stock  subscribed  to 
the  said  Company — such  payments  to  be  made  to  the  Treasurer."  Held,  in  an 
action  to  recover  amount  of  defendant's  subscription  to  the  capital  stock  of 
the  Company,  per  Allbh,  C.  J.,  and  Wildoh,  J.,  Fxshib,  J.,  ckatenHetUSj  That 
the  notice  was  not  such  as  the  Act  required  to  entitle  the  Company  to  sue ; 
that  the  Act  did  not  authorise  the  President  to  make  calls,  but  merely  to  give 
notice  of  assessments  that  had  already  been  made  by  the  Directors ;  and  that 
defendant  was  not  liable. 

Thii  was  an  aodoD  for  calls  brought  by  the  plaintiff  Company 
against  the  defendant  as  subscriber  to  the  capital  stock.  Several 
objections  were  raised  against  defendant's  liability,  all  of  which, 
with  the  exception  of  one,  were  disposed  of  either  in  the  case 
brought  by  the  Company  against  Thomas/  or  in  the  suit  against 
licLeod.'  The  additional  one  taken  in  this  case  was  that  the 
notice  of  calls  given  by  the  President  of  the  Company  was  not  a 
compliance  with  the  requirements  of  the  Act  S2  Vic,  c.  54.  At 
the  trial  before  Kitchib,  C.  J.,  at  the  St.  John  Circuit  in  May; 
1875,  leave  was  reserved  to  enter  a  nonsuit,  if  the  Court  should 
be  of  opinion  the  defendant  was  not  liable,  and  a  verdict  was  taken 

U  Pugs.  42.  'Ante,  p.  3. 
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^^"^^        for  the  plaintiff  Company.     A  rule  nisi  was  accordingly  obtainedi 
e/&  N.  a.    against  which,  on 
Railway  Co.        Qct.  18.      Dr.  Barker,  Q.  C,  shewed  cause;  and 

Dmw  '^'  ^'   ^A^"**^>   Q*    ^'i  ^^^    fVeldon,  Q.   C,  were  heard  in 

support  of  the  rule. 

The  Statute  and  facts  bearing  on  the  case  are  sufficiently  stated 
in  the  judgments  of  the  Court 

Our.  Adv.  VuU. 

The  following  judgments  were  now  delivered  : 

FiBUER,  J.  Is  the  notice  given  by  the  President  ot  the  Com- 
pany of  the  assessment  on  the  stock  sufficient  f  It  is  in  these  terms. 
(The  learned  Judge  here  read  the  notice.)  In  my  opinion,  when 
the  provisions  of  the  Act  32  Vic,  c.  54>  and  the  remedy  the 
Legislature  thereby  intended  to  apply,  are  considered,  it  will  be 
found  that  the  notice  attains  the  object  the  Legislature  had  in 
view  in  passing  it. 

The  preamble  states  that  it  is  doubtful  if  the  subscribers  for 
stock  can  be  made  legally  liable  for  the  stock  they  have  subscribed 
for,  or  whether  any  assessments  made  or  notices  given  are  regular, 
unless  two  millions  of  dollars  of  stock  had  been  subscribed  and 
fifty  thousand  paid  to  the  Treasurer  in  the  very  mode  prescribed 
by  the  Act,  although  it  was  actually  in  the  treasury  of  the  Com- 
pany, and  that  it  was  doubtful  whether  notices  of  calls  had  been 
given  in  the  terms  of  the  Act,  but  the  road  was  nearly  completed. 

The  learned  Judge  then  read  the  1st,  2nd  and  Srd  sections  of 
the  Act,  and  continued  : 

Now,  what  is  the  meaning  of  all  these  enactments,  denuded  of 
their  Legislative  verbiage  ?  What  is  the  common  sense  of  it  all  ? — 
for  no  Act  of  Parliament  should  be  construed  contrary  to  common 
sense.  The  Act  of  incorporation  required  a  certain  amount  of 
capital  to  be  subscribed  and  a  certain  amount  to  be  paid  in, 
assessments  to  be  made,  and  notified  in  a  certain  manner,  for  the 
purpose  of  securing  the  construction  of  the  Railway.  The  prin- 
cipal thing  to  be  attained  was  the  building  and  equipping  the 
Railway.  It  was  for  that  purpose  stock  was  taken  and  subscribed 
for.  The  Railway  was  nearly  built,  and  it  appears  to  me  it  was 
the  intention  of  the  Act  to  require  the  subscribers  for  stock  to  pay 
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up  tlieir  shares.     They  sabscribe  to  assist  in  the  construction  of        ^^^^ 
the  Road,  and  notwithstanding  the  non-subscription  of  the  whole     B.  k  K.  A. 
capital  and  non-compliance  with  other  requirements  of  the  Act  of  B^n.WATCo. 
incorporation,  the  work  was  nearly  completed.     The  Act  recog-       p^ 
nizes  the  necessity  of  the  subscribers  for  stock  paying  their  sub- 
scriptions.    To  entitle  the  Company  to  recover  from  such  subscri- 
bers it  is  enacted  that  the  President  of  the  Company  shall  give 
two  calendar  months'  notice  in  a  newspaper  published  in  St.  John 
of  the  amount  of  the  assessment,  and  required  to  be  paid  to  the 
Treasurer. 

The  Act  appears  to  assume  that  the  assessments  have  all  been 
made,  that  the  notices  have  been  regular,  and  the  Legislature  has 
fixed  a  future  time  for  payment  after  the  stockholders  have  been 
notified.  As  the  assessments  have  all  been  regularly  made,  and 
the  notice  is  sufficiently  clear  as  to  the  amount  of  the  capital  each 
stockholder  was  required  to  pay,  and  the  time  and  place  of  pay- 
ment, and  it  is  signed  by  the  President,  I  am  of  opinion,  though 
it  is  somewhat  informal,  it  is  sufficient,  and  that  the  plaintiffs  are 
entitled  to  recover. 

Wbldon,  J.  I  have  been  unable  to  discover  wherein  this  case 
differs  from  the  case  of  the  same  plaintiffs  against  McLeod.  The 
declaration  is  in  the  same  form,  and  avers  equal  assessments  were 
made,  which  the  evidence  of  the  plaintiffs  shewed  were  not  made. 
The  plaintiffs  contend  that,  however  irregular  the  assessments 
were,  that  irregularity  was  cured  by  32  Vic,  c.  54.  I  am  of  the 
opinion  that  Act  could  only  apply  to  assessments  which  the 
corporation  could  legally  make  under  the  fifth  section  of  the  Act 
incorporating  the  Company;  and  failing  to  prove  equal  assess- 
ments made,  they  have  failed  to  prove  the  allegations  set  out  in 
their  declaration. 

Nor  have  the  plaintiffs  complied  with  the  third  section  of  the 
Act  in  giving  the  notice  required  by  the  same.  The  notice  of  the 
29th  July,  1869,  states  '^  that  the  following  calls  for  payment  of 
the  capital  stock  subscribed  to  the  European  and  North  American 
Bailway  from  Saint  John  westward  is  hereby  made,^'  etc.  The  Act 
says  the  "  notice  shall  specify  the  amount  of  assessment,  that  is, 
whether  the  whole  or  what  part  of  the  subscribed  capital  stock  " 
has  been  assessed.  This  was  to  be  done  before  the  Company  were 
20 
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1876  entitled  to  recover,  to  let  the  sabscribers  or  stockholders  know 
B.  k  N.  A.  when  the  assessments  were  made,  and  whether  assessments  were 
Railway  Co.  made  on  the  whole  or  what  part  of  the  capital  stock.  This 
P^y  information  has  not  been  given.  The  evidence  shews  the  first 
call  which  was  made  by  the  Directors  of  the  Company  on  the 
16th  July,  1867.  <'  On  motion  it  was  resolved.  That  the  first  call 
of  nine  per  cent,  upon  the  capital  stock  of  said  Company  (excli:i> 
sive  of  the  $250,000  of  stock  subscribed  in  the  United  States)  be 
made,  the  same  to  be  paid  within  thirty  days  from  the  publication 
of  the  notice,  and  that  the  President  be  attthori^ed  to  take  the 
necessary  steps  to  carry  out  this  resolution.^  This  resolution  b 
in  direct  violation  of  the  fifth  section  of  the  Act  incorporating  the 
Company.  Notice  is  required  to  be  given  by  the  Treasurer  of  all 
assessments;  this  was  not  done.  The  first  assessment  made 
excepted  a  large  portion  of  the  stock,  that  subscribed  for  in  the 
United  States.  If  that  had  been  assessed  and  payments  made,  ttie 
second  or  some  other  of  the  assessments  would  not  have  been 
necessary.  The  first  assessment  was  the  baus  upon  which  the 
subsequent  ones  were  made.  It  is  unnecessary  to  refer  to  the 
other  grounds  taken  by  the  defendant. 

These  irregularities  appearing  in  evidence,  and  the  want  of 
compliance  with  the  Act  SI  Vic,  the  allegations  in  the  declaration 
of  equal  assessments  being  disproved,  I  am  of  the  opinion  the 
plaintifi  have  failed  to  make  out  their  case,  and  the  rule  should 
be  made  absolute  for  entering  a  nonsuit 

Allbn,  C.  J.  The  ground  taken  in  this  case  for  a  nonsuit, 
viz. :  that  the  notice  given  by  the  President  of  the  Company  was 
not  a  compliance  with  the  requirements  of  the  Act  SS  Vic,  c.  54, 
is  now  for  the  first  time  distinctly  raised.  This  Act  declares  that 
it  may  be  doubtful  whether  the  subscribers  for  stock  in  the  Com* 
pany  are  legally  liable  for  the  amounts  respectively  subscribed  by 
them,  and  whether  any  assessments  could  be  made  upon  the 
subscribers,  by  reason,  1st.  Of  the  whole  of  the  capital  stock  in 
the  Company  not  having  been  subscribed  for ;  2nd.  Because  the 
sum  of  $50,000  of  the  capital  stock  had  not  been  paid  in  before 
the  Company  proceeded  to  locate  and  construct  the  road ;  and  3rd. 
Because  it  was  doubtful  whether  notices  of  the  calls  or  assessments 
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bad  been  giyen  in  tbe  manner  directed  by  the  Act  of  incorporation.         ^^^^- 

It  then  enacts  as  follows :  E.  A  K.  A. 

Railway  Co. 

1.  <*That  the  subscribers  to  said  capital  stock  shall  be  held  *' 

liable  in  the  same  manner  and  to  the  same  extent  as* if  the  whole 
of  the  caintal  stock,  as  in  the  said  recited  Act  is  mentioned,  had 
been  fnlly  subscribed,  and  as  if  the  said  $50,000  of  said  capital 
stock  had  not  only  been  paid  in  to  the  Treasurer  of  said  Company, 
bat  had  been  so  paid  in  to  the  said  Treasurer  in  the  manner 
prescribed  by  the  said  recited  Act,  and  as  if  all  assessments  on  the 
shares  of  said  capital  stock  made,  and  notices  thereof  given,  were 
made  and  given  according  to  the  terms  of  said  recited  Act ;  and 
the  notices  of  assessments  on  the  shares  of  said  capital  stock  which 
baTe  been  given,  shall  be  held  as  having  been  regularly  and  law- 
fully given  in  full  accordance  with  the  requirements  of  said  Act 
of  incorporation ;  and  tbe  respective  subscribers  to  the  said  shares 
in  the  capital  stock  aforesaid  shall  be  liable  to  the  assessments  and 
calls  for  payment  of  said  capital  stock  made  or  to  be  made,  in  the 
same  manner  and  to  the  same  extent  as  if  the  whole  amount  of 
two  millions  of  dollars  of  said  capital  stock  had  been  subscribed  for 
and  taken  up,  and  the  fifty  thousand  dollars  of  said  capital  stock 
had  been  paid  in  to  the  Treasurer  of  the  said  Company*  in  the 
manner  and  at  the  time  required  by  said  recited  Act,  and  as  if  the 
nodoe  and  notices  of  calls  and  assessments  had  been  made  and 
given  as  required  by  said  recited  Act''  The  second  section 
l^aliaes  all  acts  done,  or  ordered  to  be  done,  by  the  Company, 
their  officers,  etc.,  in  exercise  of  the  powers  given  by  the  Act  of 
incorporation.  The  third  section  declares — ^*  That  to  entitle  the 
eaid  Company  to  recover  against  any  subscriber  or  stockholder,  a 
notice  shall  be  given  by  the  President  of  such  Company ;  such 
notice  to  be  published,  etc.,  which  notice  ihall  vpedfy  the  amount  of 
oMteument ;  thai  ii,  whether  the  whole  or  what  part  of  the  tubscribed 
capilal  stock,  and  shall  require  the  same  to  be  paid  to  the  Treasurer; 
and  from  and  after  the  expiration  of  the  said  two  months'  publica- 
tion,  the  said  Company  shall  be  entitled  to  sue  for,  recover,  and 
receive  from  any  subscriber  the  amount  due  for  unpaid  subscribed 
stock  which  may  have  been  subscribed  for  by  such  subscribers,  in 
the  same  manner  as  if  the  calls  for  assessment  had  been  regularly 
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^^"^^  made  and  published  or  served  in  accordance  with  the  strict 
B.  k  N.  A.  requirements  of  the  Act  incorporating  the  said  Company." 
Railway  Co.  Qn  the  29th  July,  1869,  a  notice  signed  by  the  President  of 
Duxn  ^^  Company  was  published  as  directed  by  the  Act,  in  the  follow- 
ing words:  ''I  hereby  give  notice  that  the  following  calls  for 
payment  of  the  capital  stock  subscribed  to  the  European  and  North 
American  Railway  from  St.  John  westward,  is  hereby  made,  viz. : 
a  call  of  niue  per  cent,  of  such  capital  stock ;  a  farther  call  of 
eleven  per  cent. ;  a  further  call  of  ten  per  cent. ;  a  further  call  of 
ten  per  cent ;  a  further  call  of  ten  per  cent ;  a  further  call  of  ten 
per  cent ;  a  further  call  of  ten  per  cent ;  a  further  call  of  ten  per 
cent ;  a  further  call  of  ten  per  cent. ;  a  farther  call  of  ten  per 
cent. :  the  said  several  per  centages  making  together  the  whole 
amount  of  the  said  capital  stock  subscribed  to  the  said  Company, 
such  payments  to  be  made  to  T.  Barclay  Robinson,  the  Treasurer 
of  the  said  Company.     Dated  the  S9th  July,  1869." 

This  does  not  seem  to  me  to  be  such  a  notice  as  the  Act  required 
to  complete  the  liability  of  the  subscribers.  The  Act  does  not 
authorize  the  President  to  make  calls  upon  the  subscribers  for 
stock,  but  merely  to  give  notice  of  the  assessments  that  had  already 
been  made  by  the  Directors  of  the  Company,  but  which  assessments 
could  not  be  recovered  because  the  conditions  of  the  Act  of  incor- 
poration had  not  been  complied  with.  This  notice  states,  in  terms, 
that  *'the  following  calls  for  stock,  etc.,  are  hereby  made,**  The 
eflFect  of  the  Act  32  Vic,  c  54,  is  to  impose  upon  the  subscribers 
for  stock>  without  their  assent,  a  liability  from  which  they  had 
been  released,  because  the  conditions  of  the  Act  of  incorporation 
under  which  they  became  subscribers  had  not  been  complied  with. 
There  was  no  existing  obligation  on  the  part  of  the  subscribers  at 
the  time  this  Act  passed :  it  was,  therefore,  in  the  nature  of  an 
ex  post  facto  law,  and  being  so,  its  terms  ought  to  be  strictly  com- 
plied with  before  a  new  liability  could  be  created.  Applying  this 
principle  to  the  notice  on  which  the  right  of  action  depends  in 
this  case,  I  am  uiiable  to  bring  my  mind  to  the  conclusion  that  it 
was  such  a  notice  as  the  Act  required  to  be  given,  to  entitle  the 
Company  to  sue.  The  President  of  the  Company  having  no 
authority  to  make  calls  on  the  subscribers,  no  subscriber  would  be 
bound  to  pay  any  attention  to  a  call  made  by  him ;  and  as  this 
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notice  clearly  professes  to  be  a  call  then  and  there  made  by  the        ^^^^ 
President,  it  was  a  proceeding  entirely  unauthorized  by  the  Act,     B.  k  H.  A. 
and  created  no  legal  liability  on  the  subscribers.     I  am,  therefore,  ^^^^^"^  ^o- 
of  opinion  that  no  r^ht  of  action  arose,  and  that  a  nonsuit  should        p^ 
have  been  entered. 

I  ooght,  perhaps,  to  state  that  the  remarks  I  made  about  the 
notice  in  McLeod*s  case  were  extrajudicial,  as  no  question  about 
the  notice  arose  in  that  case,  and  it  was  unnecessary  to  say  any* 
thing  about  it. 

WsTiioRE  and  Duff,  J.  J.,  took  no  part,  being  both  stockholders 
in  the  plaintiff  Company,  and  the  latter  having  also  been  counsel 
in  the  cause  while  at  the  bar. 

Rule  ahtoltUe  for  a  nonsuU, 


JARVIS  V.  BURNS.  1876 

Praetiee — Judge's  order —  Where  made  ex  parte — Setting  aside,  ^^* 

Where  a  Judge  makes  an  ex  parte  order,  an  application  should  be  made  to  him 
to  set  it  aside  before  applying  to  the  Court. 

Wm.  J.  QUJbert  moved  to  set  aside  an  ex  parte  order  made  in  this 
cause  by  a  Judge,  granting  the  defendant  leave  to  plead  several 
pleas;  but 

Per  Curiam.  You  should  first  have  applied  to  the  Judge  to 
set  aside  his  order  before  coming  here.  This  is  the  practice  in 
England,  and  is  the  proper  course  to  be  followed. 

Application  withdrawn. 


Ex  Pabtb  DICKSOBT.  1876 

•lAmit  bond — Action  for  escape —  Where  no  order  for  dtseharge  obtained--^         P^> 
Whether  defendant  ufos  discharged  by  operation  of  law  vjnder 
Act  37  Vic.f  c.  7 — Nomina}  damages. 

A  debtor  was  on  the  limits  when  the  Attachment  and  Abolition  of  Imprisonment 
for  Debt  Act  37  Vic,  c.  7,  came  into  force.  No  order  of  discharge  was  obtained 
from  a  Judge,  but  the  debtor  left  the  limits.  An  action  baying  been  brought 
on  tha  bond  in  the  City  Court  of  Balnt  John,  and  judgment  obtained  therein^ 
the  Court  were  doubtful  if  plainti£f  was  entitled  to  recover  more  than  nominal 
damages,  and  granted  a  writ  of  eerthrari  to  bring  up  the  judgment. 

Bule  calling  on  the  Common  Clerk  and  presiding  Alderman  in 
the  City  Court  of  Saint  John  and  the  plaintiff  in  a  suit  tried  in  the 
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^^^^  said  Court,  to  ehew  caose  why  a  writ  of  certiorari  should  not  issue 
Bxjtart§  to  remove  into  the  Supreme  Court  a  judgment  obtained  in  said 
I0K80V.  ^^^  f£Y^^  action  was  upon  a  limit  bond^  the  penalty  in  which 
was  $1S6.58,  being  double  the  amount  of  the  debt.  The  bond 
was  dated  18th  September,  1874.  The  rule  was  granted  on  the 
following  grounds :  1.  The  bond  became  yoid  by  virtue  of  the 
Attachment  and  Abolition  of  Imprisonment  for  Debt  Act,  S7  Yic, 
c.  7.  2.  That  the  chapter  of  the  Revised  Statutes  relating  to 
gaol  limits  leas  repealed  by  the  Act  30  Vic,  c.  28,  by  implication  : 
Dwar,  SuUi,  254,  258 ;  and  was  not  afterwards  revived ;  and  that 
the  limits  defined  in  1856  no  longer  existed.  S.  That  the  debtor 
having  been  on  the  limits  fifty  days,  he  was  entitled  to  his 
discharge. 

Feb.  5.  Ritchie  shewed  cause.  The  Act  S7  Vic.,  c.  7,  only 
applies  to  debtors  in  close  custody.  Custody  means  close  custody : 
Siggers  v.  Brett.^  But  even  if  it  does  so  apply,  a  Judge^s  order 
is  necessary  before  the  debtor  can  be  discharged.  I  can  find  no 
cases  directly  in  point,  except  Armstrong  v.  McCutchin*  where  a 
Judge's*  order  was  applied  for ;  but  there  are  analogous  cases 
under  the  prison  roles  in  England,  where  application  to  a  Judge 
for  discharge  is  held  necessary :  Robinson  v.  Cresstoell  ;*  Gilbert  v. 
Pope.*  (Duff,  J.  The  Act  does  -not  abolish  imprisonment  in  all 
cases,  and  is  the  Sheriff  to  be  a  judicial  officer  ?)  No.  The  Act 
never  was  intended  to  give  a  general  gaol  delivery.  (Allbn,  C. 
J.  What  damages  have  you  sustained  if  the  debtor  could  have 
got  an  order  for  discharge  as  a  matter  of  course  ?  Would  you  get 
more  than  nominal  damages  ?)  The  defendant  did  not  raise  that 
question.  (Wbldon,  J.,  referred  to  Forster  v.  Pine,*  Jtunes  v. 
Roach,*  and  McKemie  v.  MarshJ) 

Ahoard,  in  support  of  the  rule.  The  intention  of  the  Act 
clearly  was  that  debtors  within  its  provisions  should  be  at  once 
discharged.  What  power  has  the  Court,  or  a  Judge,  to  grant  the 
order  of  discharge  ?  The  Act  gives  no  such  power.  (Fishbb,  J. 
Looking  at  the  Act  in  the  plain,  ordinary  meaniog,  it  would  seem 

»5B.*Ad.455.  "a  Pugs.  881.  *1M.*W.410. 

«  6  Dowl.  P.  0. 449.       *  a  AH.  ai5.         *  Btev.  Dig.  Sa.       '  a  KexT  639. 


Digitized  by 


Google 


BttLAJlY  TERM,  XXXrX  VlCT.  3fJ9 

as  if  the  party  holding   the  debtor  was  to  discharge  him.     Wkl-        ^^"^^ 
1X)N,  J.     K  the  Sheriff  had  discharged  this  debtor,  I  doubt  yery      Ehcpdtu 
much  if  an  action  could  have  been  brought.)     If  the  debtor  is  out   ^^^^^^*» 
on  the  limits,  he  is  disohatged  by  operation  of  law.     The  other 
olgections  were  also  urged  in  support  of  the  rule. 

Cur.  Adv.  VuUt 
Per  Curiam.     We  doubt  if  the  plaintiff  is  entitled  to  more  than 
nominal  damages,  and  think  the  certiorari  should  go  to  bring  up 
the  judgment*     We  would  suggest  that  the  parties  settle. 

Bule  c^olutefor  certiorari. 


Be  THE  WILL  OJ  DEBOltAfl  MINDLET  HAZEN.  I8te 


Teitameniary  eapadty^ — Eccentricities — WiU   sustained— -  Costs.  ^**' 

The  tempeiameni  of  a  testator  may  be  nenrous  and  flighty,  his  conduct  may  he 
MtoIohs  and  capricious,  and  he  may  also  be  excitable  and  impnlcfive,  but  all 
these  defects  will  not  destroy  his  testamentary  capacity;  and  the  true  test  of 
unaomidness  of  mind,  which  in  almost  every  case  will  be  found  sufElcient^  is^ 
Was  the  testator  laboring  under  delusion  at  the  time  the  Will  Iras  made  ? 

Where  a  Judge  of  Probates  refused  Probate  of  a  Will,  on  the  ground  that  tho 
iestamentitfy  capacity  of  the  deceased,  though  heU  nortnal  state  of  mind  was 
■afficiently  sound  to  give  testamentary  capacity  when  acting  at  its  best,  was* 
sA  times  temporarily  destroyed  on  account  of  the  latent,  morbid  state  of  the 
fiumltles  of  the  deceased,  leading  at  times  only  to  eccentricities,  and  at  other 
times  to  insane  action,  and  that  the  will  in  question  was  executed  under  the 
influence  of  these  mor  Did  manifestations  ox*  some  of  them ;  and  on  appeal  this' 
decision  was  reversed,  and  the  will  ordered  to  be  admitted  to  Probate,  the- 
costs  of  the  contestant  of  the  will  in  the  Court  below  and  on  appeal  were 
allowed  out  of  the  estate. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  Probates- 
of  the  City  and  County  of  Saint  John,  refusing  to  admit  to  pro- 
bate the  will  of  Deborah  Brindley  Hazen,  of  the  City  of  Saint 
John,  Spinster,  dated  the  22nd  April,  1869,  a  codicil  of  the  same 
date»  also  another  codicil  dated  1st  April,  1870.  The  deceased 
died  on  the  SSrd  January,  187S.  A  caveat  was,  on  the  80th  January^ 
1878,  filed  by  Chalrles  Hazen,  a  brother  of  the  deceased,  against 
the  granting  of  letters  testamentary  to  the  executor  therein  named, 
on  the  grounds,  that  the  allied  will  was  not  properly  executed  ^ 
that  the  execution  thereof  by  the  deceased  was  procured  by  undue' 
influence  (neither  of  which,  however,  was  urged  by  the  contestant)/ 
and  that  the  deceased  was  not,  at  the  time  of  the  supposed  execil'< 
iton  thereof^  of  sound  and  disposing  mind  and  memory.     The 
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^^^^        learned  Judge  of  the  Court  below,  in  refusing  Probate,  stated  his 
Be  Tm  WoL  opinion :  '^  That  the  normal  state  of  mind  of  the  deceased  was 
^'  sufficiently  sound  to  give  testamentary  capacity  when  acdng  at  its 

Bbihdlst  ^®^^>  ^^^  ^^^^  there  were  times  when  her  testamentary  capacity 
HAzn.  was  temporarily  destroyed  on  account  of  the  latent,  morbid  state 
of  the  faculties  of  the  deceased,  leading  at  times  only  to  eccentri- 
cities, and  at  other  times  to  insane  action ;  and  that  this  will  was 
executed  under  the  influence  of  these  morbid  manifestations,  or 
some  of  them.  That  the  codicil  of  the  1st  April,  1870,  though 
made  at  a  time  when  no  suspicion  of  morbid  mental  action  existed, 
yet  as  the  will,  shortly  after  it  was  made,  was  given  to  Robert  L 
Hazen,  the  executor  therein  named,  to  keep,  and  she  never  saw  it 
again ;  and,  if  she  had  left  her  brother's  name  out  of  it  from  any 
diseased  action  of  her  mind,  she  did  not  get  an  opportunity  to 
reconsider  the  matter  when  her  mind  came  to  its  normal  state, 
and,  therefore,  the  codicils  did  not  confirm  it.  The  codioli 
would,  therefore,  follow  the  fate  of  the  will." 

The  evidence  given  in  the  Court  below  on  the  part  of  both  the 
contestant  and  proponents  of  the  will  is  fully  set  out  in  the  judg* 
ment  of  the  Court. 

April  18, 14, 1875.  Dr.  Barker,  Q.  C.  (with  whom  was  fVeldoH, 
Q.  C),  for  the  appellants.  (Ritchib,  C.  J«  We  will  not  trouble 
you  at  present,  but  will  call  on  the  respondent  to  support  this 
judgment.)  The  following  cases  and  authorities  were  then  cited: 
1  Red/.  rViUs  (ed.  of  *69),  71,  78,  78,  80,  87,  88,  887,  888,  S7J, 
374;  Boughum  v.  Knight  ;>  Tayl.  Med.  Jur.y  788,  787,  740,  748, 
775,  776  ;  Prinsep  v.  Dyce  Sombre;*  Walker  v.  AUeyn;'  Smitk  r. 
TMiuf  Banks  v.  Ooodfellow;^  Waring  v.  Waring  f  Austin  v. 
Graham ;'  Coote's  Prob.  Pr.,  891,  898,  893 ;  Goods  of  La^ 
Truro;*  CJuerton  v.  Robins;*  Doe  v.  Walker ;^*  Doe  v.  Evans ;'^ 
Bannatyne  v.  Bannatyne  ;\%  Symes  v.  Green  ;^*  1  Whar.  ^  SUU^t 
Med.  Jur.,  sec.  19-64. 

April  14,  15,  16.     Duff,  Q.  C,  and  S.  R.  T/umsot^,  Q.  C, 

>  L.  B.  3  P.  &  D.  64.  •  10  Moo.  P.  C.  306.  «  Milw.  76,  7t. 

«  L.  B.  1  P.  &  M.  398.  ^  L.  B.  5  Q.  B.  649.  *  3  Moo.  P.  O.  i91. 

1 8  Moo.  P.  0.  493.  •  L.  B.  1  P.  A  D.  201.         •  1  A.  4  E.  423. 
»o  12  M.  &  W.  591.  »  1  Cr.  h  M.  42. 

"  14  L.  k  B.  581.  »  28  L.  J.  P.  83. 


Digitized  by 


Google 


HILARY  TERM,  XXXIX  VICT.  331 

argued  tlie  case  for  the  respondents,  and  cited  the  folIowiDg  cases         ^^^^ 
and  authorities :   SuUan  y.  Sadler  ;'  Wright  v.  Tatham  /•  Hanvood  Bs  Thi  WaL 
▼.  Baker, ^  ^^ 

(RiTCHiB,  C.  J.     In  view  of  the  able  and  ingenious  arguments   bbutdist 
that  have  been  made,  we  shall  feel  it  our  duty  to  go  over  the       Hauit. 
evidence,  and  if  we  think  it  necessary  to  have  a  further  discussion, 
we  shall  give  notice  and  allow  the  case  to  be  further  argued  in 
Trinity  term.) 

Cut.  Adv.  VuU. 

Wbloon,  J.  What  the  judgment  in  this  case  would  be  was 
stated  in  Trinity  Term  last,  by  the  then  Chief  Justice ;  the  reasons, 
he  said,  would  be  given  thereafter.  I  hoped  this  would  have  been 
done  before  he  left  the  Bench.  This  judgment  is  on  the  points 
agreed  upon,  drawn  up  by  me  with  the  concurrence  of  my  Brother 

FiSHBR. 

(t  was  contended  on  the  part  of  the  contestants  that  the  testatrix, 
Deborah  Brindley  Hazen,  was  not  of  sound  mind  sufficiently  com- 
petent to  make  a  will;  it  was  further  urged  that  the  will,  not 
having  provided  for  her  brother  Charles,  to  whom  she  had  said 
she  should  leave  the  house,  was  inofficious,  and,  therefore,  the 
presumption  was  against  it ;  that  a  brother  of  the  testatrix  was 
insane,  and  that  slight  evidence  was  sufficient  to  invalidate  it ;  that 
her  general  conduct  was  such  as  to  shew  she  labored  under 
delusion,  and  was  not  of  sound  and  disposing  mind  to  make  a 
will;  and  that,  the  testatrix  being  subject  to  delusions,  the  onus 
was  upon  the  proponents  of  the  will,  and  it  was  for  them  to  shew 
those  delusions  did  not  exist  when  she  made  the  will,  and  she  not 
having  the  will  in  possession,  the  codicil  did  not  republish  it. 

There  is  no  doubt  that,  according  to  the  established  doctrine  of 
the  Courts  upon  this  subject,  in  deciding  whether  the  testatrix 
was  capable  or  not,  her  capacity  must  be  considered  in  reference 
to  the  act  done,  whether  she  was  equal  to,  and  capable  of,  the  act 
in  question.  There  are  no  cases  more  difficult,  or  which  require  a 
narrower  examination  of  the  evidence,  than  questions  oi  capacity,  if 
I  may  so  call  them,  proportionate  to  any  given  act.  When  we  speak 
of  capacity  proportionate  to  make  a  will,  or  to  do  any  other  given 


>3  C.  B.  N.  8.  ST.  «6  CI.  k  F.  670.  '3  Moo.  P.  C.  C.  282. 
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^Q*^^        acf,  we  must  remember  we  have  no  absolute  standard  whereby  to 
Re  Thb  Will  make   a  measurement.     It  would  be  difficult,  nay,   perhaps,  it 
^'  would  be  impossible,  to  say  at  what  period  of  life  all  the  mental 

Bbimdlit  f'*^^^*^®^  ®^®  '^  their  fullest  vigor,  or  how  they  or  any  of  them 
Haeim.       begin  to  decline.     It  may  be  that  the  memory  loses  some  of  its 
vigor  at  the  very  time  when  the  judgment  is  in  its    greatest 
strength,  and  even  when  illness  supervenes,  it  is  not  always  easy 
to  trace  the  effect  of  such  illness,  and  to  shew  how  far  it  may  have 
weakened  or  impaired  any  of  the  mental  faculties  in  particular. 
All  we  can  do  is  to  form  the  best  judgment  in  our  power  from  the 
conduct  of  the  testatrix  and  the  various  acts  done  by  her.     This 
is  the  only  safe  evidence  to  rely  upon  in  an  investigation  of  this 
desciiption  ;  for  the  opinions  and  conclusions  of  the  witnesses  are, 
for  various  reasons,  so  little  to  be  depended  upon,  that  it  would 
be  very  unsafe  in  ordinary  cases  to  make  them  the  foundation  of  a 
judgment.     Again,  in  prosecuting  this  enquiry,  it  is  a  part  of  the 
duty  of  the  Court,  and,  as  I  think,  of  its  most  difficult  and  impor* 
tant  duty,  to  ascertain  how  far  the  evidence  of  the  witnesses  in  the 
cause  is  deserving  of  credit ;  indeed  I  may  say  upon  the  successful 
prosecution   of   that   investigation   will    necessarily    depend   the 
question  whether  the  decision  of  the  Court  be  well  founded  or 
not.     A  great  deal  of  evidence  was  given  to  shew  the  conduct  of 
the   testatrix   on   several    occasions,  which   will   be   referred   to 
hereafter ;  but  I  will  first  refer  to  the  principles  to  be  gathered 
from   the   recent   authorities,  by  which  the  Court  ought  to  be 
governed  in   deciding   this   question.      In    Dew  v.   Clarky     Sir 
John    Nicuoll,    after    stating    thai    mere    eccentricity   is    not 
enough   to    constitute    mental    unsoundness,   nor  great   caprice, 
nor  violence   of  temper,  but  that  there  must  be  an  aberration 
of  reason^  says :  '<  The  true  criterion  is  where  there  is  a  delu- 
sion of  mind,  there  is  insanity ;  that  is^  where  persons  believe 
things   to   exist  which   exist   only,  or  in  a  degree  exist  only, 
in  their  own  imagination,  and  of  the  non-existence  of  which 
neither   argument   nor   proof  can   convince   them,   they  are   of 
unsound  mind."     In  Waring  v.   Waring*  Lord  Brouoham,  in 
giving  judgment,  says :  *'  The  result  of  the  whole  evidence^  when 

>  8  Add.  97.  *6  Moo.  P.  C.  341. 
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exandned  and  compared,  is,  that  this  testatrix  was  of  unsoand         ^^76 
mind  some  years  before  the  factum  ;  and  that  she  was  of  the  same  Re  Thi  Will 
imsoundness  after  the  factum y  a  prey  to  delusions  and  of  unsteady,  ^' 

luisoundy  wandering  intellect.  In  most  things,  and  especially  in  b,,„„i,-y 
matters  relating  to  the  care  of  her  property,  she  conducted  herself  Haiiv. 
with  great  prudence  and  discretion,  and  apparently  as  a  person  of 
sound  mind  ;  but  for  a  long  series  of  years,  delusions,  manifestly 
insane^  occasionally  appeared,  and  this  so  frequently  and  under 
such  a  variety  of  circumstances,  as  to  prove  them  to  have  a  con- 
tinually existing  cause,  and  to  be  so  from  what  has  been  called 
habitual,  as  to  turn  the  onus  j^robandi  upon  those  setting  up  any 
act  done,  or  instrument  executed,  by  her  after  this  malady  was 
established.  Therefore,  the  appellant  must,  in  this  case,  prove 
her  to  have  had  a  lucid  interval  between  November,  1833, 
perhaps  we  should  rather  say  between  February,  1834,  and 
the  date  of  the  will,  and  March  of  that  year,  and  that  this 
lacid  interval  continued  and  included  the  1st  of  March. 
Now,  by  a  lucid  interval,  is  not  meant  a  concealment  of  delu- 
sions, but  their  total  absence ;  their  non-existence  in  all  circum- 
camstances;  a  recovery  from  the  disease  and  a  subsequent 
relapse;  of  this  we  have  no  proof  whatever  dehors  the  will." 
In  Boyse  v.  Rossboroughy  Lord  Cranworth  made  use  of  these 
words  in  describing  the  quality  of  intellect  which  is  requisite  to 
constitute  testamentary  capacity :  "  The  enquiry  was,  first.  Was 
the  alleged  testator,  at  the  time  of  the  execution  of  the  will,  a 
person  of  sound  mind  ?  and  if  so.  Was  the  instrument  in  ques- 
rion  the  expression  of  his  genuine  will,  or  was  it  the  expression  of 
a  will  created  in  his  mind  by  coercion  or  fraud?  On  the  first 
head  the  difficulty  to  be  grappled  with  arises  from  the  circum- 
stance that  the  question  is  almost  always  one  of  degree.  There  is 
no  difficulty  in  the  case  of  a  raving  madman  or  of  a  drivelling 
idiot  in  saying  he  is  not  a  person  capable  of  disposing  of  property  ; 
but  between  such  an  extreme  case  and  that  of  a  man  of  perfectly 
sonnd  and  vigorous  understanding,  there  is  every  shade  of  intellect, 
every  degree  of  mental  incapacity.  There  is  no  possibility  of 
mistaking  midnight  from   noon ;    but  at   what   precise  moment 

'  6  H.  L.  C.  46. 
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^^^^         twilight  becomes  darkness  is  hard  to  determine/'     The  tempera* 
i2e  Tai  Will  ment  of  a  testator  may  be  neryous,  may  be  flighty ;  his  condact 
^'  may  be  frivolous  and  capriciousy  and  very  excitable  and  impulsive, 

Bb  I  VOL  IT  *^^  y®*  *''  these  defects  would  not  destroy  the  capacity  to  make  a 
Ha£im.  testamentary  disposition.  Some  may  have  strong  intellect,  others 
less,  or  weak  intellect ;  but  that  does  not  add  to  or  weaken  the 
powers  of  a  person  making  a  disposition  of  his  property.  In 
contemplation  of  law,  the  expression  '< sound  mind"  does  not 
mean  a  perfectly  balanced  mind.  Sir  James  Hannen,  in  Bough- 
t4m  v.  Knight,^  says :  '^  If  it  did,  which  of  us  would  be  competent 
to  make  a  will  ?  Such  a  mind  would  be  free  from  the  influence 
of  prejudice,  passion  and  pride.  But  the  law  does  not  say  a  man 
is  incapacitated  from  making  a  will  because  he  proposes  to  make 
a  disposition  of  his  property,  which  may  be  the  result  of  capricious, 
of  frivolous,  of  mean,  or  even  of  bad  motives.  We  do  not  sit  here 
to  correct  injustice  in  that  respect.  Our  duty  is  limited  to  this — 
to  take  care  that  that,  and  that  only,  which  is  the  true  expression 
of  a  man's  real  mind  shall  have  effect  given  to  it  as  his  will.  In 
fact,  this  question  of  justice  or  a  fairness  in  making  wills,  in  a 
vast  majority  of  cases,  depends  upon  such  nice  and  fine  considera- 
tions that  we  cannot  form,  or  even  fancy  that  we  can  form,  a  just 
estimate  of  them.  Accordingly,  by  the  law  of  England,  every 
man  is  left  free  to  make  a  choice  of  persons  upon  whom  he  will 
bestow  his  property  after  his  death,  entirely  unfettered  as  to  the 
selections  he  may  think  fit  to  make.  He  may  wholly  or  partially 
disinherit  his  children,  and  leave  his  property  to  strangers  to 
gratify  his  spite,  or  to  charities  to  gratify  his  pride,  and  we  must 
respect,  or  rather  give  effect  to,  his  will,  however  much  we  may 
condemn  the  course  he  has  pursued.  In  this  respect  the  law  of 
England  differs  from  the  law  of  other  countries.  It  is  thought 
better  to  risk  the  chance  of  an  abuse  of  the  power  arising,  than 
altogether  to  deprive  men  of  the  power  of  making  such  selection 
as  their  knowledge  of  the  characters  of  the  past  history  and  future 
prospects  of  their  children  or  other  relations  may  demand ;  and  we 
must  remember  we  are  here  to  administer  the  law  of  England,  and 
we  must  not  attempt  to  correct  its  application  in  one  particolar 


>  42  L.  J.,  P.  *  H.  85;  8.  0.,  L.  R.  3  P.  *  D.  66. 
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case  by  knowingly  deviating  from  it.     I  have  said  we  must  take  __}^ 

care  that  effect  is  given  to  the  expression  of  the  true  mind  of  the  Re  Tbb  Wax 

testator,  and  that  of  coarse  involves  a  consideration  of  what  is  the  ^' 

amoont  and  quality  of  intellect  which  is  requisite  to  constitute  b but d lit 

testamentary  capacity.     In  considering^  therefore,  the  question  of      Hazbh. 

d^pree,  large  allowances  must  be  made  for  the  difference  of  indi* 

Tidual  character.     Eccentricities^  as  they  are  commonly  called,  of 

manner,  of  habits  of  life,  amusements,  of  dress,  and  so  on,  must 

be  disr^arded.     If  a  man  has  not  contracted  the  habits  of  domestic 

life,  or  if,  unhappily,  they  have  been  severed,  a  wide  deviation 

firom  the  ordinary  type  must  be  expected ;  we  must  not  easily 

assume  that  because  a  man  indulges  his  humors  in  unaccustomed 

ways,  that  he  is,  therefore,  of  unsound  mind.     We  must  apply 

•ome  other  test  than  this,  of  whether  or  not  the  man  is  different 

from  other,  men.     Now  the  test  which  is  usually  applied,  and 

which,  in  almost  every  case,  is  found  sufficient,  is  this :  Was  the 

man  laboring  under  delusions?     If  he  labored  under  delusions, 

then  to  some  extent  his  mind   must  be  unsound."     The  same 

doctrine  is  laid  down  in  Banks  v.  Qoodfellow,^     In  this  case  the 

testator  had  been  subject  to  delusions  before  and  after  he  made 

his  will ;  was  not  shewn  to  be  either  under  the  influence  of  those 

delusions  at  the  time,  nor,  on  the  other  hand,  was  he  shewn  to  be 

•o  free  from  them  that,  if  he  had  been  asked  questions  upon  the 

•object,  he  would  not  have  manifested  that  they  existed  in  his  mind. 

It  was  left  to  the  jury  to  say  whether  he  made  that  will  free  from 

the  influence  of  any  of  the  delusions  he  was  shewn  to  have  had 

before  and  after,  and  the  jury  found  that  that  will  was  made  free 

from  the  influence  of  the  delusions  under  which  he  suffered ;  and 

it  was  held,  under  those  circumstances,  the  jury  finding  the  fact 

in  that  way,  that  finding  could  not  be  set  aside. 

These  cases,  which  I  have  quoted  at  some  length,  are,  in  my 
opinion,  perfectly  in  accord  with  each  other,  and  I  cannot  under- 
stand the  language  of  the  Judge  in  the  Surrogate  Court  in  his 
judgment,  where  he  says  (at  page  171) :  *'  If  I  am  governed  by 
fFaring  v.  H^aring^  it  would  be  my  duty  to  decide  at  once  against 
the  will,  but  under  BankM  v.  OoodfeUow^  an  entirely  different 

>  L.  B.  6  Q.  B.  649. 
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^^"^^        question  comes  up  for  consideration.''     T  think  both  of  those  cases 
Bs  Thb  Will  adopt  the  doctrine  laid  down  by  Sir  John  Nicholl  in  Dew  ▼. 
®'  Clark.     They  both  refer  to  delusions  existing,  and  both  lay  down 

Bbiitdliy  ^^  ®*°^®  doctrine,  that  when  a  will  is  executed,  it  must  be  when 
EUzur.  no  insane  delusions  influenced  the  party  making  the  same.  The 
case  of  Sutton  y.  Sadler^  lays  down  the  same  doctrine  as  stated  in 
Dew  V.  Clark,  that  if  insanity  is  proved  to  exist,  the  proponents 
of  the  will  must  shew  it  was  made  in  a  lucid  interval.  But  the 
Judge  of  the  Surrogate  Court  distinctly  says  (page  172)  :  "  I  wish 
to  be  distinctly  understood  that  my  decision  in  this  case  does  not 
proceed  under  the  ground  of  delusion  existing  in  the  mind  of  the 
deceased,  which  delusion  overthrew  her  testamentary  capacity.** 
This  case  does  not  come  within  the  principle  of  Hearing  v.  Waring, 
which  was  decided  on  the  ground  that  delusions  did  exist  before 
and  after  the  making  of  the  will,  and  no  lucid  interval  appeared 
when  the  will  was  made.  I  will  now  state  what  facts  are  undis- 
puted in  the  evidence  to  shew  the  social  standing  and  acts  of  the 
testatrix  in  conducting  her  affairs,  providing  for  her  house,  settling 
her  accounts,  and  the  like.  The  testatrix  was  the  youngest  of  the 
children  of  the  late  William  Hazen,  junior,  who  died,  leaving  a 
widow  and  seven  children,  having  first  made  his  will,  leaving  all 
his  property  to  his  wife.  One  of  the  children  died  before  the 
mother.  Mrs.  Hazen  died  in  1881,  intestate.  The  family  lived 
together.  LeBaron,  one  of  ihe  brothers,  died  in  1836,  intestate. 
Thomas  Murray  Hazen  became  subject  to  insane  delusions,  fancied 
himself  to  be  a  military  man,  and  that  he  was  the  Duke  of  Wel- 
lington, and  was  removed  to  a  lunatic  asylum.  Robert  L.  Hazen 
married  in  1837,  had  two  children,  one  died  after  the  making  of 
the  will  in  dispute,  but  before  the  testatrix.  Both  of  these 
children  are  provided  for  in  the  will.  Charles  Hazen  married 
in  December,  1837,  has  no  family.  Sarah  Hazen  married,  in 
1838,  Dr.  DeWolf,  a  widower  with  one  child,  a  daughter,  and  the 
testatrix  went  to  live  with  her  sister,  Mrs.  DeWolf,  and  remained 
with  her  until  the  death  of  Mrs.  DeWolf,  which  took  place  in 
June^  1851,  and  a&er  her  death,  remained  with  Dr.  DeWolf  and 
his  daughter  until  October.     In  1839,  a  conveyance  of  the  testa- 

1 8  Jar.  N.  8. 1161. 
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trix's  interest  in  the  Mill  Pond  was  made  to  the  late  Chief  Justice        ^876. 
Chipman.     Her  share  of  the  rents  of  her  mother's  property  was  Be  Thi  Will 
received  by  her  from  her  brother  Bobert  until  1850,  when  a  ®' 

division  of  the  property  of  her  mother  took  place;  and  she  had  ^^i^j^^^y 
joined  with  her  brothers  Charles  and  Robert,  and  her  sister  before  Haebk. 
her  marriage*  in  making  leases  of  the  estate.  In  October,  1851, 
she  went  to  live  with  Charles  Hazen.  She  made  leases  of  the 
land  which  fell  to  her  share,  gave  a  power  of  attorney  to  him  to 
act  for  her,  and  to  give  receipts  for  her  rents,  paying  him  a 
commission  of  five  per  cent,  for  transacting  her  affairs  about  her 
land.  Leases  to  the  number  of  twenty  or  more  were  prepared  by 
bim  and  executed  by  her,  he  witnessing  the  execution  thereof  by 
her  from  May,  185S,  to  August,  1872,  receiving  rents  and  paying 
them  over  to  her  less  his  commission  and  charges  for  drawing  the 
leases.  The  testatrix  lived  with  Charles  Hazen  some  four  or  five 
years.  After  Dr.  DeWolf  left  the  house  in  which  Mrs.  DeWolf 
died,  Charles  Hazen  removed  into  it.  After  four  or  five  years 
the  testatrix  left  Mr.  Hazen's  and  went  to  keeping  house  herself. 
So  soon  as  she  could  obtain  a  lot  of  land  to  suit  her,  she  com- 
menced building  a  house,  contrary  to  advice  of  her  brothers. 
She  appears  to  have  directed  the  kind  of  honsc  which  was  to  be 
built.  A  Mr.  Fairweather  was  employed  to  draw  the  plaiks  and 
superintend  the  building ;  the  plans  and  estimates  were  drawn 
according  to  her  ideas  of  what  she  wanted ;  money  was  raised  by 
the  sale  o(  her  Commercial  Bank  stock,  and  stock  in  the  Bank  of 
Nova  Scotia,  by  loans  from  the  Bank  upon  her  own  note  with  a 
mortgage  on  her  house  as  collateral  security ;  the  purchase  of  the 
land  was  paid  for  by  money  received  from  the  Railway  Commis- 
sioners for  land  of  hers  taken  by  them  for  the  Railway  terminus 
at  York  Point.  In  1855,  she  employed  W.  P.  Dole,  Esq.,  to 
prepare  a  will  for  her.  She  informed  him  that  some  dijficulty 
had  arisen  in  a  clause  of  Mrs.  DeWolf 's  will  leaving  some 
property  to  the  Bishop  or  Church  Society.  At  the  desire  of  Mr. 
Dole  she  obtained  a  copy  of  the  clause.  She  had  her  will  made 
and  executed  in  March  or  April  of  that  year,  as  she  intended 
visiting  New  York.  She  wished  the  fact  of  her  having  made  a 
will  kept  secret,  as  she  so  stated  to  Mr.  Dole.  When  she  returned 
from  New  York  in  the  fall,  she  called  upon  Mr.  Dole  and  said 
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^^**^        she  had  seen  his  marriage  in  the  papers  during  her  absence,  and 
Re  Tbs  Will  had  brought  him  a  present.     In  1860>  the  house  she  commenced 
^         building  she  moved  into,  and  remained  and  died  in  it.    She 
Bb         a     owned  the  land  whereon  the  Saint  Mary's  Church  stands.     She 
UAMn,      K^^®  ^^^^  while  her  house  was  building,  contrary  to  the  wishes  of 
her  brothers.     She  had  promised  it,  and  she  would  keep  her  word. 
In  1862,  she  had  another  will  made  by  William  Wedderburn, 
Esq.,  a  Barrister.     She  gave  instructions,  as  he  states,  from  her 
own  mouth,  and  paid  him  in  1864.     He  made  a  draft,  submitted 
to  her ;  it  was  altered  by  her,  and  finally  settled,  executed  by  her, 
Mr.  Wedderbum  being  one  of  the  witnesses.     From  the  time  she 
moved  into  her  house,  she  managed  it  in  her  own  way.     She 
contracted   bills  with   her   butcher,  tradesmen,  and   paid   them 
herself;  received  all  her  dividends  from  the  Bank  of  New  Bruns- 
wick from  1864  down  to  within  ten  days  of  her  death,  except  two 
checks   she  gave   Charles   Hazen.     In  1869,   April   S2nd,  the 
present  will  was  made.     It  was  prepared  by  Henry  W,  Frith, 
Esq.,  a  Barrister,  who  sent  it  up  the  day  before  she  executed  it. 
She  had  it  in  her  own  possession  until  the  next  day,  when  Mr. 
Frith  returned,  and  she  had  the  codicil  prepared  to  be  annexed 
thereto  in   her    own   handwriting.      She  was  not  ill,  and   she 
appeared  to  him  in  her  usual  health,  and  he  proves  the  will  and 
codicil  in  the  usual  statutory  manner.     In  the  following  year,  1st 
1st  April,  1870,  another  codicil  to  her  wiU  was,  by  her  directions, 
prepared  and  executed  in  the  same  manner  at  her  own  house,  in 
presence  of  Mr.  Frith  and  Mr.  J.  A.  Einnear.     Mr.  Blatch,  a 
Barrister,  who  knew  the  testatrix  since  he  was  a  Barrister  over 
twenty-four  years,  and  previous  to  his  call  to  Bar;  from  1861  • 
to  1868,  did  professional  business  for  her  in  collecting  her  rents, 
paid  them  over  to  her,  took  her  receipts,  brought  an  action  of 
ejectment  for  her,  took  her  instructions  from  her  or  Charles  Hazen, 
but  as  Charles  Hazen  does  not  speak  of  this  or  contradict  it,  it  is 
fair  to  presume  he  knew  nothing  about  it.     With  Mr.  Kiikpatrick, 
a  dry  goods  merchant,  she  dealt  with  him,  and  when  derk  with 
Mr.  Fatten,  from  1836  to  1871,  when  he  ceased  doing  business; 
during  this  period  never  discovered  she  was  odd  in  her  conversa- 
tion.    She  was  clear  in  business :  he  imported  a  gold  chain  and 
Church  Service  for  her.     With  Parks  &  Hegan  and  J.  &  J.  Hegan 
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«he   dealt  over  thirty  years;    selected   goods,   kept   a   ranning         ^^^ 
account,  paid  them  punctually,  and  conducted  herself  as  other  JHe  Tbi  Will 
people  did.     Her  coal  merchant^  Richard  McGivern,  has  known  ^ 

her  for  twelve  years  or  more;  dealt  with  him  every  year,  would  b  bind  lit 
invariably  enqoire  the  price  of  coal,  gave  her  order,  and  would  Hasiv. 
pay  after  the  same  was  delivered  at  her  house.  Paid  her  pew 
rents  to  the  Stone  Church,  regularly  attended  there,  and  made 
donations.  If  payable  half  yearly,  «he  paid  the  second  half  year 
always  in  advance.  From  the  facts  which  are  undisputed  it  would 
clearly  appear  Miss  Hazen  possessed  ordinary  capacity  to  manage 
her  own  affairs,  dispose  of  her  lands,  purchase  other  lands,  have 
huildings  erected  thereon,  pay  for  the  same,  appoint  agents  to 
receive  her  rents,  to  agree  for  leases,  which  she  would  execute, 
mortgage  her  lands  as  collateral  security  to  the  Bank  to  raise 
money  on  her  notes,  and  pay  the  same  from  the  proceeds  of 
property  taken  for  railroad  purposes;  make  wills,  and  correct 
them  after  being  prepared  by  her  solicitors ;  also  execute  codicils, 
obtain  copy  of  her  sister's  (Mrs.  DeWolf )  will,  of  which  she  was 
a  witness,  no  one  expressing  a  doubt  as  to  her  testamentary 
capacity,  the  contestant  of  the  will  in  question  being  fully  aware 
of  these  acts  being  done  by  the  testatrix,  and  he  being  the  chief 
agent  in  carrying  into  effect  her  wishes,  and  in  performing  the 
acts  of  providing  leases,  witnessing  their  execution  and  receiving 
rents  from  the  tenants,  paying  over  the  same  to  the  testatrix. 
The  first  witness  for  the  contestant  was  Charles  Hazen,  the 
brother,  who  speaks  of  her  thus :  One  of  the  symptoms  of  insanity 
which  the  testatrix  exhibited,  among  others,  '*  was  she  wished  to 
marry  Dr.  DeWolf.  It  was  then  proposed  by  her  brother,  Robert 
L.  Hazen,  and  Dr.  DeWolf  to  send  her  to  the  Lunatic  Asylum. 
I  objected  to  this,  and  said  I  would  take  her  home.  They  said 
they  could  do  nothing  with  her»  and  she  was  only  fit  for  a  lunatic 
asylum.  I  took  her  home  to  live  with  me.'*  Mrs.  Charles  Hazen 
says  :  "  She  came  to  live  with  us  in  this  way.  Dr.  DeWolf  came  in 
and  said  that  they  were  going  to  take  her  to  the  Asylum ;  that  he 
had  been  up  to  see  Robert  L.  Hazen,  and  he  had  consented  to  it. 
My  husband  said  he  would  not  consent  to  take  her  to  the  Asylum 
onttl  he  could  see  what  he  could  do  with  her.''  I  will  refer  to 
vrhat  Mr.  R.  L.  Hazen  says  in  a  most  emphatic' denial :  ^'  I  never 
it 
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^^"^^        8aw  any  symptoms  of  insanity  in  her.      I  never  heard  of   hef 
Be  Tub  Wnj.  wanting  to  marry  Dr.  DeWolf.     I  never  offered  to  send  her  to 
^'  a  lunatic  asylum,  and  no  recollection  of  sajring,  even  sarcastically, 

Brimdlit  '^  ^^*  DeWolf  of  sending  her  to  a  lunatic  asylum.*'  I  leave  the 
Razmk.  different  statements  of  the  parties  here  as  to  what  the  contestant 
charges  as  the  first  symptoms  of  insanity,  and  the  positive  denial 
of  the  other  brother,  without  giving  any  opinion  which  is  right  as 
to  their  recollection;  whether  this  did  or  did  not  take  place. 
What  does  it,  if  it  did  take  place,  amount  to  as  a  symptom  of 
insanity  ?  No  circumstances  are  given  by  the  contestant  how  her 
wish  to  marry  Dr.  DeWolf  was  manifested,  and  some  should  be 
stated,  and,  without  any  circumstances  stated,  from  which  the 
Court  could  judge,  it  is  only  the  opinion  of  the  witness.  Margaret 
Ann  Hazen's  evidence  is  only  hearsay.  She  could  not  marry  Dr. 
DeWolf  without  his  consent.  But  even  if  true,  it  would  not 
indicate  insanity.  It  is  well  known  historically  that  such  marriages 
have  taken  place,  and  do  take  place,  and  we  do  know  Parliament 
passed  an  Act  5  and  6  Wm.  4,  c.  54,  legalizing  all  marriages 
which  had  taken  place  between  a  person  and  the  deceased  wife's 
sister.  Such  marriages  may  be  contrary  to  the  Canons  of  the 
Church  of  England.  And  Bills  have  passed  (as  we  learn  from 
Parliamentary  history)  the  House  of  Commons  to  make  such 
marriages  legal,  and  which  have  been  defeated  in  the  House  of 
Lords,  but  it  was  not  said  or  urged,  nor  ever  hinted,  by  the  most 
violent  of  those  opposed  to  the  Bill,  that  it  indicated  insanity  or 
any  delusion  leading  to  insanity.  In  most  of  the  Provinces  in 
New  South  Wales,  enactments  have  passed  authorizing  such 
marriages  which  have  received  the  Royal  assent.  I  mention 
these  as  historical  facts  and  to  shew  that  such  marriages  are 
considered  free  from  any  supposition  that  it  indicates  insanity,  or 
any  evidence  of  such.  I  come  to  the  conclusion  this  affords  no 
ground  to  establish  or  base  a  case  of  insanity  upon.  Charles 
Hazen  then  gives  another  instance.  After  she  went  to  live  with 
him  in  1853,  when  he  moved  into  the  house  which  had  been 
occupied  by  Dr.  DeWolf,  and  in  which  Mrs.  DeWolf  died,  and 
her  unwillingness  to  sleep  in  the  room  alone  without  the  servant 
sleeping  there,  and  her  room  was  kept  untidy.  This,  certainly, 
is  not  surprising.     Most  ladies  would  have  a  repugnance  to 
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sleeping   alone   under   such   circumstances,  particularly  if  they         ^^"^^ 
were  at  all  nervous.     She  lived  with  him  prior  to  his  removal  to  Re  Thi  Will 
Musquash.     She  visited  Digby  several  times  in  the  summer.     She  ®' 

went  to  New  York  once  with  him;  he  speaks  of  her  saying  she  bbihdlbt 
was  not  sick.  Her  rents  amounted  to  $1000  a  year.  The  witness  Hasbx. 
goes  on  to  state  how  he  managed  her  property.  He  does  not 
aeem  to  have  acted  differently  from  what  he  would  have  done  as 
the  pdd  agent  for  attending  to  the  property  and  obtaining  the 
best  rents  he  could  for  his  principal,  and  while  he  gives  a  general 
description  of  her  unfitness  to  do  business,  she  appeared  to  manage 
to  save  money  without  his  knowledge,  for  she,  on  the  15th  January, 
1873,  eight  days  before  her  death,  when  quite  ill,  desired  him  to 
procure  a  water  debenture  for  $750,  gave  him  a  check  on  the 
Bank  for  the  same,  and  told  him  she  had  the  money  for  invest- 
ment This  was  the  first  the  witness  knew  of  her  having  the 
money  in  the  Bank.  He  bought  the  debenture  for  her  and  gave 
it  to  her.  This  shews  she  understood  something  about  investing 
money,  while  the  witness,  in  his  testimony  given  to  shew  the 
incapacity  of  the  testatrix  to  understand  the  property  she  had  and 
the  inability  to  take  care  of  it  without  his  assistance,  and  after  his 
iiilly  stating  what  he  did  and  what  Miss  Hazen  did  in  executing 
leases  and  other  transactions,  while  he  states  the  unfitness  of  the 
testatrix  to  do,  the  following  pertinent  question  is  put  to  the 
witness, and  how  does  he  answer  it?  ^'Do  you  wish  the  Court  to 
understand  that,  for  a  series  of  years,  when  you  were  managing 
Miss  Hazen's  business  under  power  of  attorney  from  her,  you 
were  instrumental  in  procuring  her  signature  to  leases,  notes, 
diecks,  powers  of  attorney,  and  other  important  papers,  when  you 
knew  she  did  not  comprehend  either  their  nature,  object,  character 
or  effect  V*  The  witness  answers :  ''  I  cannot  answer  that  question. 
I  decline  answering  it.  I  have  already  stated  how  her  mind  was." 
From  the  evidence  of  Mr.  Charles  Hasen,  the  contestant  of  this 
will,  the  only  inference  which  is  fidrly  to  be  drawn  is,  that  Miss 
Haien  had  great  confidence  in  him ;  he  was  her  brother  with  no 
fiimily,  and  not  engaged  in  business ;  he  was  a  proper  person  to 
manage  her  aflSurs,  and  could  speak  more  freely  to  him  than  to  a 
stranger ;  that  she  had  her  peculiarities  there  is  no  doubt,  but  that 
die  knew  how  to  take  care  of  her  money,  provide  for  her  house- 


Digitized  by  LjOOQIC 


DSBORAB 

Bbxkdlbt 


S42  CASES  IN  THE  SUPBEME  COtllT, 

18*76        hold,  dispense  her  charities,  and,  though  she  might  dress  Uxaitallj, 
lU  Teb  Will  her  conduct  was  that  of  a  gentlewoman.     Margaret  Ann  Hazen> 
<>'  the  wife  of  Charles  Hazen,  is  the  next  witness.     Her  acquaintance 

with  Miss  Hazen  commenced  in  January,  1838.  The  witnesa 
Hasbh.  states  there  was  something  peculiar  in  her  manner,  but  she  did 
not  pay  much  attention  to  it;  nothing  more  down  to  Mrs. 
De Wolf's  death.  From  1851  to  1858,  when  she  commenced  to 
build  her  house,  the  witniess  described  her  conduct  in  the  house 
at  table,  her  having  pet  cats  and  dogs,  her  dress ;  that  she  wanted 
to  build  four  years  before,  but  was  put  off;  that  then  she  deter- 
mined to  build.  The  witness  goes  on  to  describe  the  testatrix  as 
being  unfit  or  incapable  of  taking  charge  of  any  house,  and  says : 
^*  When  my  husband  remonstrated  with  her  against  building  the 
house,  and  after  he  had  put  her  off  four  years,  she  said  she  knew 
very  well  a  gentleman  that  would  take  charge  and  build  her  a 
house.  My  husband  then  thought  it  better  to  take  charge  and 
build  her  a  house.  She  then  said  if  he  would  take  charge  and 
build  her  a  house,  he  could  occupy  half  of  it ;  and  if  he  survived 
her,  he  was  to  have  the  house.  Upon  this  my  husband  went  on 
and  took  charge,  knowing  she  was  not  fit  to  live  alone."  This 
statement  by  the  witness,  in  regard  to  the  superintending  of  the 
house  by  Charles  Hazen,  is  quite  at  variance  and  inconsistent  with 
the  statements  of  Charles  Hazen  and  Robert  L.  Hazen.  Mr. 
Charles  Hazen  says :  ''  The  Bank  stock  sales  were  made  to  raise 
money  to  carry  on  the  building.  She  had  with  me  several  conver- 
sations about  it,  and  I  saw  no  other  way  of  raising  money  to  finish 
the  building,  I  employed  Fairweather.  I  don't  think  she  gave 
me  any  directions  about  it ;  she  left  it  to  me  entirely ;  no  doubt 
she  talked  the  matter  over.  I  also  spoke  to  Robert  about  it. 
Fairweather  drew  the  plans,  and  before  he  did  it.  Miss  Haaen 
pointed  out  what  she  wanted — the  height  of  ceiling  and  folding 
doors  between  the  drawing-rooms.  She  also  wanted  the  house  ot 
brick.  He  drew  the  plan  and  estimates  according  to  her  ideas  oi 
what  she  wanted.''  Mr.  R  L.  Hazen's  statement  upon  the  sab* 
ject  is :  ''In  1858  or  1859  she  took  it  into  her  head  to  build  a 
house.  I  advised  her  to  get  a  little  cottage  with  a  garden,  bat 
she  said.  No,  that  she  would  build  a  house  with  higher  ceilings 
and  larger  rooms  than  mine.     I  tried  to  persuade  her  from  doing 
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80^  but  she  was  determined  to  do  it,  and  did  it.     She  had  great        ^^^^ 
fondness  for  expense  and  decorations  of  all  kinds,  and  went  on  S4  Tm  Woj. 
and  bnilt  a  house  with  large  rooms  and  high  ceilings.     She  was  ^ 

very  fond  of  flowers  and  such  things.  She  was  always  a  person  bruidlst 
of  set  will  and  determination,  and  when  she  took  anything  in  her  Hauw. 
head  you  could  not  dissuade  her  from  it.  She  applied  to  Sir  John 
Fitzgerald,  notwithstanding  he  could  not  sell.  I  bad  frequent 
conversations  with  her  upon  this  subject,  but  I  could  do  nothing 
with  her.  She  said  her  property  was  her  own,  and  no  one  had 
claims  upon  her.  I  used  to  say  she  had  no  use  for  a  large  house, 
she  being  an  old  maid.  She  said  that  was  entirely  her  own  affair, 
and  if  she  had  a  fancy  for  large  rooms,  she  would  have  them.  She 
would  say,  "  Fay  what  thou  owest  and  live  upon  the  rest."  She  was 
always  very  high  upon  these  points,  always  asserting  a  right  to  do  as 
she  liked  with  her  own.  She  went  on ;  consulted  me  about  employ-^ 
ing  Fairweather.  I  said  he  was  an  expensive  man  and  did  every* 
thing  well.  She  employed  him  by  contract.  She  sold  some  of  her 
Bank  stock  and  some  other  property.  The  house,  with  the  land, 
coflt  £3500.  Her  brother  Charles  made  the  payments  for  her  to 
Fairweather.  He  kept  the  accounts  faithfully  ani  honestly." 
Now  these  statements  are  so  at  variance  with  what  the  witness 
Margaret  Ann  Hazen  states,  that  I  cannot  arrive  at  any  other 
conclusion  than  that  she  is  very  much  mistaken.  I  cannot,  there- 
fore, but  consider  her  other  statements  regarding  Miss  Hazen*s 
conduct  at  her  house  as  greatly  exaggerated.  The  manner  of 
treating  her  pets  would  be  repulsive  to  many  persons,  and  if  the 
treatment  which  pet  dogs  or  cats  generally  receive  from  their 
owners  was  laid  bare,  more  persons  would  be  considered  as  unfit 
to  make  a  will  or  dispose  of  their  property  as  the  testatrix  is 
claimed  to  be,  but  who,  in  all  other  transactions,  were  of  mind 
sufficient  for  all  the  ordinary  transactions  of  life.  The  witness 
farther  goes  on  and  states  '^  That  Mr.  Hazen  did  all  her  business 
for  her;  she  did  nothing  herself,  because  she  was  altogether 
incompetent  to  attend  to  any  business.  When  my  husband  was 
not  in  town,  and  she  wanted  any  business  done,  she  would  always 
get  me  to  do  it."  I  cannot  but  view  these  statements  as  greatly 
ezaggeratedj  and  she  could  not  speak  of  what  Miss  Hazen  did 
wbmT  the  witness  was  for  many  years  absent  in  Musquash,  as 
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^^^^-        Miss  Hazen  kept  her  house  and  accounts,  and  transacted  business 

Ss  Thi  Will  of  which  neither  Mr.  or  Mrs.  Hazen  knew  an3rthing  :  if  they  clid, 

V^'  they  have  entirely  omitted  it  in  their  statements,  as  will  be  shewn 

Bbindlit  '^®'^*f^®''  when  I  refer  to  the  evidence  produced  by  the  appellants. 

Haskh.       The  witness  gives  no  particulars ;  she  deals  largely  in  generalities 

of  what  took  place  from  October,  1851,  to  the  time  she  moved  to 

Musquash,  and  she  deals  in  the  same  manner  about  Miss  Hazen, 

when,  it  appears,  the  witness  was  not  with  her,  so  that  this 

evidence  must   be  received  as  very  unreliable  and  with  great 

doubts  as  to  the  truthfulness  of  the  statements  thus  made.     The 

other  witnesses  were  her  tenants.     These  persons  went  to  her 

about  their  rents  or  to  obtain  a  lease ;  they  describe  her  manner 

as  eccentric,  but  they  were  always  satisfied  to  take  her  receipt  for 

the  payment  of  her  rent     While  she  would,  as  they  describe,  act 

in  a  strange  manner,  she  was  quite  alive  to  obtain  and  receive  her 

rents,  took  good  care  to  look  after  her  own  interest,  and  no  foolish 

or  indiscreet  bargains  were  made  by  her.     Then  there  is  Mary 

Darly,  a  servant,  who  lived  with  Miss  Hazen  eighteen  months, 

and  her  sister,  Catherine  Darly,  a  servant,  who  lived  with  Mr. 

Charles  Hazen  in  187S,  up  to  her  death.     They  describe  Miss 

Hazen  as  being  very  eccentric  and  odd.     Catherine  Darly,  who 

was  there  occasionally  to  visit  her  sister,  describes  scenes  which 

she  said  took  place  while  they  three  were  in  the  room,  and  she  says  : 

"  We  (that  is,  her  sister  and  herself)  asked  her  what  she  did  that 

for,"  but  when   Mary  Darly  is  recalled  to  confirm  her  sister's 

account,  she  says  she  was  not  present,  and  knows  nothing  of  it 

herself.     This  shews  a  person  casually  in  the  house  gives  a  more 

extravagant  account  of  Miss.    Hazen's   conduct   than,  her   own 

servant ;  testimony  of  this  kind,  under  such  circumstances,  must 

be  received  with  much  caution.     Catherine  Buckly,  whose  sister 

lived  with  Miss  Hazen  from  the  time  she  moved  into  the  brick 

house,  and  died  in  her  service,  a  period  of  fourteen  years,  gives  an 

account  of  what  she  saw,  when  visiting  her  sister,  while  there. 

She  says :  "  I  was  often  at  Miss  Hazen's  house  when  my  sister 

lived  there."     At  one  time,  then,  when  her  sister  was  sick  for 

three  months,  she  was  there  every  night,  she  says :' '  The  infiuence 

that  my  sister  had  over  Miss  Hazen  was,  that  she  used  to  nurse 

her,  and  had  the  management  of  the  house."    She  describes  Mist 
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fiazen's  kmdness  to  her  sister^  and  that  she  went  every  day  to  see        1976 

her,  and  was  much  affected  at  her  death ;  speaks  of  her  being  of  a  J26  Tn  Will 

kind  and  generous  disposition ;  read  a  great  deal,  went  to  church  ^' 

regularly,  used  to  send  the  witness  to  market,  take  her  pass*book  to 

the  butcher,  and  have  entries  made  in  it ;  and  when  she  returned^       Haxu. 

Miss  Hazen  would  examine  it     The  testimony  which  this  witness 

gives  contrasts  very  strangely  with  that  given  by  Mary  Daily  and 

her  sister  Catherine,  who  only  lived  with  Miss  Hazen  for  the  last 

eighteen  months  preceding  her  death.      One  of  the  carpenters 

speaks  of  her  coming  to  the  house  when  it  was  building  and  said 

something  at  which  they  laughed.     William  Givan  speaks  of  her 

supposing  the  house  he  lived  in  was  on  the  ground  the  testatrix 

had  rented  to  him  in  1859,  and  describes  her  being  annoyed  at  his 

not  paying  the  rent,  and  spoke  of  the  splendid  house  he  had  upon 

it ;  and  when  she  was  told  it  was  not  on  her  land,  it  made  her 

appear  quite  nervous.     Ann  Kerr's  testimony  is  that  which  she 

saw  when  there  as  a  domestic  servant,  and  occasionally  when  she 

was  attending  a  servant  when   sick;    she   describes   her  inter* 

ference  when  cooking,  but,  when  cross-examined  as  to  Miss  Hazen 

being  odd,  she  referred  to  house-keeping  and  other  little  things 

when  she  was  there  eight  weeks,  but  there  is  nothing  in  the 

evidence  of  this  witness  to  shew  Miss  Hazen  did  not  control  her 

own  house  and  pay  her  servants.     Mary  Rice  is  also  Ihe  widow 

of  one  of  the  testatrix's  tenants.     She  says  that  Miss  Hazen's 

memory  was  not  good  as  to  who  were  her  tenants;  but  the 

examination  of  this  witness,  and  the  statements  in  her  cross* 

examination,  clearly  shew  that  her  own  memory  was  very  bad« 

and,  therefore,  she  would  hardly  be  a  competent  person  to  speak 

of  Miss  Hazen's  memory.     Margaret  McBeath's  testimony  goes 

back  to  the  summer  of  1870  or  1871.     She  describes  going  to 

Miss  Hazen's  house,  cannot  tell  exactly  the  time :  she  wanted  a 

lease,  and  describes  Miss  Hazen  as  being  very  odd ;  but  on  her 

cross-examination  she  can't  tell  when  she  went  on  the  lot  she 

wanted  to  get  a  lease  for ;  cannot  tell  whether  it  was  before  or 

after  she  got  a  lease  from  Miss  Hazen  that  she  came  to  her  house ; 

the  evidence  was  that  of  a  dissatisfied  person  who  had  not  got  a 

lease  to  her  wishes,  and  was  not  favorably  impressed  with  Miss 

Hazen's  treatment  of  her,  but  this  being  after  the  making  of  the 
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itfs        will  and  codicils  cannot^  if  all  trae,  affect  the  questions  raised  in 

m$  Tn  Wiu.  this  matter.     Mary  Greer's  testimony  is  of  some  importance^  as 

^         shewing  that  Miss  Hasen  had  a  perfect  recollection  of  the  will 

n  _  she  had  made,  and  Mrs.  Chandler,  her  niece,  beinff  a  devisee  nnder 

SBIVDLVt 

her  will,  and  her  death  having  taken  place,  it  might  be  necessary 
to  make  a  change  in  her  will,  and  wishing  her  brother  Robert 
might  return  from  Ottawa  in  order  that  such  changes  might  be 
made  in  her  will  as  would  be  necessary  by  reason  of  the  death  of 
one  of  the  beneficiaries  in  the  will.  The  witness  speaks  of  her 
being  absent  and  restless,  with  peculiarities,  but  knowing  her  very 
intimately,  and  being  on  very  friendly  terms,  and  being  accus- 
tomed to  it«  she  took  no  notice  of  it ;  her  ideas  were  bright ;  she 
always  gave  the  witness  two  dollars  at  Xmas  since  she  could 
remember.  By  the  codicil  which  she  made  she  devised  to  witness 
a  piece  of  land  at  Torrybum ;  she  then  ceased  giving  her  the  two 
dollars,  saying  she  had  done  better,  and  had  paid  Mr.  Frith  two 
dollars  for  drawing  up  the  codicil.  Charles  Hazen  applied  to 
witness  to  know  if  she  knew  anything  of  Miss  Hazen's  will  or 
papers,  and  the  codicil  of  the  will  was  handed  by  her  to  Mr. 
Charles  Hazen  at  the  house  after  Miss  Hazen's  death.  This  is  a 
very  striking  piece  of  testimony :  it  conveys  the  impression  that 
Mr.  Charles  Hazen  supposed  his  sister  was  of  sound  and  dispos- 
ing mind,  competent  to  make  a  will,  and  this,  coupled  with  the 
testimony  of  his  wife  and  the  expectation  that  the  house  would  be 
left  to  him,  and  when  they  knew,  when  Miss  Hazen  moved  into 
her  house,  she  had  made  a  will,  and  the  contents  known  to  them 
as  stated  by  Margaret  Ann  Hazen  when  recalled,  and  that  she 
was  going  to  leave  the  house  to  her  brother  Charles.  Is  it  not 
strange  that  these  witnesses,  when  speaking  of  the  testatrix's 
incompetency  to  make  such  a  will,  should,  at  the  same  time,  speak 
of  her  saying  the  house  would  be  left  to  her  brother  Charles  ? 
Does  not  all  this  shew,  by  their  own  conduct,  actions,  and  the 
expectations  which  they  had,  that  they  believed  in  their  own 
minds,  and  that  the  judgment  which  they  then  had  formed  was,  that 
Miss  Hazen  was  competent  to  make  a  will  and  dispose  of  her 
property.  It  is  quite  clear  that,  after  the  testatrix  moved  into 
her  house  in  1860,  she  resided  alone,  with  the  exception  of  two 
'  winters  that  Charles  Hazen  and  his  wife  were  there,  and  their 
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visits  to  her  in  St.  John  were  only  occasional,  and  living  at  Mus-         ^^^^ 
qnashy  seventeen  miles  from  her,  they  could  know  but  little  about  Be  Tn  Will 
her.     What  Charlotte  Patterson  states  is,  she  was  one  of  Miss  ^' 

Hazen's  class  in  the  Sunday-school  of  Trinity  Church,  and  after  B,i,„,>i.gY 
she  was  married  Miss  Hazen  remembered  her,  and  was  always  Hism. 
kind  to  her.  ^  She  says  Miss  Hasen  was  odd  and  eccentric.  Maria 
Creer  gave  much  the  same  evidence  as  her  daughter,  Mary  Creer. 
Ann  McKillop  states  that  the  testatrix  told  her  the  house  would 
be  for  Charles  Hazen,  and  that  her  dress  was  not  suitable  to  her 
age.  Jane  Macfarlane  says  that  she  wanted  to  go  in  bathing  on 
occasions  when  at  Carleton,  when  the  water  was  too  roughs  and 
she,  therefore,  draws  an  unfavorable  opinion  of  a  person's  sanity 
who  would  do  so.  Dr.  Botsford  gives  it  as  his  opinion  that  she 
was  not  of  sound  mind  on  the  22nd  April,  1869,  and  says  the 
soundness  of  her  mind  must  be  judged  by  her  acts ;  that  she  was 
an  eccentric  person,  and  the  eccentric  acts  were  in  small  things, 
and  he  gave  as  an  instance  at  his  own  house,  at  an  evening  party, 
when  a  Rev.  gentleman  was  asked  to  sing,  and  finally  yielded^ 
commeocing  with  a  song  in  which  occurs,  ^^  Round  a  neap  came 
toddling  hame,"  and  she  did  not  stop  to  hear  it  out.  The  first 
tune  of  the  song  may  have  led  Miss  Hazen  to  believe  it  was 
hardly  a  proper  song  for  ladies  to  hear,  and  having  urged  the 
Bev.  gentleman  to  sing,  she  felt  mortified  at  this,  and  this  was 
the  cause  of  her  abruptly  leaving ;  but,  as  the  gentleman  who 
sang  the  song  has  been  dead,  as  one  of  the  witnesses  states,  it  is 
rather  too  remote  to  urge  as  a  ground  to  establish  insanity  existing. 
He  further  states  that,  in  his  opinion,  there  is  no  perfect  mind,  but 
that  there  is  an  undue  preponderance  in  some  faculty  over  the 
other,  or  an  undue  deficiency  in  some  faculty  from  that  of  another, 
in  all  minds.  He  says  :  "  I  should  regard  a  well-balanced  mind 
as  a  sound  mind.  By  the  first  of  April,  1^69,  I  considered  Miss 
Hazen  in  a  convalescent  state ;  the  congestion  of  the  lungs  was 
conquered,  and  she  was  coming  up  to  her  ordinary  state  of  health," 
and  says  he  cannot  call  to  mind  anything  that  makes  him  remem- 
ber that  she  was  at  that  time  more  or  less  unsound  in  mind  than 
she  was  before  her  illness.  By  Dr.  Botsford's  evidence,  who  was 
her  medical  attendant  for  a  long  period,  with  the  exception  of  two 
years,  he  is  of  opinion  she  was  decidedly  eccentric,  and  he  makes 
23 
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^^^^         up  his  mind  from  a  number  of  things,  which  make  an  impression 
Re  Tee  Whl  and  slip  from  the  memory,  that  the  normal  state  of  her  mind  was 
^'  comparatively  sound,  and  one  must  judge  of  the  soundness  of  her 

Bri  N  DLBt  *^^®  '^y  ^^^  *^^®  themselves.  I  have  now  carefully,  1  hope,  analyzed 
Haki>.  the  whole  of  the  testimony  bearing  upon  the  capacity  of  the  testa- 
trix produced  by  the  opponents  of  the  will  of  1869,  given  by  all 
the  witnesses  who  could  speak  of  the  testatrix  up  to  that  period, 
and  speaking  of  this  evidence,  and  this  evidence  alone,  I  conceive 
that  it  is  utterly  impossible  to  tirrive  at  any  conclusion,  but  that 
the  attempt  to  prove  general  incapacity  at  the  time  of  making  the 
will  and  codicils  had  wholly  and  entirely  fiiiled.  I  do  not  mean 
to  say  but  that  the  testatrix  was  of  a  nervous  disposition,  eccentric 
in  many  ways,  but  there  was  no  evidence  of  any  want  of  general 
capacity  to  manage  her  house,  transact  ordinary  business  of  so 
doing,  taking  care  of  her  money,  not  applying  it  to  useless  or 
trifling  objects.  She  was  religiously  disposed,  charitable  to  all 
good  purposes,  making  herself  useful  in  sewing  circles.  She 
certainly  had  a  mind  and  will  of  her  own,  as,  when  applied  to  to 
give  a  piece  of  land  in  Waterloo  street  on  which  to  build  St. 
Maiy^s  Church,  she  promised  to  give  it,  and  she  did  give  it, 
notwithstanding  the  wishes  of  her  brothers  to  the  contrary ;  so  as 
regards  the  building  of  her  house,  the  furnishing  of  it,  saving 
money  from  her  income,  and  investing  it  to  within  a  few  days  of 
her  death.  Some  of  the  testimony  of  the  witnesses  is  very  extraor- 
dinary, but  it  is  from  persons  who  have  had  no  dealings  or  trans- 
actions with  the  testatrix,  but  occasionally  being  at  her  house, 
seeing  and  hearing  much  more  than  those  more  permanently  there, 
and  when  the  conduct  and  capacity  for  transacting  business,  the 
actually  discharging  those  duties  in  a  rational,  ordinary  and  accus- 
tomed manner,  of  persons  moving  in  the  same  social  circles  as  the 
testatrix,  I  think  we  should  receive,  and  consider  with  great  care 
and  caution,  the  testimony  of  servants  and  their  visitors  regarding 
the  conduct  and  actions  of  the  testatrix  in  her  own  house,  more 
particularly  when  no  dates  and  years  are  given,  but  spreading 
over  periods  from  one  to  ten  years,  and  much  of  that  evidence 
being  the  opinion  of  the  witnesses  or  the  conclusions  of  their 
own  minds.  It  is  clear  the  testatrix  knew  what  she  was 
doing  when  the  will  and  codicils  were   made.     Of  that  there 
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cannot,   1  think,  be  any  doubt;  and   her   brother  Charles  has        i^^^- 
not  been  left  as  much  as   the  Court  below   think  he  ought  to  Be  Tbm  Will 
have,  and  upon  that  ground  the  probate  of  the  will  is  refused,  ^' 

for  the  Judge  of  Probate,  in  speaking  of  the  wills  drawn  by  b^indlit 
Mr.  Dole  in  1865  and  Mr.  Wedderburn  in  1862,  particularly  Hakbk. 
what  Mr.  Dole  states,  says:  ''They  shew  that  she  made  wills 
quite  reasonable  in  their  provisions,  and  if  either  of  those  wills 
were  before  me  for  probate,  I  should  unhesitatingly  order  them  to 
Be  admitted  as  duly  proved,  and  find  that  when  she  made  them 
she  was  of  sound  and  disposing  mind,  memory  and  understanding, 
bat  I  think  a  very  different  question  conges  up  for  my  decision 
under  the  proposed  will."  ♦  *  «*  Under  her  other  wills  he  (Charles 
Hazen)  was  largely  a  beneficiary."  Sir  John  Bohillt,  M.  R., 
in  6  Jur.  N.  S.,  127fi,  says  i  "  The  contents  of  a  will  are  very 
dangerous  grounds  to  rest  upon,  even  when  connected  with  other 
testimony.  But  in  cases  where  there  is  no  question  as  to  unsound- 
ness of  mind,  but  only  absence  of  mind,  and  the  only  question 
whether  the  deceased  knew  what  he  was  doing,  the  contents  of 
the  will  can  rarely  be  brought  to  throw  light  upon  the  subject." 
When  the  will  of  1869  was  prepared  and  left  with  the  testatrix 
from  the  afternoon  of  one  day  to  the  morning  of  the  next  by  Mr. 
Frith,  she  had  ample  time  for  perusal,  consideration  and  reflection^ 
and  she  makes  an  addition  by  way  of  a  codicil  in  her  handwriting, 
making  a  bequest  to  her  brother  Charles  of  some  plate  and  house- 
hold furniture ;  the  bequest  might  be  small,  but  it  shews  she  had 
not  forgotten  him.  What  her  reasons  for  so  doing  were,  we  have 
no  means  of  ascertaining.  While  some  of  the  testimony  shews 
Miss  Hazen  had  said  her  brother  Charles  was  to  have  the  house 
if  he  survived  her,  others  say  she  proposed  to  leave  the  brick 
house,  which  Mrs.  Chandler  was  left  a  life  estate  in,  to  her  brother 
Bobert,  and  one  (Mrs.  Mahoney)  states  the  testatrix  told  her  she 
did  not  intend  doing  any  more  for  him ;  that  he  had  a  larger 
portion  of  her  father's  estate  than  his  other  brother  and  sisters. 
What  eflkct  this  had  on  her  mind  in  making  the  will  we  can  form 
no  opinion  of.  One  thing  is  certain,  that  the  codicil  shews  plainly 
•he  considered  her  brother  Charles  when  she  executed  the  will, 
and  her  memory  was  good  and  mind  clear ;  that  she  perfectly  under- 
•tood  what  she  was  doing,  and  leaving  the  silver  and  the  furniture 
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^^^^  shews  plainly  she  had  not  forgotten  her  brother  Charles.  Why 
Be  Tee  Woj.  should  she  leave  more  to  him  than  to  her  brother  Robert  ?  Charles 
^^  had  had  more  of  his  mother's  estate  than  either  of  the  others,  and 
BBiirDi.BT  ^^^®  ™*y  hsive  influenced  her.  I  now  come  to  the  evidence 
Haebk.  produced  by  the  appellants  to  support  the  will,  and  to  shew  the 
testatrix  had  testamentary  capacity.  Robert  L.  Hazen,  a  witness^ 
produced  certain  leases,  dated  in  1837  and  1838,  signed  by  the 
testatrix  in  her  own  handwriting,  and  by  Mrs.  DeWolf,  Charles 
Hazen  and  witness,  nine  in  number.  These  were  objected  to  by 
the  contestants  upon  the  grounds,  1st.  That  the  leases  were  not 
acted  upon ;  Sndly.  The  transaction  is  too  far  back ;  and  Srdly. 
That  a  party  might  be  able  to  make  a  lease  and  not  able  to  make 
a  will.  The  papers  were  received  subject  to  the  objections.  I 
am  of  opinion  the  evidence  was  proper.  The  leases,  though  never 
acted  upon,  shew  certain  acts  done  by  the  testatrix,  recognized 
and  acknowledged  by  the  contestant,  as  to  her  competency  to  do 
acts  which  only  sane  persons  should  do,  and  to  answer  the  case  of 
the  contestant  in  shewing  insanity  in  the  family  and  to  n^ative 
the  inference  which  is  attempted  to  be  set  up  that  the  testatrix's 
mind  was  tainted  with  insanity,  or  at  least  that  the  contestant  and 
his  family  never  treated  her  as  if  she  was.  Secondly.  The  trans- 
action took  place  within  the  time  the  cpntestant  has  given  evidence 
to  shew  there  was  insanity  in  the  family ;  and  Thirdly.  A  lease 
would  be  voidable  in  the  same  manner  as  a  will  by  the  heirs,  if 
there  was  fraud  or  undue  influence,  as  against  the  lessors :  Dae 
d.  Hickman  v.  Kin^  /  Hickman  v.  North  Britiih  and  Mercantile  Ins, 
Co*  It  was  evidence  that  the  testatrix  was  treated  by  the  fumily 
as  competent  to  do  the  act  necessary  to  make  a  division  of  her 
mother's  estate,  and  to  lay  a  foundation  for  shewing  her  oompet-* 
ency  to  manage  her  a&irs.  Evidence  of  letters,  dated  June,  18S8, 
from  St.  Andrews  to  the  witness,  and  other  papers  regarding  her 
property;  receipts  for  stock  in  18S9,  from  that  period  to  1851,  are 
evidence  to  shew  the  state  of  mind  and  capacity  to  do  the'  acts.  The 
witness  collected  her  rents  and  paid  them  over  to  her.  The  death 
of  her  sister  (Mrs.  DeWolf)  affected  testatrix;  she  was  muck 
attached  to  her  sister.     She  talked  to  him  about  Mrs.  DeWolf 's 

1 1  HaimAy,  331.  '  2  Hsanaj,  235. 
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death,  about  her  will,  and  how  she  had  left  her  property.     The         ^^^^ 
testatrix  delirered  her  will  and  the  codicil  to  the  witness  on  the  lU  Thi  Wii.l 
SSrd  April,  1869,  the  day  after  the  execution  thereof,  at  witnesses  ^ 

own  house,  and  "I  indorsed  on  the  envelope  *for  safe-keepings  Bam d Lit 
2Srd  April,  1869. — R.  L.  H/ ''  She  would  appear  to  have  been  HAinr. 
out  in  April,  as  she  has  bills  receipted  on  the  14th  April  and  3rd 
May.  On  the  16th  April  she  received  her  dividend  on  her  Bridge 
stock.  The  testatrix  asked  the  witness's  advice  regarding  her 
property,  of  which  she  appeared  to  have  a  perfect  knowledge, 
and  in  every  way  she  was  treated  by  her  brother  as  competent  to 
manage  her  own  affairs.  l*he  will  had  been  deposited  in  the 
Bank,  and  the  witness  fully  explains  she  spoke  to  him  about  it 
once,  and  he  made  search  for  it  at  the  Bank.  Mrs.  Sarah  Jane 
Mackay  was  well  acquainted  with  Miss  Hazen  for  a  period  of  forty 
years,  and  had  been  intimate  with  her  for  twenty  years  before  her 
death,  and  met  her  almost  every  week  during  this  period ;  spent 
three  summers  with  her  at  the  Bay  Shore,  and  the  fourth  summer 
visited  her  very  frequently  while  she  was  there ;  lived  with  her 
during  those  three  years  (1866,  1867,  1868)  two  to  three  months 
at  a  time.  The  only  peculiarity  the  witness  ever  noticed  in  the 
testatrix  was  in  her  quickness  of  manner.  Her  memory  of  things 
was  very  good,  and  conversations  very  connected^  She  wa^  not 
more  peculiar  in  her  manners  than  many  others.  William  Mackay, 
the  husband  of  the  last  witness,  who  speaks  of  his  knowledge  of 
Miss  Hazen,  from  her  visiting  at  his  house  very  frequently^  in  a 
sociable  manner,  and  having  lengthened  conversations  with  her,  says 
she  read  a  great  deal,  and  conversed  about  the  literature  of  the 
day.  Always  found  she  talked  connectedly  on  the  subject  we 
commenced  about.  She  was  impulsive  in  her  manner.  Thef 
witness  is  desired  to  describe  what  he  means  by  being  impnlsive 
in  her  manner  ?  He  says  :  '*  If  I  start  up  and  go  away  without 
staying  the  usual  time  after  conversation  without  bidding  good- 
bye, that  IS  what  I  mean  by  impulsive.''  She  dressed  richly,  anfd 
would  sometimes  have  fineries  on  her  that  I  did  not  see  on  other 
peraotts.  Doctor  Bayard  and  Doctor  Travers  give  their  testimony 
r^ardisg  the  testatrix.  Doctor  Bayard  had  known  her  since  he 
has  been  in  practice,  over  thirty  years ;  be  first  vidted  her  in  her 
house  profidssionally  in  1867,  from  16th  April  to  S4th  IMby,  aiid 
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1876        two  visits  in  August.     She  was  confined  to  her  bed.     He  says  : 
Be  Thb  Will  '<  I  directed  her  in  regard  to  the  medicines.     I  wrote  the  prescrip- 
^'  tions  and  handed  them  to  herself.     I  saw  the  prescriptions  had 

«-,-  ,  -w  been  filled.  I  saw  her  on  the  day  she  died  in  consultation  with 
Haw.  d^*  Harding.  I  did  not  attend  her  professionally  between  1867 
and  1873.  I  frequently  saw  her  on  the  streets.  She  called  and 
paid  me  some  money ;  asked  me  for  my  bill.  I  never  detected 
anything  defective  in  her  memory.  I  remember  when  she  paid 
me  some  money  it  was  nearly  what  she  owed  me.  So  far  as  I  had 
any  knowledge  of  her,  I  considered  her  capable  of  performing  the 
ordinary  duties  of  life.  If  I  had  not  thought  her  perfectly  right, 
I  would  not  have  trusted  her  to  have  taken  medicines  without 
giving  directions  to  a  third  party.  Had  I  thought  her  insane,  I 
should  not  have  trusted  her  to  take  medicine  for  fear  she  would  have 
taken  it  improperly."  The  witness  says  she  was  a  very  eocentric 
person,  and  he  gives  an  exposition  of  wherein  it  differs  from 
mania,  monomania,  delusion  or  insanity.  He  further  says,  as  far 
as  he  could  judge  from  any  communications  he  had  with  her 
treating  her  when  ill,  he  had  no  reason  to  suspect  she  labored 
under  any  delusion,  or  that  she  displayed  any  symptoms  to  lead 
him  to  suspect  that  she  labored  under  any  mania  or  monomania. 
Dr.  Travers,  who  had  known  Miss  Hazen  before  death  about 
eighteen  or  twenty  years,  and  had  prescribed  for  her  at  times, 
says :  ''  I  looked  upon  Miss  Hazen  as  being  peculiar  to  the  ordi- 
nary run  of  society.  There  was  something  peculiar  about  her. 
That  peculiar  manner  would  arise  from  many  causes ;  first,  her 
natural  disposition  and  mode  of  life ;  it  might  make  her  peculiar 
in  some  respects,  or,  in  other  words,  you  might  call  it  eccentric 
Ladies  of  her  time  of  life,  and  leading  a  single  life,  are  always  a 
little  more  or  less  peculiar ;  that  is,  by  looking  at  them,  you  would 
guess  they  were  never  married.  When  I  speak  of  her  mode  of 
life,  I  mean  living  alone  unmarried ;  would  give  her  a  different 
turn  as  to  manners  of  society,  and  she  being  of  a  religious  turn, 
would  bring  it  out  more."  I  do  not  consider  that  the  testimony  of 
Dr.  Botsford^  her  medical  attendant,  proves  any  more  than  that 
Miss  Hazen  was  eccentric  and  nervous ;  she  was  obstinate  at  times. 
The  Doctor  does  not  attempt  to  describe  the  line  of  demarcation 
where  sanity  ends  or  insanity  begins  in  the  absence  of  delusion. 
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He  finds  no  delusion  existing  in  her  mind,  and  he  should  judge         ^^^^ 
of  the  state  of  her  mind  by  anything  done  to  be  viewed  in  the  Re  Thb  Will 
light  of  common  sense>  that  it  might  or  might  not  be  in  accordance  ^' 

with  common  dense,  and  the  act  itself  must  be  judged  as  to  its  fi^iaDLiT 
reasonableness  by  its  being  in  accordance  with  reason.  The  learned  Hasbv. 
Judge  in  the  Surrogate  Court  finds  from  the  testimony  that  Miss 
Hasen  was  quite  of  testamentary  capacity  when  she  made  the  wills 
as  stated  by  Mr.  Dole  and  Mr.  Wedderbum.  From  the  codicil 
which  the  testatrix  prepared  herself  on  the  evening  of  the  21st 
April,  1869,  when  the  will  had  been  left  for  her  perusal,  and 
which  there  can  be  no  doubt  she  did  peruse,  and  added  a  codicil 
thereto,  there  is  no  doubt  that  her  brother  Charles  was  brought 
vividly  before  her  mind,  and  it  is  beyond  doubt  that  she  perfectly 
understood  what  her  will  was  and  what  she  intended  to  her 
brother.  Mr.  Dole  has  only  a  vague  remembrance  of  what  her 
will  contained,  and  then  Miss  Hazen  had  no  house  which  she 
could  leave  to  any  one,  and  Mr.  Wedderburn  has  no  recollection 
beyond  a  legacy  to  R.  L.  Hazen's  daughter.  If  she  was  then 
competent  to  make  a  will,  what  change  has  taken  place  to  prevent 
her  making  a  will  in  1869  ?  The  insanity  which,  the  contestant 
complains  of  in  preventing  her  making  a  will  now,  existed,  if  at 
all,  in  1855  and  1862 ;  but  because  the  will  does  not  provide  ior 
the  contestant  a  larger  proportion  of  the  property  than  contained 
in  the  first  codicil,  is  the  testatrix  to  be  deprived  of  the  riglit  of 
which  the  laws  of  England  leave  free  to  every  one  of  testamentary 
capacity  to  do  :  to  make  a  will  and  dispose  of  her  property  as  she 
may  see  fit.  I,  therefoie,  arrive  at  the  conclusion  that  the  testa- 
trix was  fully  competent,  from  a  careful  review  of  all  the  evidence, 
to  make  the  will  of  1869.  That  she  fully  understood  how  she 
was  disposing  of  her  property,  and  when  she,  in  the  year  following, 
added  a  codicil  making  some  slight  alteration,  she  had  a  recollec 
tion  of  the  contents  of  her  will ;  and  the  life  estate  she  had  left  to 
her  niece  (Mrs.  Chandler)  in  the  house,  but  had  lapsed  in  conse- 
quence of  her  death.  We  now  come  to  the  codicil  made  on  the 
first  day  of  April,  1870,  in  which  the  testatrix  ratifies  and  confirms 
her  will  made  in  1869.  The  learned  Judge  admits  her  mind  had 
come  to  its  normal  state ;  that  he  could  not  consider  this,  inasmuch 
as  she  had  not  the  will  to  refer  to  when  she  made  the  codicil. 
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ig^g        The  same  objection  was  made  by  the  counsel  in  the  Probate  Court. 

lU  Tbm  Will  We  do  not  find  this  objection  was  urged  at  the  hearing  of  this 
^  appeal.     There  are  many  cases  in  the  Books  that  codicils  haye 

j^ been  made  by  testators  when  they  could  not  have  had  their  wills 

T^AK—  in  their  possession,  having  been  made  at  difFerent  places  from 
which  the  wills  were,  and  no  authority  was  cited  in  support  of 
this  olgection,  nor  do  we  think  any  can  be  found.  Many  authori- 
ties are  to  be  found  of  a  codicil  confirming  a  will.  In  fVilliams 
on  Executors,  p.  1,  b.  &,  it  is  said :  **  It  has  long  been  settled  law 
that  the  republication  of  a  will  is  tantamount  to  the  making  of 
that  will  de  novo ;  it  brings  down  the  will  to  the  date  of  repub- 
lishing, and  makes  it  speak,  as  it  were,  at  that  time.  In  short,  the 
will,  as  republished,  is  a  new  will."  See  also  The  GowU  of  Lydia 
MeUhias.^  In  short,  numerous  cases  can  be  found  in  the  books  of 
codicils  being  made  in  the  absence  of  the  testator  having  the  will 
present,  and  being  in  a  different  place  from  where  the  will  was 
left.  No  question  was  raised,  or  i(  raised,  would  it  be  effectual, 
and  I  think  no  case  will  be  found  in  the  books.  The  codicil 
made  by  Miss  Hazen  in  1870,  and  no  question  being  made  as  to 
the  testatrix's  want  of  testamentary  capacity,  it  confirms  the  will 
made  in  April,  1869,  which  amounts  to  a  republication  of  the 
same  as  if  made  in  1870,  when  the  codicil  was  executed.  Upon 
these  grounds  we  are  of  opinion  the  decision  of  the  Surrogate 
Judge  must  be  reversed,  and  that  this  matter  must  be  returned  to 
the  Court  below,  and  that  probate  of  the  will  and  codicils  of  the 
late  Deborah  Brindley  Hazen  be  granted  to  the  executor  therein 
named;  but  as  he  has  died  since  the  qpmmencement  of  these 
proceedings,  administration  will  be  granted  with  the  will  annexed 
to  the  proper  person.  As  the  appeal  on  this  case  has  been  sus- 
tained, the  appellants  will  be  entitled  to  their  costs,  to  be  paid 
out  of  the  estate.  We  also  allow,  under  the  peculiar  circumstances 
of  this  case,  the  contestant  below  and  respondent  here,  his 
costs,  to  be  paid  out  of  the  estate. 

Allbn,  C.  J.,  and  Wetmokb  and  Duff,  J.  J.,  took  no  part. 
Ajppeal  sustained,  costs  to  he  paid  out  of  estate^ 

^  32  L.  J.  Bap.  P.  ft  M.  116. 
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It  is  Ordered  that  so  much  of  the  Bole  of  Michaelmas  Temij 
SOth  Victoria,  as  provides  that  causes  entered  on  the  Motion 
Paper  shall  come  on  to  be  heard  immediately  after  the  conclusion 
of  the  Common  Motions  at  the  beginning  of  each  Term,  is  hereby 
rescinded ;  and  that  hereafter  causes  and  matters  on  the  Motion 
Paper  shall  come  on  to  be  heard  on  the  second  day  of  each  Term, 
as  provided  by  the  Bule  of  Hilary  Term,  6  Wm.  4th. 

John  C.  Allisn, 
J.  W.  Weldon, 
Charles  Fisher, 
A.  B.  Wetmore, 
Charles  Duff. 


24 

/Google 


Digitized  by  ^ 


CASES  DEl'ERMINED 
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SUPREME  COURT  OF  NEW  BRUNSWICK, 

EASTEE  TERM,  XXXIX  VICTORIA. 


1876  JONES  AJTD  Wipe  v.  CALKIN  bt  al. 


Jpril,  [BQUITT  APPBAL.] 

Appeal — Whither  appellate  tribunal    tvill  interfere    with  jvdgment   of 
Court  below  on  question   of  fact  —  Misjoinder  —  Proper  remedy  — 
Hearing — Failure  to  prove  all  the  allegations  in  BtU — Deed — 
Avoiding^  where  grantor  incapable  of  contracting — Intoxi- 
cation — Acquiescence  —  Pleading —  Multifariousness — 
Equity  —  Where   parties    cannot    he    placed    in 
statu  quo  ~  In  suit  to  avoid  a  deed,  wliether 
necessary  to  set  aside  agreement  made 
as  part   consideration. 

Where  the  Judge  of  the  Court  below,  whose  judgment  is  appealed  from,  has  had 
the  witnesses  before  him,  and  heard  their  testimony,  an  appellate  tribunal 
will  never  interfere  with  his  decision  upon  a  question  of  fact,  unless  for  an 
error  in  it  which  is  overwhelming. 

An  objection  that  a  party  was  improperly  joined  as  co-plaintiff  in  a  suit  in 
equity  cannot  be  raised  as  a  ground  of  appeal  from  the  decision  of  the  Judge 
below  at  the  hearing  of  the  cause,  but  must  be  disposed  of  under  the  17  and 
18  Vic,  c.  18,  sub-chap.  2,  sec.  24. 

The  failure  of  plaintiff,  at  the  hearing,  to  prove  one  or  more  allegations  in  his 
Bill  is  not  a  ground  for  dismissing  the  Bill,  if  he  has  proved  other  allegations 
which  will  entitle  him  to  the  relief  prayed  for. 

In  order  to  avoid  a  deed  made  by  a  lunatic,  or  person  in  a  state  of  intoxication, 
two  things  must  be  established,  Ist.  His  incapacity  to  contract;  2nd.  His 
equitable  right  to  be  relieved ;  and  where  the  incapacity  to  contract,  as  the 
result  of  dissipation,  was  established,  and  inadequacy  of  consideration  shewn, 
the  Court  granted  relief. 

If  a  Bill  does  not  pray  for  multifarious  relief  it  cannot  be  objected  to  on  the 
ground  of  multifariousness,  though  the  facts  stated  would  justify  a  prayer  for 
multifarious  relief.  At  all  events,  a  defendant  cannot  raise  such  an  objection 
at  the  hearing,  although  the  Court  might  ma  tponte. 

Where  a  deed,  executed  by  a  person  incapable  of  contracting,  as  the  result  of 
dissipation,  might  be  avoided  by  reason  of  the  inadequacy  of  consideration, 
and  the  grantor  was  at  times  sober  and  capable  of  managing  his  business,  he 
must  have  been  fully  informed  of  his  rights,  and  capable  of  acting  on  his  own 
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behidi^  in  order  that  bis  not  repudiating  the  deed  during  his  lucid  intervals 
shall  amount  to  acquiescence  in  it. 
As  a  general  rule  equity  will  not  interfere  With  a  transaction  where  all  the 
parties  cannot  be  reinstated,  the  reason  being,  not  merely  the  change  in  the 
legal  title  to  property,  but  because  neW  equities  have  supervened,  which  . 
woold  have  to  be  displaced  in  order  to  afford  the  relief  sought  for ;  and  it  will 
not  refuse  to  administer  an  equity  and  to  afford  relief,  so  long  as  a  prior  equity 
Is  not  interposed  which  would  render  it  inequitable  to  do  so ;  and  where  a 

Cirson  is  claiming  equitable  relief  against  a  wrong-doer,  the  devisee  of  the 
tter  can  be  in  no  better  position  than  the  wrong-doer  himself. 
Where  a  deed  was  given  by  a  person  incapable,  as  the  result  of  intoicicatioti,  of 
contracting,  and  a  part  of  the  consideration  was  that  the  grantor  was  to  occupy 
the  premises  for  a  stated  period,  which  had  elapsed  before  a  suit  to  set  aside 
the  deed,  and  to  have  it  treated  as  a  mortgage,  was  brought.  Held,  That  it 
was  not  necessary  for  plaintiff  to  set  forth  the  agreement  in  the  Bill,  and  pray 
to  have  it  set  aside,  both  because  the  agreement  had  expired  by  lapse  of  time, 
and  because,  being  a  part  consideration  for  the  deed,  when  that  was  disposed 
of  the  agreement  went  with  it. 

This  was  an  appeal  from  the  decision  of  the  present  Chi£F 
Justice,  made  in  Equity,  on  the  7th  of  July,  1875.  The  facts  of 
the  case  and  the  pleadings  are  sufficiently  stated  in  the  following 
judgment  of  His  Honor: — 

"The  bill  in  this  case  states,  that  before  the  81st  July,  1867, 
the  plaintiff,  James  H.  Jones,  was  seized  and  possessed  of  a  lot  of 
land  in  the  City  of  Saint  John,  distinguished  as  lot  No.  229 f 
subject  to  the  following  mortgages,  viz.:  First,  a  mortgage  from 
the  plaintiff,  Jones,  and  wife,  to  Margaret  Mercer,  due  on  the  Ist 
February,  1870,  on  which  a  balance  of  £250  was  due ;  secondlyj 
a  mortgage  from  the  plaintiff,  Jones,  and  wife,  to  Wm.  A.  Lawton, 
dated  the  25th  August,  1864,  to  secure  the  payment  of  £1250, 
and  interest,  in  five  years  from  the  date ;  thirdly,  a  mortgage  from 
the  plaintiff  to  George  A.  Hamilton,  to  secure  the  payment  of 
$S000,  and  interest,  on  or  before  the  25th  August,  1869 ;  and 
fourthly,  a  mortgage  from  the  plaintiff  to  Jacob  D.  Underbill,  to 
secure  the  payment  of  $1341,  and  interest,  on  the  20th  June, 
1867.  That,  on  the  Slst  July,  1867,  the  whole  amount  due  on 
these  several  mortgages  was  $10,500,  or  thereabouts;  and  that' 
the  lot  of  land,  and  the  buildings  upon  it,  were  worth  $18,000 
and  upwards.  That,  pursuant  to  a  power  contained  in  the  mort^ 
gage  to  Underbill,  he  had  given  the  pkintiff  notice  that  the 
property  would  be  sold  for  non-payment  of  the  amount  due  on  his 
mortgage,  and  that  the  property  was  advertised  to  be  sold  by 
Underbill  on  the  Ist  August,  1867.  That,  on  the  3 Ist  July, 
1867,  and  for  a  long  time   previously,  the  plaintiff,  James  H. 
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^^^^  Jones,  was  imbedle  and  totally  incapable  of  managing  any  buai- 
Jons  ness,  or  of  entering  into  any  contract  or  agreement,  and  that  oa 
that  day  he  was  suffering  from  delirinm  tremens,  and  did  not  know 
ifhat  he  was  doing.  That,  about  die  Slst  July,  the  plainti^ 
Hannah  Joi^,  met  John  Bennett  Calkin  (since  deceased),  and 
told  him  the  property  was  about  to  be  sold ;  diat  he  said  it  mast 
not  be  sold,  and  that  he,  and  bis  brother  Jeremiah  (the  defendant), 
would  advance  the  money  to  pay  Underbill's  mortgage ;  and  that 
on  the  said  Slst  July,  the  defendant,  Jeremiah  Calkin,  and  the 
said  John  Bennett  Calkin,  for  the  purpose  of  carrying  out  what  he 
had  stated,  came  to  the  plaintiffii'  house,  and  brought  a  certain 
paper  or  papers  for  the  plaintiffs  to  sign.  That  the  arrangement 
or  contract  between  the  parties  was,  that  Messrs.  Calkin  should 
advance  sufficient  money  to  discharge  Underbill's  mortgage ;  that 
they  should  receive  all  the  rents  and  profits  of  the  property,  and 
should  retain  thereout  lawful  interest  on  the  money  advanced  by 
them,  and  all  charges  and  expenses  paid  on  account  of  the  pro- 
perty, and  credit  the  balance,  if  any,  to  the  plaintiff,  James  H. 
Jones,  and  that  he  should  have  two  years  to  pay  the  money  so  to 
be  advanced  to  discharge  Underbill's  mortgage.  That,  when  the 
plaintiff,  Hannah  Jones,  discovered  that  the  paper  which  Messrs. 
Calkin  had  brought  with  them  was  a  deed  in  fee-  simple  ot  the 
property,  she  refused  to  execute  it,  and  then  the  said  Jeremiah 
Calkin  and  John  Bennett  Calkin,  one  or  both  of  them,  executed, 
and  gave  a  bond  to  the  plaintiff,  James  H.  Jones,  to  reconvey  the 
property  to  him  at  the  end  of  two  years  from  that  date,  upon  his 
carrying  out  his  part  of  the  agreement  mentioned  in  the  preceding 
paragraph  of  the  bill.  That  the  plaintiff,  James  H.  Jones  (who 
was  then  in  delirium  tremens)^  and  the  plaintiff,  Hannah  Jones, 
after  much  solicitation  and  arguing  on  the  part  of  Messrs.  Calkin, 
executed  to  them  a  conveyance  in  fee  of  the  property,  dated  the 
Slst  July,  1867.  (The  deed  was  then  set  out — the  consideration 
being  $1301.88,  and  containing  a  covenant  of  warranty  by  Jones, 
and  that  the  property  was  free  from  incumbrances,  except  the 
several  mortgages  before  mentioned.)  That  the  plaintiff,  Hannah 
Jones,  was  not  examined  separate  and  apart  from  her  husband  at 
the  time  of  executing  the  deed,  and  that  she  did  not  execute,  or 
acknowledge  that  she  had  executed  it  freely  and  voluntarily,  but 
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that  Bhe  execated  it  under  fear  and  compulsion  from  her  husband.  ^^^^ 
That  Messrs.  Calkin  paid  off  and  discharged  Underhiirs  mortgage ;  Jons 
that  the  plaintiffs  occupied  a  part  of  the  property  for  two  years 
from  the  said  31st  July,  without  paying  any  rent  therefor,  and 
without  any  rent  being  demanded  of  them;  and  that  Messrs. 
Calkin  occupied  the  remainder  of  the  property,  paid  the  taxes  and 
insurance  and  interest  on  the  previous  mortgages,  and  rendered 
the  plaintifi,  Jones,  an  account  thereof,  charging  him  with  such 
payments,  and  crediting  him  with  the  rents  and  profits  received 
during  the  said  two  years ;  and  that  in  paying  such  interest  and 
in  all  respects  during  the  said  two  years,  they  acted  as  trustees  of 
the  property  for  the  plaintiff,  Jones.  That  on  the  7th  August, 
1867,  Margaret  Mercer  assigned  her  mortgage  to  George  A. 
Hamilton  (the  third  mortgagee) ;  and  that  on  the  10th  September, 
1867,  Wm.  A.  Lawton  assigned  his  mortgage  to  Hamilton  also ; 
and  that  the  Messrs.  Calkin  have  paid  off  the  said  several  mort- 
gages, and  the  same  were  discharged  on  the  records.  That  John 
Bennett  Calkin  died  on  the  266th  January,  1870,  leaving  a  will, 
appointing  the  defendants,  Jeremiah  Calkin  and  Robert  Morrison, 
his  executors  and  trustees,  and  giving  his  property  on  certain 
trusts,  for  the  benefit  of  his  widow,  Margaret  Calkin,  and  his  son, 
George  Calkin,  two  of  the  defendante.  That  on  the  15th  March, 
187S,  the  plaintiff  demanded  from  the  defendant,  Jeremiah  Calkin, 
an  account  of  the  rents  and  profits  of  the  property  received  by 
him,  and  offered  to  pay  him  the  amount  which  he  had  paid  on 
account  of  the  property,  after  deducting  what  he  had  received, 
and  also  required  a  reconveyance  of  the  property ;  but  that  Calkin 
refused  to  render  any  account,  or  to  reconvey  the  property,  alleg- 
ing that  the  plaintiff  had  no  claim  to  it.  The  bill  prayed,  that  as 
against  the  plaintiff,  Hannah  Jones,  the  deed  of  81st  July  might 
be  declared  void;  and  that  as  against  the  plaintiff,  James  H. 
Jones,  it  might  be  set  aside,  and  he  be  allowed  to  redeem,  and 
Aat  a  reconveyance  of  the  property  should  be  decreed  to  him  on 
paying  to  the  defendants  all  moneys  due  them  after  deducting  the 
rents  and  profits  of  the  property  received  by  the  defendants.  The 
answer  denied  that  there  was  any  such  agreement  between  the 
parties  as  was  alleged  in  the  bill ;  or  that  any  bond  was  given  to 
Janes  by  the  defendant,  to  reconvey  the  property  at  the  expiration 
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of  two  years ;  and  alleged  that  the  only  agreemeot  was  for  an 
absolute  sale  of  the  property  to  Calkins — they  giring  the  plaintiff 
the  privilege  of  occupying  a  part  of  it,  and  receiving  the  rents 
(after  deducting  interest,  taxes,  etc.)  for  two  years.  It  also  denied 
that  Jones  was  imbecile,  or  in  a  state  of  delirium  tremens^  or  incap- 
able of  transacting  business  at  the  time  the  agreement  was  made ; 
or  that  Mrs.  Jones  refused  to  execute  the  deed ;  and  alleged  that 
she  executed  it  freely  and  voluntarily.  It  is  also  denied  that  the 
defendants  held  the  property  as  trustees  for  the  plaintiff,  or  other- 
wise than  as  absolute  owners ;  or  that  they  were  in  any  way  liable 
to  account  to  the  plaintiff  for  the  rents  and  profits.  The  case  was 
heard  on  viva  voce  testimony,  and  the  grounds  principally  relied 
on  by  the  plaintiffs  were :  1st.  That  at  the  time  the  deed  was 
given  to  Calkins,  Jones  was  incapable  of  making  any  contract,  and, 
therefore,  even  though  there  was  no  actual  fraud  on  the  part  of 
Messrs.  Calkin,  the  conveyance  could  not  stand.  2nd.  That  there 
was  actual  fraud  on  the  part  of  Messrs.  Calkin.  That  they  knew 
Jones*  mind  was  impaired  by  his  drinking  habits;  that  they 
procured  the  conveyance  by  representing  that  they  should  advance 
th«  money  to  relieve  the  property  from  Underbill's  mortgage, 
hold  it  for  two  years,  and  if  the  money  was  not  then  repaid,  that 
they  would  sell  the  property  and  account  to  Jones  for  the  proceeds  ; 
and  that  having  taken  the  property  on  those  terms,  they  could 
not  set  up  the  statute  of  frauds.  3rd.  That  Messrs.  Calkin, 
knowing  that  Jones  was  in  distressed  circumstances,  professed  to 
act  as  his  friend,  and  thereby  induced  him  to  execute  the  deed« 
without  any  binding  agreement  on  their  part  to  carry  out  the  parol 
agreement  between  them ;  and  that  this  was  done  in  the  absence 
of  all  legal  advice  or  assistance  on  the  plaintiffs'  part.  4th.  That 
if  no  actual  fraud  was  intended,  Messrs.  Calkin,  professing  to  act 
as  the  friends  of  Jones,  obtained  the  property  for  a  sum  greatly 
below  its  value,  while  his  mind  was  weakened,  impaired,  and  unfit 
to  transact  business,  and  when  he  was  in  distressed  circumstances, 
and  in  the  absence  of  advice :  they,  therefore,  occupied  such  a 
fiduciary  position  towards  him,  that  they  could  not  take  the  pro- 
perty for  their  own  benefit  5th.  Assuming  a  fiduciary  position 
did  not  exist  between  the  parties,  the  purchase  was  at  a  gross 
undervalue,  and  while  the  plaintiff  was  incapable  of  managing  his 
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basiness.  6th.  That  irrespective  of  fraud,  there  was  a  bond 
executed  by  Messrs.  Calkin  to  reconvey  the  property,  which  was 
destroyed,  and  the  defendants  afterwards  took  another  agreement 
from  the  plaintiff — which  was  a  fraud.  In  considering  this  case, 
I  shall  first  take  up  the  last  ground,  on  which  it  is  sought  to  set 
aside  the  deed.  The  only  witness  on  the  part  of  the  plaintiff, 
who  speaks  affirmatively  on  the  subject,  is  Mrs.  Jones — Jones 
himself  says  he  knows  nothing  about  it;  that  l^e  has  not  the 
slightest  recollection  about  the  deed  to  Calkin,  or  about  the 
bargain ;  that  his  wife  told  him  there  was  a  bond  from  Calkin  lo 
reconvey  the  property  at  the  expiration  of  the  two  years  from  the 
giving  of  the  deed,  on  payment  of  the  money  to  Calkin ;  but  that 
he,  Jones,  does  not  remember  that  he  ever  saw  such  a  bond,  and 
knows  of  no  bond  between  himself  and  Calkin,  except  about  the 
Bake  House  property — which  is  altogether  distinct  from  the 
property  in  dispute.  Mrs  Jones'  account  of  the  transaction  is  as 
follows :  *'  The  learned  Judge  here  referred  at  length  to  the 
evidence  of  Mrs.  Jones,  and  then  quoted  from  the  evidence  given 
by  the  defendants  on  the  same  point,  and  continued  : — **  It  may 
be,  that  at  the  time  the  deed  was  executed,  the  parties  spok  of  the 
agreement  which  was  to  be  executed,  and  was  executed  on  the 
following  day,  as  a  bond,  and  Mrs.  Jones  may  have  thus  got  the 
impression  that  there  was  a  bond.  Be  this  as  it  may,  there  is  too 
much  doubt  about  it  to  justify  me  in  coming  to  the  conclusion 
that  any  bond  was  given.  It  rests  entirely  on  the  testimony  of 
Mrs.  Jones.  It  is  denied  by  Calkin  both  in  his  answer  and  in  his 
evidence,  and  his  statement  is  corroborated  by  Mr.  Skinner ;  and 
it  is  a  rule  in  equity,  that  where  the  defendant  in  express  terms 
negatives  the  allegations  of  the  bill,  and  the  evidence  is  only  of 
one  person  affirming  &s  a  witness  what  has  been  ^o  negatived,  the 
Court  will  not  make  a  decree,  but  will  dismiss  the  bill :  Dan.  Fr. 
676;  SCory^s  £q.  Jur.,  p.  1528.  *  *  The  conclusion  I  have 
arrived  at  on  this  point  to  a  considerable  extent  involves  the  other 
question  whether,  admitting  that  no  bond  was  given,  it  was  agreed. 
between  the  parties  that  the  plaintiff  should  have  the  right  to 
redeem  the  property  at  the  expiration  of  the  two  years ;  or,  as 
Mrs.  Jones  states  in  her  evidence,  that  if  the  plaintiff  could  not 
then  redeem  it,  it  was  to  be  sold  to  pay  the  incumbrances  and 
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1876  charges  upon  it:  in  fact,  whether  it  was  conveyed  to  Messri* 
JoxBs  Calkin,  not  absolutely,  as  they  allege,  but  merely  as  mortgagees, 
or  as  trustees  for  the  benefit  of  the  plaintiffs,  in  case  it  sold  fix 
more  than  sufficient  to  pay  the  charges  against  it.  On  this  point 
also,  Mrs.  Jones,  and  the  defendant,  Jeremiah  Calkioi  entirely 
disagree.  *  *  *  If  Mrs.  Jones  is  correct  in  her  eyidence  of 
the  agreement,  the  defendant,  Calkin,  is  endeavoring  to  commit  a 
fraud  upon  Jones,  and  in  that  case,  the  Court  would  interfere 
notwithstanding  the  Statute  of  Frauds ;  for  otherwise  the  Statute 
would  be  made  a  cover  for  fraud.  Therefore,  though  a  deed 
purports  to  be  an  absolute  conveyance,  it  may  be  shewn  even  by 
parol  evidence  that  it  was  only  intended  as  a  mortgage,  and  that 
either  through  mistake,  fraud,  or  accident,  the  defeazani^  was 
never  executed:  1  Powell  Mortg,  120,  note;  Maxwelly.  MontectOe;* 
Lincoln  v.  Wright i^  Douglas  v.  Culverwdl ;^  and  Haigh  v.  Kaye* 
*  *  The  difficulty  in  the  present  case  is  to  determine  on  the 
very  conflicting  evidence  whether  the  charge  of  fraud  is  made  out. 
If  the  evidence  on  the  part  of  the  plaintiffs  was  clear  and  prepon- 
derating, I  should  have  no  difficulty  in  disposing  of  the  case ;  bat 
it  is  not  so.  The  onus  is  on  the  plaintiffs  to  make  out  the  charge 
of  fraud  by  clear  and  satisfactory  evidence ;  and  the  Court  will 
not  lightly  infer  an  intention  to  make  a  mortgage  contrary  to  the 
express  words  of  the  deed,  particularly  where  the  possession  has 
gone  with  the  conveyance.  *  *  Under  all  the  circumstances,  I 
think  the  preponderance  of  evidence  is  in  favor  of  the  agreement 
contended  for  by  the  defendants;  and  that  on  this  ground, 
irrespective  of  the  questions  of  Jones'  incompetency  to  enter  into 
any  contract,  and  the  inadequacy  of  the  price  paid  for  the  property 
by  Calkin,  the  plaintiffs'  case  would  not  be  made  out ;  I  must, 
therefore,  consider  what  bearing  those  questions  have  upon  the 
case.  And  first,-  as  to  Jones'  incompetency  to  contract.  The 
evidence  of  his  unfitness  and  inabili^  to  transact  any  business  for 
some  time  before,  and  at  the  time  the  conveyance  was  executed, 
is  very  strong.  Dr.  Christie  says  that  he  attended  Jones  profiee- 
sionally  from  the  beginning  of  the  year  1867,  all  through  the 
summer,  down  to  June  and  July,  and  perhaps  later ;  that  he  thinks 

*  Free.  Gh.  328.  '  4  DeG.  &  J.  16 ;  5  Jar.  N.  8.  1142. 

'  8  GifF.  251 ;  8  Jur.  K.  8.  29.  «  L.  B.  7  Gha.  469. 
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he  saw  him  every  day  daring  that  summer,  and  that  he  never  saw  ^^^^ 
a  case  of  drunkennesh  which  was  carried  on  so  persistently ;  that  Joxss 
it  was  'one  continuofts  drunk;*  that  he  seemed  to  be  idiotic,  and  ^' 

never  talked  on  one  subject  more  than  a  minute,  and  did  not  seem 
to  know  what  he  was  talking  about ;  and  in  his  (Dr.  Christie's) 
opinion  he  was  not  fit  to  transact  any  business  at  the  end  of  July 
or  the  beginning  of  August.  Dr.  Earle  also  attended  Jones 
professionally  in  1867,  though  he  cannot  fix  the  month.  He  says 
that  when  Jones  was  under  the  influence  of  liquor,  he  was  like  a 
maniac,  his  mind  apparently  completely  gone,  and  that  after  the 
effect  of  the  drink  was  over,  he  was  like  an  idiot.  That  he  was 
saffering  from  delirium  tremens;  that  after  a  man  in  that  state  stops 
drinking,  his  nerves  would  be  very  much  shaken  for  some  days ; 
that  while  Jones  was  drinking  he  was  not  fit  to  transact  any 
business ;  that  he  (Dr.  Earle)  saw  Jones  almost  every  day  in  the 
summer  of  1867,  and  visited  him  frequently,  and  that  when  he 
saw  him,  he  did  not  consider  that  he  was  himself  at  all.  That  if 
liquor  is  entirely  stopped  from  a  man  who  was  drinking  to  the 
excess  that  Jones  was,  he  would  get  into  a  semi-torpid  state  ;  but 
give  him  a  glass  or  two  of  liquor,  and  his  nerves  would  be 
braced  up— -he  would  be  stimulated  and  could  write  pretty  well — 
faiB  nervous  system  would  be  quieted,  and  he  would  be  sensible 
to  a  certain  extent,  though  he  could  hardly  say  he  would  be  in  a 
condition  to  transact  business.  That  a  man  suffering  from 
delirium  tremens  could  not  write  very  well,  and  that  he  had  seen 
Jones  when  he  could  not  write.  (Jones'  signature  to  the  deed 
was  shown  to  the  witness,  who  said  *  That  is  pretty  good  writing.') 
Mrs.  Mercer—  Jones'  sister — who  lived  in  the  adjoining  house  to 
him,  says  that  she  saw  Jones  almost  every  day,  and  sometimes 
half  a  dozen  times  a  day,  during  the  summer  of  1867 ;  that 
during  that  time  he  did  not  seem  to  know  what  he  was  about, 
and  would  come  into  her  house  and  ask  where  his  family  was. 
(Jones  had  lived  there  up  to  the  previous  May.)  That  he 
attempted  several  times  to  jump  out  of  the  window.  That  he 
told  her,  on  the  30th  July,  1867,  that  he  had  been  to  Texas  and 
seen  the  spirit  of  his  brother,  (who  was  drowned,)  and  then  she 
knew  that  he  was  out  of  his  mind,  because  he  had  not  been 
absent  from  St.  John.  On  the  same  day,  she  saw  him  in  the  yard 
S5 
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^^^^  with  a  knife,  trying  to  cut  his  throat.  On  the  Slat  July,  in  the 
JouwB  forenoon,  she  saw  him  in  the  yard  sitting  on  the  steps,  and  he 
said  he  was  playing  cards  with  Mr.  Small ;  that  he  had  pieces  of 
chips,  putting  them  on  the  steps,  and  counting  up  the  game- 
chattering  nonsense  all  the  time.  In  the  afternoon  of  the  same 
day  she  saw  him  in  his  kitchen,  walking  about,  and  *  drawing  off,' 
as  if  he  was  going  to  fight ;  that  she  saw  him  in  the  erening  of 
the  same  day,  on  the  street,  walking  up  and  down,  with  his  head 
down,  and  wringing  his  hands,  in  a  kind  of  melancholy  mood  ; 
that  she  saw  him  the  next  day,  and  that  he  was  muttering  to 
himself,  and  appeared  to  be  about  the  same  as  the  day  before. 
Mrs.  Mercer  said  she  was  not  on  good  terms  with  Jones  or  his 
wife  at  that  time,  and  had  heard  nothing  about  the  deed  to 
Calkin.  Levi  Toung  also  spoke  of  Jones'  condition  in  1867  ;  of 
his  playing  imaginary  games  of  cards  with  Small ;  attempting  to 
jump  out  of  the  window ;  threatening  to  cut  his  throat ;  breaking 
the  windows  and  destroying  the  furniture  in. his  house,  and  other 
acts  of  violence,  and  utter  obliviousness.  That  he  had  seen  him 
have  fits  hundreds  of  times,  and  was  often  sent  for  in  the  night  to 
take  charge  of  him.  That  on  the  evening  of  the  31st  of  July, 
Jones  came  up  to  him  on  the  street,  and  asked  him  if  he  had  seen 
Cain,  (a  man  he  often  spoke  about)  that  Toung  said,  he  had  not, 
and  Jones  said,  *  Is  it  possible  V  That  he  (Young)  then  saw  that 
Jones  was  in  delirium  tremens.  That  while  they  were  talking 
together,  Bennett  Calkin  came  up,  and  spoke  to  Jones,  and  they 
went  into  Jones'  house  together.  (This  was  the  occasion  when 
the  deed  was  executed.)  He  also  said,  that  after  the  notice  of 
sale  was  given  by  Underbill,  Jones  seemed  to  be  worse  than  ever; 
that  he  used  to  walk  Dorchester  street  from  one  end  to  the  other, 
from  morning  till  night ;  that  he  did  not  think  Jones  was  fit  to 
transact  any  business  from  the  beginning  of  January  till  the  end 
of  August,  1867,  and  that  he  had  delirium  tremeiu  the  evening 
that  he  signed  the  deed.  Mrs.  Jones,  speaking  of  her  husband's 
condition  in  1867,  said  that  he  was  on  a  drunken  spree  in  July, 
when  they  got  the  notice  of  sale  under  the  Underbill  mortgage ; 
that  he  took  no  notice  of  it,  but  continued  drinking,  and  she 
could  not  make  him  understand  it,  or  do  anything  about  it ;  that 
he  was  very  nervous  all  the  day  on  which  the  deed  was  given — 
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both  before  and  after — wandering  about  from  one  room  to  the  ^^^^- 
other,  muttering  to  himself;  and  that  he  had  a  fit  that  night.  Jom 
Jones  himself  said  that  he  had  not  the  slightest  recollection  of  the  ^  ^' 
bargain  with  Calkin,  or  the  deed,  and  that  his  wife  told  him  some 
iweeks  alter  the  transaction,  that  he  had  given  a  deed,  which  was 
the  first  he  knew  of  it.  He  appears,  however  to  have  had  a 
knowledge  of  the  bargain  at  the  time,  f  imperfect  and  erroneous 
though  it  may  have  been)  because  Mrs.  Jones  says,  that  the  first 
she  heard  of  it  was  from  him,  on  the  evening  of  the  Slst  July, 
when  he  asked  her  to  sign  the  deed,  and  that  he  then  told  her 
what  Calkin  had  agreed  to  do.  It  may  be,  that  in  consequeoce  of 
bis  intemperate  habits,  the  whole  transaction  made  but  little 
impression  upon  him  at  the  time,  and  has  since  passed  out  of  his 
mind,  and  it  would  seem  from  his  statement  to  Calkin,  wnen  he 
met  him  on  the  street  about  an  hour  before  the  deed  was  executed 
«— that  he  (Jones)  was  waiting  to  see  a  person  who  had  made  an 
appointment  to  meet  him,  and  who,  he  expected  would  do  some- 
thing for  him — that  his  ideas,  even  then,  of  his  having  made  any 
bargain  with  Calkin  for  the  sale  of  the  property  were  somewhat 
▼ague.  On  the  other  hand,  Mr.  Skinner  states  that  he  had  a 
distinct  recollection  of  Jones  and  Calkin  coming  to  his  office,  and 
giving  him  the  instructioos  about  the  deed  and  lease,  and  he  also 
recollects  the  execution  of  the  deed ;  and  he  says  that  Jones 
seemed  to  be  perfectly  able  to  transact  business ;  that  there  was 
nothing  in  his  appearance  to  make  him  (Skinner)  think  he  was 
not  so ;  that  he  appeared  to  be  sober,  and  to  understand  what  he 
was  doing.  That  he  had  seen  Jones  when  he  was  intoxicated, 
and  he  was  very  different  then,  from  what  he  was  the  day  he 
signed  the  deed  and  the  agreement.  Calkin  says,  that  at  the 
time  he  first  spoke  to  Jones  about  the  property,  and  at  the  time 
they  went  to  Skinner's  office  about  preparing  the  deed,  Jones 
appeared  to  be  perfectly  sober,  and  as  capable  of  doiug  business 
as  any  other  man ;  that  during  the  whole  transaction,  he  never 
saw  any  sign  of  liquor  on  Jones ;  though  he  did  not  take  as 
particular  notice  as  he  otherwise  might,  because  he  knew  nothing 
about  Jones'  habits  at  that  time.  It  is  impossible  to  reconcile 
these  conflicting  statements,  or  to  understand  how  Jones  could,  on 
one  and  the  same  day,  appear  to  one  person  to  be  laboring  under 
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^^^^  delirium  tremens^  and  to  another,  to  be  sober^  and  capable  of  making 
JoMM  a  bargain  for  the  disposal  of  his  property.  But  while  the  evidence 
on  the  part  of  the  defendants  is  negative,  viz :  that  the  witnesses 
observed  nothing  in  Jones'  conduct  or  appearance  to  indicate  that 
he  was  not  in  a  fit  state  to  transact  business,  the  evidence  on  the 
part  of  the  plaintiffs  is  direct  and  positive  that  during  the  month 
of  July,  and  particularly  on  the  30th  and  31st  of  the  month,  he 
was  in  such  a  state  of  nervous  excitement,  delirious  delusions, 
and  mental  imbecility,  as  to  be  unconscious,  to  a  great  extent,  of 
what  he  was  doing,  and,  consequently,  quite  incapable  of  entering 
into  a  valid  contract  for  the  sale  of  his  property.  In  Sfory^s  Eq. 
Ju/\  p.  231,  it  is  said,  that  ^To  set  aside  any  act  or  contract  on 
account  of  drunkenness,  it  is  not  sufficient  that  the  party  is  under 
undue  excitement  from  liquor.  It  must  rise  to  that  degree  which 
may  be  called  excessive  drunkenness,  where  the  party  is  utterly 
deprived  of  the  use  of  his  reason  and  understanding ;  for  in  such 
a  case  there  can  in  no  just  sense  be  said  to  be  a  serious  and 
deliberate  consent  on  his  part,  and  without  this,  no  contract  or 
other  act  can  or  ought  to  be  binding  by  the  law  of  nature.*  This 
doctrine  is  fully  sustained  by  the  cases  of  Cooke  v.  Clayivorth;^ 
Gore  v.  Gibson  f  fViltsAirey.  Marshal;'  Nagky,  Baylor ;4  and  Shaw 
V.  Thackray,*  Unless  I  entirely  reject  the  evidence  of  Mrs.  Jones 
and  the  other  witnesses  who  have  testified  as  to  Jones'  habits  and 
conduct  during  the  summer  of  1867, — and  all  of  whom  had 
particular  means  of  knowledge — I  cannot  avoid  coming  to  the 
conclusion  that  he  was  an  habitual  drunkard;  that  during  the 
months  of  June  and  July  he  was  generally  excessively  drunk — 
sometimes  violent,  and  sometimes  stupid ;  often  laboring  under 
attacks  of  delirium  tremens ;  and,  if  Young  tells  the  truth,  suffering 
from  that  disease  at  the  very  time  that  he  executed  the  deed  to 
Calkin.  The  account  of  his  conduct  given  by  this  witness  and 
by  Mrs.  Mercer — ^his  attempts  to  cut  his  throat,  and  to  jump  oat 
of  the  window,  and  his  imagining  that  he  was  engaged  in  playing 
cardfr— entirely  agree  with  the  character  of  the  disease,  as 
described  by  the  best  writers  on  Medical  Jurisprudence.  It  is 
impossible   to  hold  that  a   man   who   was   possessed  with  the 

» 18  Ves.  12.  •  13  M.  A  W.  623.  « 14  W.  R.  602. 
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extraordinary  delusion  described  by  two  of  the  witnesses  who ;  ^^^^ 
had  been  confined  in  the  Lunatic  Asylum  the  previous  autumn  in  Jons 
consequence  of  frenzy  produced  by  drinking ;  who  did  not  eyen 
luiow  where  he  was  living ;  and  who  made  frequent  attempts  to 
destroy  himself,  was  capable  of  making  a  proper  bargain  for  the 
disposal  of  his  property.  He  could  not  fully  understand  the 
consequences  of  what  he  was  doing,  although  he  may  have 
assented  to  what  Messrs.  Calkin  proposed,  and  may  have  appeared 
to  understand  what  he  was  about :  he  therefore  did  not  deal  on 
equal  terms  with  them.  In  order  to  constitute  a  valid  contract, 
there  must  be  a  reasonable  equality  between  the  contracting 
parties :  LungnuUe  v.  Ledger.^  Whether  the  inequality  arises 
from  natural  imbecility  and  weakness  of  mind  in  one  of  the 
parties,  or  is  produced  by  habitual  intoxication,  so  as  to  become  a 
form  of  insanity,  is  a  matter  of  no  importance,  provided  the 
infirmity  of  understanding  be  clearly  made  out.  The  case  of 
Smith  V.  TMritC  was  cited  by  the  plaintiffs'  counsel,  to  show  that 
where  a  diseased  state  of  mind  was  once  proved  to  have  established 
itself,  it  would  be  presumed  to  continue,  and  the  burthen  of 
showing  that  health  had  been  restored  would  fall  on  the  party 
who  asserted  it.  That  was  a  case  of  monomania.  Whether  the 
same  rule  shotdd  be  applied  to  a  case  of  delirium  tremens  may 
perhaps  be  doubtful ;  because  it  is  said  in  Taylor^s  Med.  Juris.^ 
that  the  peculiarity  of  the  disorder  is,  that  with  the  cause,  it  may 
soon  disappear,  leaving  the  mind  clear ;  while  mania  commonly 
experiences  only  remissions.  It  is  unnecessary  however  to  consider 
any  such  question  in  the  present  case,  because  the  evidence 
proves  a  state  of  continuous  intoxication  and  imbecility  in 
Jones,  down  to  the  time  of  the  execution  of  the  deed.  Then, 
as  to  the  value  of  the  property.  Some  of  the  witnesses  on 
the  part  of  the  plaintiffs  stated  that  it  was  worth  £4000  in  August, 
1867.  Others  valued  it  at  £4500,  and  two  of  them  at  upwards  of 
£5000.  Samuel  White,  one  of  these  witnesses,  said  that  he 
would  have  given  £4000  for  it  as  an  investment,  at  that  time, 
and  Mr.  Vernon  said  he  would  have  given  £4500  for  it.  On  the 
other  side,  the  defendant,  Jeremiah  Calkin,  says,  that  they  gave 
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18T6  pretty  nearly  the  value  of  the  property  at  the  time,  and  that  he 
Joxss  made  op  his  mind  that  he  would  not  have  given  more  than  $100 
in  addition  to  what  they  gave.  He  is  confirmed  in  this  raluation 
by  William  Kennedy  and  Aaron  Armstrong,  who  stated  that,  in 
their  opinion,  Calkin  had  paid  the  tull  value  for  the  property. 
Other  witnesses  estimated  the  value  variously  at  from  $10,000  to 
$18,000;  but  they  formed  their  opinions  generally  from  its 
present  value  as  compared  with  the  Talue  of  property  in  1867, 
when  it  was  said  that  property  was  low  and  money  scarce ;  and 
not  from  any  opinion  formed  at  that  time  of  its  value.  It  was 
admitted  that  property  in  the  locality  where  this  was  had  increased 
very  much  in  value  since  1867.  Whatever  may  have  been  the 
real  value,  I  think  it  is  evident  that  Messrs.  Calkin  thought  they 
were  making  a  good  bargain,  and  were  anxious  to  get  the  deed 
executed.  Jeremiah  Calkin  admits  that  he  had  been  at  Jones' 
house  two  or  three  times  on  the  81st  July;  though  he  denies 
that  he  was  hufUing  Jones,  or  anxious  to  get  the  property.  Why 
he  went  there  so  often  was  not  explained.  It  was  not  for  the 
purpose  of  having  the  deed  executed,  because  (if  prepared)  it  was 
in  the  possession  of  Mr.  Skinner.  Was  it  that  he  was  apprehen- 
sive Jones  might  change  his  mind,  or  that  he  might  be  too  much 
intoxicated  to  attend  to  the  matter  or  to  execute  the  deed  ?  His 
anxiety  about  it  seems  to  be  confirmatory  of  his  statement  that  the 
transaction  was  to  be  an  absolute  sale,  and  not  a  mortgage,  as  the 
lenders  of  money  are  not  usually  in  as  great  a  hurry  to  have  the 
securities  executed  and  part  with  their  money  as  the  borrowers 
are  to  get  it ;  and  if  Jones  chose  to  neglect  the  matter,  and  not 
have  the  deeds  drawn  in  time  to  prevent  the  sale.  Calkin  need 
not  have  troubled  himself  about  it  if  he  had  only  agreed  to  lend 
the  money  as  an  act  of  kindness  to  Jones.  It  is  not  easy  to  say, 
with  such  conflicting  evidence,  what  the  value  of  the  property 
was  in  1867 ;  but  I  think  the  weight  of  the  testimony  estaUishes 
that  it  was  worth  at  least  £4000.  Then  was  the  sum  which 
Calkin  paid  for  it  so  grossly  inadequate  as  to  require  the  deed  to 
be  set  aside  ?  In  Coles  v.  Trecothick^^  Lord  Eldon  says :  '  Unless 
the  inadequacy  of  price  is  such  as  shocks  the  conscience,  and 

>  9  Yes.  Jonr.  246. 
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the  transaction^  it  is  not  of  itself  a  sufficient  ground  for  refusing       Joxss 

specific  performance.'     And  the  same  rule  is  laid  down  in  subse* 

quent  cases  brought  to  set  aside   conveyances.      In   Clarke  v. 

Mdpas^^  where  the  conveyance  was  set  aside>  the  inadequacy  of 

price  was  very  glaring;  and  the  purchase  was  made  from  an 

iliiterate  and  sick  man,  shortly  before  his  death,  and  without  his 

hiTing  an  opportunity  of  obtaining  any  advice  or  assistance.     In 

Taie  y.  IfiUiamson*  the  purchaser  concealed  from  the  seller  the 

value  of  a  coal  mine  on  the  property ;  but  the  ground  on  which 

the  conveyance  was  set  aside  was,  that  the  defendant  stood  in  a 

fiduciary  relation   to   the  vendor,  which  made   it   his   duty  to 

communicate  to  the  vendor  all  material  information  which  he 

lud  acquired  affecting  the  value  of  the  property.     I  cannot  find 

in  this  case  that  any  confidential  relation  existed  between  the 

plaintiff  and  Calkin.     Mrs.  Jones  did  not  apply  to  Calkin  to 

advise  her  how  to  act  in  her  difficulties^  but,  as  she  says,  to 

advance  money  to  prevent  the  property  from  being  sold  under 

the  mortgages— the   parties   dealt   with   each    other   simply   as 

mortgagor  and  mortgagee;  or,  vendor  and  vendee;   and  there 

was  no  obligation  on  the  part  of  Calkin  to  adviee  Jones  as  to  the 

payment  of  his  debts,  or  the  disposition  of  his  property:  the 

principle  of  the  cases  otHuguenin  v.  Baseley^  Tate  v.  WUUanuon 

{nifTa)f  and  other  cases  of  the  same  class,  does  not,  therefore, 

apply ;  and  the  plaintiffs'  case,  in  my  opinion,  must  depend  upon 

whether  the  alleged  inadequacy  of  consideration,  coupled  with 

Jones'  condition  at  the  time  of  making  the  contract,  is,  under  the 

circumstances,   a  sufficient  ground  for  relief.       Inadequacy  of 

consideration  is  of  no  consequence  if  Jones  was  in  a  condition  to 

judge  for  himself:  Harmon  v.  Onest.*    His  state  of  mind  at  the 

time  the  bargain  was  made  is,  therefore,  a  material  consideration 

in  the  case;  and,  in  my  opinion,  the  deed  cannot  stand  as  an 

absolute  conveyance,  unless  Jones  has  done  some  act  to  confirm 

it.     A  number  of  cases  were  cited  on  the  question  of  acquiescence. 

The  general  principle  is  thus  stated  by  the  Lord  Chancellor  in 

The  Dvke  of  Leeds  v.  Lord  AmherU  :*  '  If  a  party,  having  a  right. 
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1876  stands  by  luid  sees  another  dealing  with  the  property  in  a  manner 
JoHu  inconsistent  with  that  right,  and  makes  no  objection  while  the  act 
^'  is  in  progress,  he  cannot  afterwards  complain.'     Bnt  to  bind  a 

party  by  acquiescence,  it  must  be  shown  that  he  was  in  a  condition 
to  object ;  that  he  had  full  knowledge  of  his  rights ;  and  was 
capable  of  acting  for  himself.  In  the  case  of  The  Life  AMSoda- 
turn  of  Scotland  ▼.  Siddal,^  where  one  of  the  questions  was 
whether  a  ceHui  que  trust  had  acquiesced  in  a  breach  of  duty  by 
the  trustee,  Turner,  L.  J.,  said,  'Acquiescence  imports  knowledge ; 
for  I  do  not  see  how  a  man  can  be  said  to  have  acquiesced  in 
what  he  did  not  know ;  and  in  cases  of  this  sort  I  think  that 
acquiescence  imports  full  knowledge,  for  I  take  the  rule  to  be 
quite  settled  that  a  cestui  que  tru$t  cannot  be  bound  by  acquiescence, 
unless  he  has  been  fully  informed  of  his  rights,  and  of  all  the 
material  facts  and  circumstances  of  the  case.'  In  the  present 
case,  the  defendants  rely  on  the  payment  of  rent  by  Jones  after 
the  1st  August,  1869,  when  the  two  years  had  expired,  during 
which,  by  the  terms  of  the  agreement,  he  was  to  occupy  a  part  of 
the  property  rent  free.  Some  time  after  the  execution  of  the 
deed,  Jones  says  that  he  was  talking  about  raising  some  money  on. 
the  property,  and  his  wife  told  him  he  could  not  do  it,  as  he  had 
signed  all  away  to  Calkin,  at  which,  he  says,  he  expressed  surprise, 
and  said  it  could  not  be  so.  Mrs.  Jones  says,  that  after  the 
execution  of  the  deed,  Jones  continued  drinking  pretty  much  as 
before,  and  took  no  interest  in  the  business ;  and  it  appe<trs  that 
he  was  in  gaol  several  times  for  being  drunk  on  the  street. 
Calkin  admits  that  he  knew  before  the  deed  was  giyen  that  Jones 
was  a  drinking  man — ^that  his  brother  had  told  him  thai  was  the 
cause  of  his  pecuniary  difEculties — and  that  he  afterwards  used  to 
advise  Jones  to  give  up  'spreeing.'  After  the  execution  of  the 
deed,  all  the  negotiations  about  the  property  appear  to  have  been 
with  Mrs.  Jones — ^probably  because  Jones  was  not  in  a  fit  state  to 
attend  to  business.  The  agreement  about  the  bill  of  sale  of  the 
furniture  was  made  by  her,  as  she  says  Jones  was  not  in  a  fit  state 
to  transact  any  business,  and  was  in  bed  at  the  time  it  was  signed, 
and  if  his  signature  to  the  bill  of  sale  is  any  indication  of  his 
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condidon,  I  should  say  he  was  decidedly  nervous  when  he  signed  l^*^^- 
it.  It  appears  also,  that  he  left  St.  John  sometime  in  1870,  and  Joins 
went  to  the  United  States,  where  he  remained  about  six  months. 
Whether  he  was  absent  at  the  end  of  April,  1871,  when  Mrs. 
Jones  gave  up  the  possession  of  the  property  to  Calkin,  is  not 
distinctly  stated,  but  at  all  events  she  paid  the  rent,  and  Calkin 
gave  her  notice  to  quit — Jones,  apparently,  not  being  recognized 
in  any  of  those  transactions.  Under  these  circumstances, 
although  no  doubt  there  were  times  when  Jones  was  sober  and 
capable  of  managing  his  business,  I  am  not  satisfied  that  he  was 
8o  fully  informed  of  his  rights,  and  so  capable  of  acting  on  his 
own  behalf,  that  his  not  repudiating  the  deed  during  what  may 
be  called  his  lucid  intervals  amount  to  acquiescence  in  it.  [n 
fVrighl  V.  Vanderplanky  Turnbr,  L.  J.  said,  that  where  a  transac- 
tion was  impeachable,  and  the  only  question  was  whether  it  had 
become  unimpeachable  by  reason  of  what  had  subsequently 
occurred,  he  was  of  opinion  that  a  positive  act  was  not  necessary 
to  make  it  unimpeachable ;  *  All  that  was  required  for  the  purpose 
was  proof  of  a  fixed,  deliberate,  and  unbiased  determination  that 
the  transaction  was  not  to  be  impeached.  This  might  be  shown 
either  by  circumstances,  or  by  the  lapse  of  time  during  which  the 
transaction  was  allowed  to  stand.'  Now,  there  certainly  is  no 
affirmative  evidence  here  of  any  deliberate  intention  by  Jones  to 
confirm  the  deed  after  he  was  made  aware  of  it,  (assuming  that 
he  was  not  in  a  condition  to  understand  it  at  the  time,)  nor,  do  I 
think  the  time  that  has  since  elapsed  ought  under  the  drcum- 
•tances  to  preclude  him  from  questioning  the  transaction.  The 
situation  of  the  defendant.  Calkin,  with  respect  to  the  property 
does  not  appear  to  have  been  changed  by  the  delay ;  nor  will  he 
be  prejudiced  by  it,  if  he  is  repaid  his  money  and  interest,  except 
indeed  the  loss  of  a  good  bargain,  which  he  ought  not  to  have 
the  benefit  of,  if  the  plaintifis'  evidence  as  to  Jones'  condition  at 
the  time  lb  to  be  relied  on.  The  same  pressure  of  impecuniosity 
which  compelled  Mrs.  Jones  to  apply  to  Calkin  to  relieve  the 
property  firom  Underbill's  mortgage  continued  down  to  the  year 
1870,  when  Jones  obtained  a  further  advance  of  money  from 

>  8  D.  M.  A  a.  133 :  2  Jur.  N.  8.  699. 
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^^^^        Calkin  on  the  bake  house  property  ;  and  it  was  after  this  that  he 

JoHBB       was  imprisoned  for  drunkenness  on  the  streets  and  he  also  after- 

_  ^'  wards  left  the  country  for  about  six  months.     I  think  that  the 

Cauox.        ... 

time  which  elapsed  after  his  return  here  and  before  this  suit  was 

commenced  in  March  1872,  ought  not  to  preclude  him  from 
obtaining  relief.  In  Blagrate  y.  Rcuthg^  one  of  the  cases  relied 
on  by  the  defendants,  which  was  a  suit  to  set  aside  a  security  given 
by  a  client  to  his  solicitor  for  costs  in  suits  then  pending,  the 
bills  for  which  had  not  been  delivered  at  the  time,  but  were 
delivered  soon  after ;  the  Court  refused  to  interfere  after  a  lapse 
of  more  than  fiye  years^  and  nearly  two  years  after  the  relation  of 
solicitor  and  client  had  ceased ;  there  being  no  evidence  of 
pressure  or  improper  conduct  on  the  part  of  the  solicitor,  nor  any 
errors  shown  in  the  costs.  In  that  case  no  adyantage  had  been 
taken  by  the  solicitor  of  his  situation  :  the  client  had  been  offered 
an  opportunity  of  taxing  the  costs,  which  he  refused,  and  allowed 
the  solicitor  to  go  on  for  four  years  on  the  faith  of  the  security 
not  being  disputed.  If,  in  the  present  case,  I  could  bring  my 
mind  to  the  conclusion  that  no  advantage  had  been  taken  by 
Messrs.  Calkins  of  Jones'  situation — ^by  which  I  do  not  wish  to 
be  understood  as  imputing  to  them  any  actual  fraud  or  misrepre- 
sentation, but  merely  that  they  took  a  conveyance  from  him  when 
he  was  in  distress  and  pecuniary  diflSiculty,  and  unfit,  from 
excessive  and  continuous  drinking,  to  make  a  proper  bai^gain— 
and  that  Jones  afterwards,  with  a  knowledge  of  his  rights,  and 
with  a  capacity  to  deal  with  them,  stood  by  and  allowed  Gallon 
to  act  upon  the  deed ;  I  might  feel  myself  bound  to  refuse  any 
relief.  In  Ormes  v.  Beadel*  the  agreement  sought  to  be  set  aside 
had  been  acted  on  by  the  plaintiff,  with  a  full  knowledge  of  all 
the  facts,  by  agreeing  to  appoint  an  arbitrator  to  whom  the  subject 
matter  of  the  agreement  was  referred,  and  by  appearing  before 
the  arbitrator  and  taking  part  in  the  proceedings.  The  defendant 
also  had  acted  upon  the  award,  and  would  have  been  materially 
prejudiced  if  the  agreement  was  set  aside.  So,  in  Skottawe  y. 
IfiUiams,*  where  a  married  woman  had  executed  a  deed  for  the 
purpose  of  making  her  husband's  debts  chargeable  on  her  separate 

>  8  D.  M.  A  a.  620 :  3  Jar.  N.  8. 399.        '  2  D.  F.  ft  J.  336 :  6  Jnr.  N.  8. 1103. 
» 1  Jot.  N.  B.  118. 
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estate,  and  after  her  husband's  death,  when  she  became  aware  of  ^^^^ 
the  fiicts,  refused  to  repudiate  the  deed,  and  continued  to  recog-  Johm 
nise  it  for  some  years  as  a  valid  security,  it  was  held  that  she 
had  thereby  confirmed  it.  There  was  clear  evidence  of  a  deliberate 
intention  to  acquiesce  in  the  deed  in  that  case.  Admitting  that 
at  the  expiration  of  the  two  years,  Jones  was  fully  aware  of  the 
circumstances  under  which  the  deed  was  given,  and  was  then 
capable  of  managing  his  business  (which,  however,  I  do  not  admit 
to  have  been  the  &ct),  I  cannot  see  that  his  not  doing  so  has  in 
any  way  prejudiced  Calkin,  or  altered  his  position  with  respect  to 
the  property.  This  forms  an  essential  element  in  the  application 
of  the  doctrine  of  estoppels.  See  Baker  v.  Bradtey^  and  Caimcrou 
T.  L/JTimer.^  The  case  has  been  one  of  great  difficulty  on  account 
of  the  remarkably  conflicting  evidence  on  the  most  material 
questions  in  issue,  but  after  ft  careful  consideration  of  the  evidence 
and  arguments,  I  am  of  opinion  that  the  plaintiffs  have  made  out 
a  case  entitling  them  to  relief,  and  that  the  deed  ought  not  to 
stand  as  an  absolute  conveyance ;  but  only  as  a  security  for  what 
may  be  found  to  be  justly  due  from  Jones  to  Calkin.  *  *  * 
As  to  the  objection  that  Mrs.  Jones  should  not  have  been  a  party 
to  the  suit,  I  cannot  say  that  she  had  not  a  sufficient  interest  to 
justify  her  being  made  a  party ;  but  whether  she  had  or  not,  no 
possible  injury  could  result  to  the  defendants  from  making  her  a 
party:  Siory*s  Eq.  PL  74,  a.;  and  by  the  24th  section  of  the 
Equity  Act,  17  Vic,  c.  18,  it  is  provided  that  *  No  suit  shall  be 
dismissed  by  reason  only  of  the  miqoinder  of  persons  as  plaintiffs 
therein ;  but  whenever  it  shall  appear  to  a  Judge,  that  notwith- 
standing the  conflict  of  interests  in  co-plaintiffs,  or  the  want  of 
interest  in  some  of  them,  or  the  existence  of  some  ground  of 
defence  affecting  any  of  them,  they  or  any  of  them  may  be  entitled 
to  relief  the  Judge  shall  have  power  to  grant  such  relief,  and  to 
modify  his  decree  according  to  the  special  circumstances  of  the 
case,  and  for  that  purpose  to  direct  such  amendments  as  may 
be  necessary."  This  disposes  of  the  objection.  There  must 
be  a  declaration  that  the  deed  dated  the  81st  July,  1867,  is 
to  be  set  aside  as  an  absolute  conveyance,  and  to  stand  as  a 

>  7  D.  M.  A  O.  e2e ;  2  Jar.  N.  8.  SS.  '  7  Jar.  N.  8. 149. 
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security  for  what   phall   be    found   to   be  justly  due  from   the 
JoRBs        plaintiff,  James-  H.  Jones,  to  the  defendants,  Jeremiah  Calkin 
^-  and  John  Bennett  Calkin,  deceased,  for  money  paid  by  them 

to  discharge  the  several  mortgages  on  the  property,  and 
interest  thereon.  An  account  to  be  also  taken  of  moneys 
paid  by  th6m  for  taxes,  insurance,  and  permanent  improvements 
on  the  property,  and  for  costs  paid  in  the  suit  to  redeem  the 
Hamilton  mortgage;  and  also  the  rents  and  profits  received  by 
them  since  the  date  of  the  conveyance  in  the  same  manner  as  in 
case  of  a  mortgagee  in  possession.  I  reserve  all  further  directions, 
and  the  question  of  costs,  till  after  the  Barrister's  report." 

The  following  grounds  of  appeal  were  delivered :  1.  That  the 
action  in  the  name  of  Jones  and  wife  was  misconceived,  the  wife 
not  being  a  proper  party.  2.  That  no  such  decree  could  be 
pronounced  until  the  agreement  of  Jones  and  John  Bennett  Calkiii 
and  Jeremiah  Calkin,  set  out  in  the  defendants'  answer,  had  been 
set  aside  or  declared  void  upon  a  bill  for  that  purpose.  3.  That 
the  bill  charges  fraud  throughout,  which  has  been  negatived  by 
the  Judge,  who  should,  therefore,  have  dismissed  the  bill.  4. 
That  the  bill  is  framed  expressly  on  the  assumption  that  the 
defendants  Calkin  gave  a  bond  to  reoonvey,  and  on  the  finding  of 
the  learned  Judge  on  this  point  the  bill  should  have  been  dis* 
missed.  6.  That  there  was  no  evidence  of  value  of  the  property 
which  warranted  the  decree.  6.  That  evidence  of  value  was  not 
only  wholly  insufficient  to  warrant  the  decree,  but  the  defendants' 
evidence  answered  it  in  full.  7.  That  the  learned  Judge,  in  his 
finding  of  the  facts,  was  found  to  have  wholly  discredited  the 
evidence  of  the  plainti£f,  Hannah  Jones.  8.  That  the  learned 
Judge  was  in  error  when  he  assumed  that  the  position  of  the 
defendant  had  not  been  changed,  for  John  Bennett  Oalkin  had 
made  his  will  on  the  presumption  that  the  property  was  his,  and 
if  the  decree  is  sustained,  his  son,  the  defendant,  George  Calkin, 
will  be  left  without  the  meatis  of  support.  9.  That  there  was  no 
evidence  of  Jones'  incapacity  by  drunkenness  or  otherwise  that 
within  the  authorities  warranted  the  decree.  10.  That  the 
evidence  given  on  behalf  of  the  plaintiffs  as  to  Jones*  incapacity 
was  fully  answered  by  the  defendants.  11.  That  the  plaintifib 
are  estopped  from  setting  up  incapaeity  or  fraud  at  undervalue  by 
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acquiescence,  or  by  lapse  of  time.  ■  12.  That  the  eridenoe  of  Mrs.  ^^'^^ 
Jones,  that  her  husband  had  told  her  the  bargain,  is  not  properly  J< 
admissible.  13.  That  the  plaintifis,  after  the  defendants*  answer 
came  in,  should  have  amended  the  bill  and  prayed  to  hare  the 
agreement  set  oat  in  the  answer  set  aaide,  but  not  having  done  so, 
they  admit  it  to  be  a  good  answer  to  the  action  should  it  be  proved 
on  the  hearing,  and  it  was  proved.  14.  That  the  delay  until  the 
death  of  John  Bennett  Calkin  is  an  answer  to  the  suit  against  his 
executors  and  trustees.  15.  That  the  evidence  of  value  given  by 
plainti£Fs'  witnesses  was  improperly  received,  as  they  only  spoke 
of  what  they  now  thought  the  property  was  worth  in  1867.  16. 
That  the  whole  evidence  shewed  that  Jones  knew  what  he  was 
doing,  and  was  capable  of  making  the  bargain  he  did,  and  that 
his  wife  well  knew  what  the  bargain  was.  17.  That  on  the  whole 
evidence  the  decree  should  have  been  one  diamissing  the  bill. 

Feb.  10,  11.  C.  N.  Skinner,  Q.  C,  and  fVeldon,  Q.  C,  for  the 
appellants. 

Z.  L.  Palmer^  Q.  C,  Dr.  Barker,  Q.  C,  and  Burbidge,  for  the 
respondents. 

Skmner,  Q.  C,  in  reply. 

In  addition  to  the  cases  referred  to  in  the  judgment  of  the 
Court,  and  the  judgment  appealed  from,  the  following  cases  and 
authorities  were  cited:  1  Pan.  Ch.  Pr.  327,  335,  407  ;  Montetquieu 
V.  Sandys  ;*  Baker  v.  Loader  ;*  Jenner  v.  Morris  ;*  Allen  v.  Spring  ;* 
Star.  Eq.  PI.  s.  257,  271,  279;  Walker  v.  Armstrong,-* 
Com.  Pig.  Election;*  Kerr  on  F.  tf  M.  186;  Matthews  v. 
Baxter;  Ligktfoot  v.  Herron:*  Sutton  v.  Sadler f  Pavis  v. 
Cooper;'''  Molton  v.  Camroux ;''  Sugd.  Vend.  724,  725; 
Star.  Eq.  Jur.  225;  Benj.  on  Sales,  t.  30;  1  Pan.  Ch.  Pr. 
711,  712;  Star.  Eq.  PI.  p.  660;  2  Pan.  Ch.  Pr.  1550,  1551; 
Fife  V.  Clayton ;"  TaU  v.  Williamson.'* 

Our.  Adv.  VuU. 

» IS  Ve«.  302.  •  L.  B.  16  Eq.  49.  »  8  DeG.  F.  k  J.  60. 

<  22  Beav.  618.  »  8  DeG.  McN.  k  G.  631.  •  C.  2. 

'L.R.  8  Bz.  132.  '3  Y.  &  C.  686.  'S  O.  B.  N.  8.  87^9. 

"  6  Mj.  k  C.  270.  »  2  Ex.  487.  "  13  Ves.  646. 
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I8'y<>  The  judgment  of  the  Court  (Wbldon,  Fisher,  Wbtmobs  and 

Jons       DuFFy  J.  J.y)'  was  now  delivered  by 

Duff,  J.  As  regards  the  questions  of  fact  which  have  been 
discussed,  at  great  length,  on  the  argument  of  this  appeal,  we 
think  that  we  ought  not  to  interfere  with  the  decision  of  the 
learned  Chief  Justicb.  The  cause  was  heard  by  him  on  evidence 
taken  viva  voce.  He  had  the  opportunity  of  hearing  the  witnesses 
give  their  testimony,  and  of  observing  their  demeanor  under 
examination.  These  are  circumstances  of  much  value,  with  a 
view  to  forming  an  accurate  judgment  as  to  their  credibility,  and 
as  to  the  weight  which  should  be  given  to  their  testimony ;  and 
they  are  advantages  which  we  do  not  possess.  Therefore  it  is 
that,  under  such  circumstances,  an  appellate  tribunal  never  inter- 
feres with  the  decision  of  the  Court  upon  a  question  of  &ct,  unless 
for  an  error  in  it  which  is  overwhelming.  Even  where  the  written 
depositions  of  the  witnesses  are  read  in  the  Court  below,  the  Court 
of  Appeal,  for  the  reasons  given  in  Gray  v.  TumbuU*  will  not 
reverse  the  decision  of  the  Judge  there,  on  a  question  of  fact, 
unless  a  case  is  shewn  which  admits  of  no  doubt  whatever.  And, 
if  we  were  disposed  to  differ  from  the  learned  Chief  Justice,  in 
the  opinions  which  he  has  formed  upon  the  facts  of  the  case,  and 
if  we  believed  that  there  was  a  preponderance  of  evidence  against 
them,  we  should  feel  ourselves  constrained  by  the  authority  of 
Oray  v.  TumbuU,  to  abide  by  his  decision.  But  we  do  not  differ 
from  him  at  all.  He  has  analyzed  the  voluminous  and  conflicting 
testimony  with  great  care,  and  we  think  that  he  has  arrived  at 
just  and  accurate  conclusions  upon  it.  This  disposes  of  a  good 
many  of  the  grounds  of  appeal.  Several  of  the  others  are  of 
minor  importance,  and  were  not  much  insisted  upon  on  the 
argument.  As  regards  the  point  taken  that  Mrs.  Jones  was 
improperly  joined  as  a  co-plaintiff  with  her  husband,  it  is  unneces- 
sary for  us  to  express  any  opinion  as  to  whether  she  was  so  or 
not,  because  we  think  that,  even  if  she  were  unnecessarily  joined, 
the  i24th  section  of  17  and  18  Vic,  chap.  18,  sub-chap.  2,  disposes 
of  the   objection  as  a  ground  of  appeal.     Besides  the  points 

1  Aluh.  C.  J.,  stated  that  he  took  no  part  in  the  Judgment— that  he  did 
not  hear  the  argmnenl 

'L.B.3H.II.8CAP.63. 
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attempted  to  be  made  on  the  facts  of  the  case,  the  groands  princi-        ^^^^ 

pally  relied  upon  by  the  appellants,  on  the  argument,  were,  the        Jons 

foarth,  eleventh,  fourteenth,  thirteenth  and  second.     The  fonrth       _  ** 

ground  is  as  follows :  **  That  the  bill  is  framed  expressly  on  the 

assumption  that  the  defendants,  Calkins,  gave  a  bond  to  reconvey, 

and  on  the  finding  of  the  learned  Judge  on  this  point  the  bill 

should  have  been  dismissed.'*     What  was  technically  called  the 

c/uirging  part  of  the  Bill  in  Equity  has  been  long  since  abolished 

in  this  Province,  and  this  bill  is  framed  under  the  17th  and  18th 

Vic,  c.  18,  sub-chap.  2,  sec.  4.     It  contains  ^*  a  brief  narrative  of 

the  facts  on  which  the  plaintiff  relies,"  and  it  concludes  with  a 

"prayer  for  specific  relief,"  viz. :  that  **  as  against  the  said  Hannah 

Jones,  the  said  deed  shall  be  declared  null  and  void,  and  that,  as 

against  the  said  James  H.  Jones,  the  said  deed  shall  be  set  aside 

and  the  said  James  H.  Jones  have  leave  to  redeem,  and  that  a 

reconveyance  of  the  lands  and  premises  therein  described  to  the 

said  James  H,  Jones  be  decreed,  upon  his  paying  the  defendants 

all  principal  and  interest  moneys  due  thereon  after  deducting," 

etc    Amongst   the  statements  contained  in  this  '^narrative  of 

fisusts"  are  the  following:  l*hat  the  plaintiff,  James  Jones,  was 

seized  in  fee  of  a  property  worth  $18,000  (sec.  8),  subject  to 

mortgages  for  $10,500  (sec.  1  to  7  inclusive) ;  that  one  of  these 

mortgages  having  become  due,  the  property  was  advertised  to  be 

sold  under  it  (sec.  9) ;  that  the  Messrs.  Calkin  agreed  to  advance 

the  money  to  pay  ofi  this  mortgage,  and  so  prevent  the  sale  (sec. 

11 J ;  and  that  Jones  was  to  have  two  years  to  repay  him ;  Calkins, 

in  the  meantime,  receiving  their  interest  and  charges  out  of  the 

rents  (sec  12).     And  it  is  also  alleged  that,  in  pursuance  of  this 

agreement^  the  plaintift,  on  31st  July,  1867,  executed  an  absolute 

conveyance  of  the  property  in  question  to  Messrs.  Calkin  to  secure 

them  for  the  amount  of  their  advances,  and  that,  on  that  occasion, 

the  Messrs.   Calkin  executed  "a  bond  or  paper**  to   Jones  to 

reconvey  to  him  at  the  end  of  two  years,  upon  payment  of  the 

amount  of  their  advances  and  interest  (sec.  12  and  13).     And  it 

is  further  said  (sec.  10)  that  Jones,  at  the  time  of  entering  into 

the  contract,  from  long  continued  and  excessive  drinking,  had 

become  and  was  "  imbecile  and  totally  incapable  of  managing  his 

business,"  and  was  suffisring  from  an  attack  of  delirium  tremens 
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^^^^        on  the  very  day  when  he  executed  the  conveyance  to  Mewre. 

Jons  Calkin.  One  of  these  statements  the  plaintiffs  failed  in  proving. 
^-  After  carefully  examining  and  weighing  the  conflicting  evidence 

on  the  subject,  the  learned  Chibf  Justicb,  "  without  imputing  to 
Mrs.  Jones  any  intention  wilfully  to  misstate  the  facts/'  arrived  at 
the  conclusion  that  '^the  weight  of  evidence"  was  against  the 
existence  of  the  bond.  But  he  says  further,  '^  that  Mrs.  Jones 
fully  believes  in  the  existence  of  such  a  paper,  / have  no  doubt" 
She  is  in  no  way  discredited,  as  was  alleged  in  the  argument. 
Indeed,  so  evenly  does  the  matter  seem  to  have  been  balanced  in 
the  learned  Chief  Justice's  mind,  that,  in  order  to  turn  the  scale, 
he  is  obliged,  at  last,  to  invoke  the  aid  of  the  rule  in  Equity 
''  that  when  the  defendant,  in  express  terms,  negatives  an  allega- 
tion in  the  bill,  and  the  evidence  is  only  of  one  person,  aflirming 
as  a  witness,  what  has  been  so  negatived,  the  Court  will  not  make 
a  decree."  Upon  this  point  some  of  us — if  it  were  proper  for  us 
now  to  question  the  finding  of  the  learned  Chief  Justice  on  the 
fiact — would  be  disposed  to  say  that  the  weight  of  testimony  was 
in  favor  of  the  existence  of  the  bond.  It  must  now  be  assumed, 
however,  that  the  statement  as  to  the  bond  is  not  proved.  But 
the  failure  of  the  plaintiffs,  at  the  hearing,  to  prove  one  or  more 
allegations  in  their  bill,  is  not  a  ground  for  dismissing  the  bill,  if 
they  have  proved  other  allegations  which  will  entitle  them  to  the 
relief  prayed  for  (vide  2  Dan.  Ch.  Pr.  973).  Here  the  utter 
incapacity — "  imbecility,"  indeed— of  Jones  at  the  time  he  entered 
into  the  contract,  and  executed  the  deed,  was  established  beyond 
all  question ;  and  so,  in  the  opinion  of  the  learned  C'hief  Justice, 
was  the  inadequacy  of  the  consideration  for  the  conveyance.  It 
was  urged  that  neither  drunkenness  or  inadequacy  of  consideration 
was  a  ground  for  impeaching  the  validity  of  a  deed.  And  that  is 
true ;  Molton  v.  Camroux^  supports  the  first  part  of  the  proposi- 
tion, and  Harrison  v.  Guest*  is  an  authority  for  the  latter.  But, 
although  Equity  will  not  interfere  to  set  aside  a  deed  executed  by 
a  man  whilst  drunk,  if  no  advantage  has  been  taken  of  kim,  and 
although  mere  inadequacy  of  consideration  is  not  of  itself  a  ground 
for  impeaching  a  contract  made  between  parties  equally  capable  of 

1 4  Bxch.  (Ex.  Ch.)  17.  *  3  Jar.  K.  S.  911 ;  B.  C^  8  H.  L.  481. 
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entering  into  a  contract,  and  not  standing  in  any  fiduciary  relation*  ^^*f^- 
ship  towards  each  other,  they  are  each  very  important  matters  for  Johib 
consideration  when  the  validity  of  a  transaction  is  questioned  in 
Equity.  Mere  intoxication  is  of  little  consequence  unless  it  has 
been  carried  to  such  an  extent  as  to  deprive  the  person  of  his 
understanding,  or  unless  from  long  continuance  it  has  impaired 
or  destroyed,  for  the  time,  his  mental  faculties.  Then,  like  any 
other  lunatic,  he  is  regarded  as  incapable  of  giving  an  intelli<^ent 
assent  to  any  contract  whatever.  Even  a  lunatic's  contracts  now, 
however,  are  regarded  as  voidable  and  not  absolutely  void ;  and 
unless  it  is  shewn  that  some  advantage  has  been  taken  of  him, 
they  will  not  be  set  aside.  In  order  to  avoid  them  two  things 
must  be  established ;  Ist.  His  incapacity  to  contract ;  Sndly.  His 
equitable  right  to  be  relieved.  Here  both  have  been  established ; 
the  incapacity  to  contract,  as  the  result  of  dissipation ;  the  equity, 
as  arising  out  of  the  inadequacy  of  consideration.  In  addition  to 
the  cases  referred  to  by  the  learned  Chief  Justice  in  his  judg- 
ment, fVard  V.  Cockell*  is  another  instance  where  the  Court  of 
£quity  treated  inadequacy  of  consideration  as  ajSbrding  a  part]^  a 
title  to  equitable  relief,  under  very  different  circumstances  from 
these.  Mr.  Skinner,  however,  argued  the  fourth  ground  of 
appeal  as  if  it  presented  an  objection  to  the  bill  for  multifarious- 
ness. He  contended  that  the  plaintiffs  could  not  rely  upon  the 
bond,  and  upon  the  other  facts  also,  as  entitling  them  to  relief. 
But  his  arguments  tailed  to  impress  us.  The  bill  and  the  prayer 
are  homogeneous  in  their  character.  The  plaintiffs,  in  effect*  sa^ : 
This  deed,  although  absolute  on  its  face,  was  only  a  security  to 
Messrs.  Calkin  for  their  advances :  it  was  a  security,  and  nothing 
more,  by  the  express  terms  of  the  agreement  entered  into,  and 
by  virtue  of  the  bond  to  reconvey ;  it  was  a  security,  and  nothing 
more,  by  virtue  of  the  equities  arising  out  of  the  other  facts 
detailed  in  the  bill ;  and  we  pray  that  it  may  be  treated  as  such 
•eeority,  and  that  the  property  may  be  reconveyed  to  us,  by  the 
defendants,  on  payment  of  what  we  owe  them.  We  fail  to 
discover  any  multifariousness  in  this.  In  1  Dan.  Ch.  Pr.  (Am. 
ed.  1871),  p.  341,  it  is  said  that  "  where  the  matters  are  homo- 

*  16  Beav.  les. 
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1916  geneoQs  in  their  character,  the  introdaction  of  them  in  the  same 
Jons  bill  will  not  render  them  multifarious  j "  and  in  the  note  to  page 
••  884,  "  Jf  a  bill  doa  not  pray  for  muUi/arioKs  relief,  it  cannot  be 

objected  to  on  the  ground  of  multifariousness,  though  the  case 
stated  would  justify  a  prayer  for  multifarious  relief:"  and  see 
Storey  Eq.  PL,  sec.  £84,  note«  At  all  erents,  the  de/endanU  can- 
not raise  such  an  objection. at  the  hearing,  although  the  Court 
might  9ua  spontc.  If  the  bill  be  multifarious,  the  defendants 
should  have  demurred :  Qreemwood  y.  Churchill^  Upon  the  points 
as  to  acquiescence  and  lapse  of  time,  we  can  add  nothing  to  what 
is  said  by  the  learned  Chief  Justice  in  his  judgment,  in  all  of 
which  we  entirely  concur.  Tne  eighth  ground  of  appeal  was 
much  relied  upon  in  argument  It  was  urged  that,  by  the  death 
of  Bennett  Calkin,  and  by  the  disposition  of  his  property  which 
he  made  by  his  will,  the  position  of  the  matter  had  been  so 
changed,  that  all  parties  could  not  be  placed  in  staiu  quo,  and, 
therefore,  that  the  deed  ought  not  now  to  be  interfered  with.  As 
a  general  rule,  it  is  no  doubt  true  that  Equity  will  not  interfere 
with  a  transaction  where  all  parties  cannot  be  reinstated.  But 
the  Court  refuses  to  do  so  in  such  cases,  not  merely  because  of  a 
change  in  the  legal  title  to  the  property,  but  because  new  equities 
have  supervened  which  would  have  to  be  displaced  in  order  to 
ajSbrd  the  relief  sought  for.  It  will  not,  as  we  understand  the 
rule,  refuse  to  administer  an  Equity  and  to  afford  relief,  so  long 
as  a  prior  Equity  is  not  interposed  which  would  render  it  inequit* 
able  to  do  so.  But  what  equities  haye  the  devisees  under  the  will 
of  Bennett  Calkin,  as  against  the  plaintiffs,  which  he  had  not 
himself?  The  devisees  are  simply  the  objects  of  the  testator's 
bounty,  and  as  such  we  cannot  think  that  they  stand  in  any 
different  relation  towards  the  plaintifis  from  what  Bennett  GaUdn 
did  himself.  It  was  said,  indeed,  in  argument  that  the  widow  of 
Bennett  Calkin  had  elected  to  take  the  annuity  under  her  hus- 
band's will,  and  had  released  her  dower.  We  find  no  evidence 
of  these  &cts ;  and,  therefore,  it  is  unnecessary  for  us  to  expfcieas 
any  opinion  as  to  whether  the  plaintiib'  right  to  relief  would  be 
affected  by  them  or  not.     It  would  require  some  very  dear 

>  llCy.  *  E.  669. 
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Iirferior  Courts —  Whether  judffmerUs  concliudve — Justice's  O^urt— Judgment 

hjf  defauU — Power  of  Justice  to  sign —  When  plaintiff  does 

not  appear  at  returu — False  imprisonment. 

Tlie  judgments  of  inferior  tribunals  are  not  conclosiye,  and  their  regolaritymaj 
alwajs  be  inquired  into  in  anj  collateral  proceeding. 

A  Justice  of  the  Peace  has  no  power  to  sign  a  judgment  in  &yor  of  plaintiff  in  a 
cause  unless  the  plaintiif  or  some  person  on  his  behalf  appears  at  the  retnm 
of  the  summons ;  and  when  neither  party  appears  at  the  return  of  the  sum- 
,  the  suit  is  at  an  end. 


Trespass  for  false  imprisonment,  tried  before  Fisher,  J.,  at  the 
King's  (Srcait  in  July,  1875.  The  defendant  Parlee,  who  was 
soed  as  a  Justice  of  the  Peace,  pleaded  Not  Ghiilty  by  Statute,  and 
the  other  defendant  justified  under  a  judgment  obtained  before 
Parlee  on  which  an  execution  issued,  under  which  the  plaintiff  in 


1S76 


authority — beyond  any  which  has  been  cited — ^to  convince  us 
that,  where  there  has  been  no  delay  or  negligence  on  the  part  of       Jons 
a  person  claiming  equitable  relief  against  a  wrong-doer,  the  deyisee  *' 

of  the  latter  can  be  in  any  better  position  than  the  wrong-doer  him- 
self, especially  where  the  estate  of  the  testator  and  the  rights  of  the 
devisees  are  subject  to  adjustment  in  the  same  Court  It  was 
finally  contended  that,  assuming  the  plaintiffs  were  entitled  to 
relief,  they  cannot  obtain  it  on  the  pleadings  as  they  stand.  It 
was  argued  that  as  soon  as  the  defendants,  in  their  answer, 
disclosed  the  agreement  of  1st  August,  1867,  the  plaintiffs  should 
hare  applied  to  amend  their  bill,  by  setting  forth  in  it  this 
agreement,  and  by  praying  to  have  it  set  aside.  Why  should 
they  ask  the  Court  to  set  aside  an  agreement  which  has  long  since 
expired  and  become  inoperative,  which  never  had  any  force  or 
efficacy  except  as  constituting  a  portion  of  the  consideration  for 
the  deed  ?  The  lapse  of  time  has  dispensed  with  the  necessity  of 
setting  it  aside.  Moreover,  being  only  a  part  of  the  consideration 
for  the  deed,  when  the  deed  is  disposed  of  the  agreement  of  1st 
August  must  go  with  it.  We  are  of  opinion,  therefore,  that  the 
decree  of  the  learned  Chief  Justice  must  be  affirmed,  and  that 
this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  wUh  costs. 


JACOB  L.  WEIGHT  v.  GEORGE  Z.  PARLEE  akd  DAVID  8.  ists 

SINNOTT. 


Jfril. 
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1876 


Wbiqht 

V. 

Parlib. 


this  suit  was  arrested.  The  facts,  as  disclosed  on  the  trial,  were 
as  follows :  The  defendant  Sinnott  and  one  Keith  sued  the  present 
plaintiff  before  the  defendant  Parlee,  who  issued  a  summons 
returnable  at  his  house  at  two  o'clock  on  a  day  named  in  the 
summons.  The  plaintiff  stated  that  he  was  present  at  the 
residence  of  the  Justice  at  or  before  two  o'clock,  prepared  to 
defend  the  suit.  It  was  also  proved  that  the  defendant  Parlee 
had  stated  that^  on  the  return  day  of  the  summons,  he  had  business 
at  the  train,  and  was  in  a  hurry  to  get  away ;  that  he  waited  half 
an  hour,  or  nearly  half  an  hour,  after  the  time  when  the  summons 
was  returnable,  and  neither  party  came ;  that  he  then  recorded 
judgment,  and  left ;  and  that  on  his  return  his  wife  told  him  that 
Wright  (the  defendant  in  the  suit  in  which  he  had  issued  the 
summons  and  the  present  plaintiff)  had  come  to  his  house  soon 
after  he  left.  The  Justice's  account  of  the  matter  was^  that  he  was 
at  his  residence  at  two  o'clock  by  his  watch ;  that  Sinnott  was 
there  also,  and  that  judgment  was  signed  on  a  promissory  note 
and  account.  His  book,  containing  the  minute  of  the  judgment, 
was  also  produced  and  received  in  evidence.  The  learned  Judge 
was  of  opinion  that  the  judgment  was  a  justification  for  both 
defendants,  and  directed  the  jury  to  find  for  them,  which  they 
accordingly  did. 

In  the  following  Michaelmas  term,  fV,  Pugsley  obtained  a  rule 
nisi  for  a  new  trial,  against  which  on — 

April  18.  Dr.  Barker,  Q.  C,  shewed  cause.  The  ruling  of 
the  learned  Judge  was  correct  In  these  cases  the  Justice's 
time-piece  must  be  taken  as  the  guide  for  opening  his  Court. 
(Weldon,  J.  But  is  it  not  a  question  of  fact  for  the  jury?) 
Plaintiff's  only  remedy  was  by  applying  for  a  review  or  new  trial 
under  the  Act  19  Vic,  c.  43,  sec.  5,  on  the  ground  of  his  not  having 
had  a  fair  opportunity  of  defending  the  cause.  Prima  facie  at  all 
events,  the  judgment  was  regular,  and  the  plaintiff  fiuled  to  shew 
any  defect  in  it. 

fV.  Pugsley,  in  support  of  the  rule,  contended  that  there  was 
evidence  which  should  have  been  submitted  to  the  jury.  It  was 
for  them  to  say  whether  plaintiff  was  present  at  the  Justice's  at  the 
hour  named  in  the  summons^  and  if  he  was  so  present,  the  judg- 
ment by  default  was  void.     There  was  also  evidence  from  which 
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the  jury  might  find  that  neither  plaintiff  in  the  nuit  in  the  Justice's        ^^^<^ 

Conn  was  present,  and  if  he  was  not^  the  magistrate  had  no  power      Wbi«rt 

to  proceed  and  enter  up  judgment. 

Cur.  Adv.  Vult. 

The  judgment  of  the  Court  was  now  deliyered  by 
Allen,  C.  J.  We  think  there  should  be  a  new  trial  in  this 
case.  The  learned  Judge  was  of  opinion,  and  so  directed  the  jury, 
that  the  judgment  on  which  the  execution  issued,  upon  which  the 
plaintiff  in  this  case  was  arrested,  was  conclusive,  and  that  while 
it  Btoodj  the  regularity  of  it  could  not  be  inquired  into  in  this 
action.  We  think  the  direction  was  wrong.  Though  the  judg- 
ments of  superior  courts  are  conclusive,  unless  clearly  beyond 
their  jurisdiction,  it  is  different  in  the  case  of  inferior  tribunals, 
where  the  (acts  necessary  to  give  them  jurisdiction  must  be  shewn 
affirmatively  when  called  in  question  in  any  collateral  controversy : 
Frumpton  v.  Pettis;^  Thompson  v.  Blackhursi ;'  fViUiams  v.  Jones  ,•« 
Jackson  v.  0*DonnelV  It  was  proved  in  this  case  that  the 
defendant  Parlee  had  stated  that,  on  the  return  day  of  the 
summons,  he  had  business  at  the  train,  and  was  in  a  hufry  to 
get  away ;  that  he  waited  half  an  hour,  or  nearly  half  an  hour^ 
after  the  time  when  the  summons  was  returnable,  and  neither 
party  came;  that  he  then  recorded  judgment,  and  left;  and  that 
on  his  return  his  wife  told  him  that  Wright  (the  defendant  in  the 
suit  in  which  he  had  issued  the  summons,  and  the  present  plaintiff) 
had  come  to  his  house  soon  after  he  left.  We  think  a  Justice  has 
no  power  to  sign  a  judgment  in  a  case  where  he  has  issued  a 
summons,  unless  the  plaintiff,  or  some  person  on  his  behalf, 
appears  at  the  return  of  the  summons.  The  30th  section  of  the 
Justices'  Act,  1  Rev.  Stat.,  c.  137,  declares  ''  that  if  the  defendant 
do  not  appear  and  defend,  the  Justice  shall  assess  the  damages 
against  him,  upon  written  instruments,  for  the  payment  of  money, 
without  further  evidence;  for  other  demands,  upon  the  oath  or 
affidavit  of  the  plaintiff  or  other  person."  The  36th  section  says 
that  if  the  plaintiff  fail  to  appear,  a  nonsuit  may  be  entered. 
This,  of  course,  means  that  if  the  defendant  appears  and  applies 
for  a  nonsuit ;  for  the  Justice  has  no  right  of  his  own  accord  to 

>  3  Ley.  23.        *  1  Nev.  4^  H.  266.        '13M.  &W.62S.        «2Png8.60. 
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^^^        enter  a  nonsuit.     If  neither  party  appears  at  the  return  of  the 

Wmsax      sammonsy  we  think  the  sait  is  at  an  end :  at  all  erents,  the  Justice 

has  no  rights  in  such  a  case,  to  constitute  himself  the  agent  of  the 

plaintiff,  and  sign  a  judgment  against  the  defendant  by  deCeitilt 

Afber  the  learned  Judge  had  stated  how  he  intended  to  direct  the 

jury,  we  think  it  was  not  necessary  for  the  plaintiff's  counsel  to 

make  a  formal  tender  of  eyidence  to  shew  defects  in  the  judgment : 

in  £Eu:t>  it  would  have  been  useless  for  him  to  do  so.     If  eyidenoe 

can  be  given  to  shew  that  a  judgment  is  defective,  there  was 

eyidence  of  that  description  in  this  case,  which  ought  to  have 

been  submitted  to  the  jury. 

Rule  absahiU. 


1876  MULUS  V.  ROSE. 


^P^'        Pleading — Special  damage — Necesiity  of  alleging  in  deeHaration — Action 
on  the  ease — Injury  from  leaves  falling  on  roofofhouee. 

The  object  of  gtating  special  damage  in  a  declaration  is  that  the  defendant  maj 
be  enabled  to  meet  liie  charge  if  it  is  false ;  and,  therefore,  when  the  law  does 
not  necessarily  imply  that  the  plaintiff  has  sustained  damages  bj  the  act 
complained  ol  it  is  essential  to  the  validity  of  the  declaration  that  the 
damage  should  be  stated  with  particularity  and  accuracy. 

Therefore,  when  in  an  action  on  the  case,  the  declaration  stated  that  leaves  from 
trees  on  defendant's  premises,  which  had  been  allowed  to  grow  and  orerhaiig 
plaintiff's  house,  filled  up  and  obstructed  the  spouts  for  conveying  water  from 
the  roof  of  the  house,  by  means  whereof  plaintiff  had  been  put  to  expense  in 
clearing  the  leaves  trom  the  spouts,  and  the  spouts  had  also  been  greatly 
injured  thereby ;  Held,  That  under  this  statement  of  damage,  evidence  of  the 
rain  water  being  discolored  by  the  leaves  and  rendered  unfit  for  use  wm 
improperly  admitted. 

The  declaration  in  this  case  stated  that  the  plaintiff  was  lawfully 
possessed  of  a  certain  messuage  and  dwelling  house,  in  which 
house  he  and  his  family  had  resided  since  the  1st  June,  1874; 
that  the  defendant  was  possessed  o(  another  messuage,  etc, 
contiguous  to  and  adjoining  the  plaintiff's  premises,  and  wrong- 
fully permitted  large  trees  to  grow  upon  his  land  near  the  plaintiff's 
house,  so  that  their  limbs  and  branches  projected  and  oyerhang 
the  plaintiff's  house,  and  the  leayes  therefrom  fell  upon,  filled  up 
and  obstructed  the  spouts,  pipes  and  conduits  for  conyeying  water 
from  the  roof  of  the  house,  and  the  limbs  and  branches  rubbed 
against  and  struck  the  walls,  roof  and  slates  of  the  house.  By 
means  whereof,  the  plaintiff  has  not  only  been  put  to  great 
trouble  and  expense  in  clearing  away  from  the  spouts  the  leayes 
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wlucli  had  8o  fSEdlen  from  the  said  trees,  but  the  spoats  have  been  ^Q^<^ 
greatly  injured  thereby,  and  the  plaintiff's  house  exposed  to  Hulub 
f^reater  risic  frt>m  fire,  and  he  has  been  greatly  incommoded  and 
annoyed  in  the  possession  and  enjoyment  of  his  property,  and  the 
same  has  been  greatly  damaged  and  lessened  in  value.  On  the 
trial  the  plaintiff  gave  evidence  (subject  to  objection)  that  in 
consequence  of  the  leaves  falling  on  the  roof  of  his  house,  the 
rain-water  from  the  roof  was  discolored,  and  he  was  prevented 
firom  making  use  of  it. 

The  cause  was  tried  before  Wrtmors,  J.,  at  the  Charlotte 
Circuit,  and  a  verdict  was  found  for  the  plaintiflF,  with  damages 
at  $25.  In  Michaelmas  term,  1875,  Orimmer  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  (inter  alia)  of  the  improper  admis^ 
lion  of  the  evidence  above  mentioned. 

April  IS.  E.  L.  Weimore  shewed  cause.  The  declaration,  it 
is  true,  does  not  allege  the  discoloration  of  the  water  as  a  special 
damage,  but  having  alleged  that  the  spouts  were  filled  up  by  the 
leaves,  it  was  not  necessary  to  allege  the  other  fact — ^the  result 
which  followed  from  it.  Where  the  special  damage  complained 
of  is  the  necessary  consequence  of  the  act  stated,  or  is  implied  by 
law,  it  is  not  necessary  to  allege  it  in  the  declaration.  So  also 
where  special  damage  is  alleged,  and  some  additional  injury  would 
be  implied  by  law  from  the  special  damage,  evidence  of  such 
additional  injury  may  be  given  without  it  also  being  alleged  in 
tne  declaration:  1  Chit.  PL  (5  ed.),  441 ;  Bull.  Sf  Lea.  PI  \i. 

Blair,  in  support  of  the  rule.     There  is  no  allegation  in  the 

declaration  to  entitle  plaintiff  to  recover  any  damages  for  discolora* 

tion  of  the  water.     From  reading  the  declaration,  it  is  clear 

plaintiff  relies  upon  the  direct  damage  done  by  the  leaves  to  the 

roof;  and  no  defendant  reading  it  would  suppose  he  was  to  be 

called  upon  to  answer  a  claim  for  discoloration  or  loss  of  the  rain 

water.     The  authorities  cited  do  not  apply. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  (Allcn,  C.  J.,  and  Wkldok, 
FuHEB  and  WxTMORB,  J.  J.)  was  now  delivered  by 

Allsn,  C.  J.  We  do  not  think  the  eridence  objected  to  should 
have  been  given  under  the  declaration.  The  special  damage 
alleged  isy  that  the  leaves  filled  up  the  spouu  for  conveying  the 
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^^^^  water  from  the  roof;  that  the  spouts  were  thereby  injared,  and 
the  plaintiff  put  to  expense  in  clearing  away  the  leaves.  There 
is  nothing  in  that  to  shew  that  the  plaintiff  was  complaining  of 
being  deprived  of  the  use  of  the  rain  water  which  fell  upon  the 
roof  of  his  house ;  but  rather,  that  by  the  accumulation  of  leaves 
in  the  spouts  the  water  was  prevented  from  being  carried  off,  and 
the  spouts  were  thereby  injured.  The  object  of  stating  special 
damage  is  that  the  defendant  may  be  enabled  to  meet  the  charge 
if  it  is  false ;  and,  therefore,  where  the  law  does  not  necessarily 
imply  that  the  plaintiff  has  sustained  damages  by  the  act  com- 
plained of,  it  is  essential  to  the  validity  of  the  declaration  that  the 
damage  should  be  stated  with  particularity  and  accuracy :  1  ChiL 
PL  396.  In  Mayne  on  Damages,  420,  it  is  said  that,  as  the 
object  of  stating  special  damage  is  to  let  the  defendant  know  what 
charges  he  must  prepare  to  meet,  the  statement  must  always  be  as 
full  and  specific  as  the  facts  will  admit  of;  and  the  same  rule  is 
laid  down  in  BtdL  4*  -Z^a.  PL  IS.  Applying  these  rules  to  the 
present  case,  we  think  the  defendant  could  not  have  been  prepared 
to  meet  the  claim  of  damage  which  the  plaintiff  gave  evidence  of; 
and,  therefore,  there  must  be  a  new  trial  unless  the  plaintiff 
consents  to  reduce  the  verdict  to  nominal  damages. 

Judgment  accordingly. 


1876  LITTLE  V.  GATE. 


JprU,         County  Court —  Costs —  Certificate  for — Appeal,  whether  it  lies  from  decision 
of  Judge  grantiiig  certificate  for  costs — Goods  delivered — 
Whether  to  be  considered  pagment  or  set-off. 

Prima  /aeie  goods  delivered  are  not  a  payment ;  and  without  an  agreement  of 
some  kind  that  they  are  intended  to  be  in  payment  of  a  debt,  one  party,  by  his 
own  act,  such  as  rendering  an  account  with  the  goods  credited,  cannot  make 
them  so. 

Where  a  party  having  a  claim  for  upwards  of  $20,  sued  in  the  County  Court^  and 
defendant  put  in  a  set-off  of  a  barrel  of  flour,  the  amount  of  which  had  been 
credited  by  plaintiff  in  an  account  rendered  before  action  brought^  but  there 
was  no  evidence  of  any  agreement  that  it  should  be  a  payment^  and  the  price 
of  the  flour  was  deducted  by  the  jury  from  plaintiff's  claim,  so  that  he  recoT- 
ered  an  amount  under  $20.  Held,  That  he  was  entitled  to  a  certificate  ton 
costs. 

QtuBre,  Whether  an  order  for  costs  made  by  a  County  Court  Judge  is  the  subject 
of  an  appeal. 

In  appeals  from  the  County  Courts  the  Judges  should  only  return  such  -pai^tt 
as  are  necessary  for  the  decision  of  the  questions  to  be  aigued  on  a^^MaL 
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Appeal  from  the  decision  of  the  Judge  of  the  Kent  County  ^^^^- 
Court  granting  the  plaintiff  a  certificate  for  costs  under  the  Littu 
County  Courts  Act,  80  Vic,  c.  10.  The  action  was  for  work  ^' 
and  labor,  and  the  particulars  indorsed  on  the  writ  amounted  to 
$96.60.  The  plaintiff  gave  evidence  in  proof  of  his  demand. 
The  defendant  put  in  evidence  an  account  rendered  to  him  by  the 
plaintiff  before  the  action  brought,  the  debii  side  of  which 
contained  the  same  charges  as  the  particulars,  and  upon  which 
account  the  plaintiff  gave  credit  for  two  barrels  of  flour  delivered 
at  different  times;  cash  $25.60,  and  an  order  in  favor  of  one 
Dickenson  for  $18.17,  amounting  in  all  to  $60.79,  and  striking  a 
balance  of  $S5.81,  of  which  he  requested  payment  The  defend- 
ant gave  a  notice  of  set-off,  containing,  in  addition  to  the  items 
credited  in  the  account,  rendered  by  the  plaintiff,  a  charge  of  $16 
for  3  M.  feet  of  boards,  which  the  plaintiff  admitted  on  the  trial 
he  had  received.  The  defendant  proved  that  the  first  barrel  of 
flour  was  delivered  to  the  plaintiff  as  a  payment  on  account  of  his 
work,  but  no  questions  were  asked  about  the  other  barrel.  The 
defendant  disputed  the  correctness  of  the  plaintiff's  account, 
denying  that  he  had  agreed  to  pay  the  price  charged  by  the 
plaintiff,  and  also  contending  that  the  work  was  improperly  done. 
A  verdict  was  found  for  the  plaintiff  for  $2.40.  An  application 
was  thereupon  made  to  the  Judge  of  the  County  Court  for  a 
certificate  for  costs,  which  being  granted,  the  defendant  appealed. 

April  IS.  Rains/ord,  for  the  appellant.  The  only  question  in 
this  case  is,  whether  the  second  barrel  of  flour,  amounting  to 
$8.50,  is  to  be  treated  as  a  payment  or  set-off.  1  he  plaintiff,  by 
crediting  it  on  his  account  rendered,  has  admitted  it  to  be  a  pay- 
ment. (Allen,  C.  J.  Could  he,  by  his  own  act,  make  it  a 
payment  ?)  He  could,  because  he  rendered  his  bill,  treating  it  as 
a  payment,  and  the  defendant  acquiesced  by  making  no  objection. 

E,  L.  fVetmore,  for  the  respondent,  besides  contending  that 
there  must  be  an  agreement  to  that  effect,  in  order  that  goods 
delivered  shall  be  considered  to  be  in  payment  of  a  debt,  also 
submitted,  Ist.  That  it  was  discretionary  with  the  Judge  to  grant 
a  certificate  for  costs,  and  this  Court  would  not  interfere  with  the 
exercise  of  such  discretion  if  it  had  the  power.  iSnd.  That 
granting  a  certificate  for  costs  was  an  interlocutory  proceeding  in 
28 
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^^^^        which  there  was  no  appeal,  under  section  11  of  the  Connty  Courts 
LiTTLi       Act.     (Weldon,  J.,  referred  to  Palmer  y   GilJberL^) 

Our,  Adv.  VuU. 
ITie  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.  After  stating  the  facts,  he  continued :  The  only 
question  is  whether  the  second  barrel  o/  flour  is  to  be  treated  as  a 
payment  or  set-off.  It  is  contended  that  the  plaintiff,  by  crediting 
it  on  his  account  rendered,  has  admitted  it  to  be  a  payment.  But 
without  an  agreement  of  some  kind  that  goods  delivered  are 
intended  to  be  in  payment  of  a  debt,  one  party,  by  his  own  act, 
cannot  make  them  so.  See  Cannan  v.  Wood*  and  Hooper  v. 
Stej)hen8^  Prima  Jbde  goods  delivered  are  not  a  payment.  It 
was  expressly  admitted  that  the  boards  delivered  to  the  plaintiff 
were  matter  of  set-off;  and  the  defendant,  by  his  particulars,  has 
also  treated  the  flour  as  a  set-off  See  White  v.  Daivson.^  Sup- 
pose, that  in  this  case,  the  account  rendered  had  shewn  a  balance 
of  le^s  than  $20,  and  it  was  reduced  below  that  sum  by  crediting 
the  barrel  of  flour.,  could  the  plaintiff,  without  any  evidence  that 
the  flour  was  delivered  as  a  payment,  sue  for  the  balance  in  a 
.lustice's  Court;  and  would  the  defendant  be  precluded  from 
objecting  that  the  flour  was  matter  of  set-off,  and  not  of  payment  ? 
We  think  he  would  be  at  liberty  to  do  so ;  because  the  plaintiff, 
by  his  own  act,  would  have  no  right  to  treat  as  a  payment  that 
which  was  prima  Jade  only  a  matter  of  set'^off.  The  same  prin« 
dple  ought  to  apply  to  the  present  case.  The  case  of  Rowland  v. 
BlaksUy^  on  which  the  Judge  of  the  County  Court  acted^  supports 
this  view.  We,  therefore,  think  the  plaintiff  was  entitled  to  the 
certificate  for  costs,  and  that  the  appeal  must  be  dismissed,  but, 
under  the  circumstances,  without  costs.  Having  come  to  this 
conclusion  upon  the  question  on  which  the  appeal  was  taken,  it  is 
unnecessary  to  decide  whether  an  order  for  costs,  made  by  a  Judge 
of  a  County  Court,  is  the  subject  of  appeal,  under  the  words  '^  the 
decision  of  the  Judge  upon  any  point  of  law,"  in  the  24th  section 
of  the  Act  SO  Vic,  c.  10.  We  think  it  proper  to  remark  upon 
the  unnecessary  length  of  the  return  certified  from  the  County 

'1AU.506.  *2H.&W.467.  '4A.&E.71. 
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Court.     A  number  of  papers  have  beeu  certified,  which  appe.ir  to         ^^"^^ 
OS  to  be  entirely  unnecessary  for  the  deci«(ion  of  the  question       Littli 
before  us :  for  instance,  the  Judge's  order  staying  the  proceedings 
in  the  Court  below ;  the  bond  given  by  the  appellant ;  the  affidaTits 
of  t  le  attorneys ;  and,  perhaps,  some  others — papers  not  required 
by  the  Act  to  be  returned. 

Jppeal  diimisaed. 


Caib. 


Ex  Partb  EOBINSON.  1876 


PUrish  pfficerg  — Election  — Meetittg  for  nomination  of  canditf^ites — Necessity        April, 
of  holding  at  place  appointed  hij  law. 

The  Sessions  of  the  Coimty  of  St.  John  had,  pursuant  to  Act  of  Assemhlj,  appoint- 
ed a  certain  school-house  in  the  Parish  of  L.  as  the  place  of  meeting  for  nomina- 
tion of  candidates  for  Parish  Officers,  but  the  Poll  Clerk  had  giyen  a  notice 
for  the  meeting  to  be  held  at  the  house  of  one  C.  in  the  same  settlement,  and 
not  more  than  seventeen  rods  distant  from  the  school-house.  The  parishion- 
ers met  at  the  place  named  in  the  notice  and  organised  the  meeting,  and  then 
a4)oamed  to  meet  at  the  school-house,  where  the  election  afterwards  took 
place.  Held,  That  the  foundation  of  the  election  being  the  meeting  for 
nomination  of  candidates,  as  that  was  not  held  at  the  place  appointed  hj  law, 
their  election  was  bad,  that  in  point  of  law  there  was  no  election,  and  tiiat  it 
became  the  dutj  of  the  Sessions  to  appoint  to  the  several  offices. 

On  a  former  day  of  this  term,  ^  P^g^ley  moved  for  a  rule 
nisi  for  a  certiorari  to  remove  into  the  Supreme  Court  the  appoint- 
ment of  certain  parish  officers  in  the  Parish  of  Lancaster,  made  by 
the  General  Sessions  of  the  City  and  County  of  Saint  John,  for 
the  purpose  of  quashing  the  appointment  on  the  ground  of  want 
of  jurisdiction  in  the  Sessions  to  make  the  appointment. 

The  Statute  and  facts  disclosed  by  the  affidavits  are  sufficiently 
Stated  in  the  judgment  of  the  Court. 

Cur,  Adv.  FuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  Act  S8  Vic,  c  37,  authorizes  the  election 
of  certain  parish  officers  in  the  Parishes  of  Simonds,  Lancaster 
and  St.  Martins,  and  directs  in  section  3,  that  the  inhabitants  of 
the  said  Parishes  respectively,  entitled  to  vote,  shall  meet  on  the 
first  Tuesday  in  March  in  each  year,  for  the  purpose  of  nominat- 
ing candidates  for  such  offices^  twenty  days'  notice  of  the  time  and 
place  of  such  meeting  having  been  previously  given  by  the  Town 
Clerk :  such  place  to  be  settled  by  the  General  Sessions  held  in 
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^^^^  December  preceding  the  electioiii  and  so  to  continae  till  altcnned. 
JSxparu  Section  4  declares,  that  at  the  time  and  place  so  appointed^  the 
^^^«*««-  meeting  shall  be  called  to  order  by  the  Town  Clerk ;  that  a 
chairman  of  the  meeting  shall  be  appointed ;  that  nominations  to 
the  several  offices  shall  be  made^  and  that  when  a  sufficient 
number  are  nominatedi  the  meeting  shall  be  adjourned  till  a 
future  day,  at  which  the  election  is  to  take  place.  Section  6 
provides  for  the  mode  of  election,  and  declares  that  the  persons 
having  the  greatest  number  of  votes  for  each  office  shall  be  deemed 
duly  elected,  and  shall  be  so  declared  publicly  by  the  Chairman. 
Section  8  declares,  that  a  correct  list  of  the  officers  so  elected, 
certified  by  the  Chairmaui  and  attested  by  the  Poll  Clerk,  shall 
be  forwarded  by  the  Chairman  to  the  Clerk  of  the  Peace,  to  be 
laid  before  the  next  Sessions ;  and  section  9  declares,  that  *'  the 
persons  so  elected  and  certified  shall  be  confirmed  in  their  offices 
by  the  Sessions  for  one  year ;  and  should  there  be  no  election  of 
officers,  or  not  a  sufficient  number  chosen,  or  no  certified  list  laid 
beiore  the  Court,  the  Sessions  shall  make  the  necessary  appoint* 
ments."  In  December,  1865,  the  Sessions  appointed  a  certain 
school-house  in  the  Parish  of  Lancaster  as  the  place  of  meeting 
tor  the  nomination  of  candidates  for  that  Parish ;  and  the  meetings 
had  been  held  there  from  time  to  time  till  the  present  year.  The 
Sessions  had  not  made  any  order  to  change  this  place  of  meeting; 
but  the  Poll  Clerk  had  given  a  notice  for  the  meeting  for  the 
nomination  of  candidates  in  March  last,  to  be  held  at  the  house 
of  one  Cairns,  which  is  stated  to  be  in  the  same  settlement  as  the 
school-house  appointed  by  the  Sessions,  and  not  more  than  seventeen 
rods  distant  therefrom.  The  parishioners  met  at  the  place  named 
in  the  notice  and  organized  the  meeting,  and  then  adjourned  to 
meet  at  the  school-house,  where  the  elections  afterwards  took 
place.  The  persons  elected  were  duly  certified  to  the  Sessions, 
but  they  disaffirmed  the  election,  and  appointed  other  persons  to 
the  offices.  We  think  the  election  was  bad ;  that  in  point  of  law, 
there  was  **  no  election.'*  The  foundation  of  the  election  is  the 
meeting  for  the  nomination  of  candidates.  If  that  is  not  held  at 
the  place  appointed  by  law,  the  nominations  are  invalid,  and  all 
the  subsequent  proceedings  are  illegal,  and  the  Sessions  have  not 
only  the  right,  but  it  is  their  duty,  to  appoint  to  the  several  offices. 
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The  notice  given  by  the  Town  Clerk  not  having  been  anthorized  ^^^^ 
by  law^  the  matter  is  in  the  same  position  as  if  no  notice^  in  fact,  Satpmu 
had  been  given ;  in  which  case^  no  nomination  or  election  coald 
have  taken  place,  and  the  Sessions  would  have  been  bound  to 
appoint.  For  aught  that  appears,  Cairns*,  though  not  more  than 
seventeen  rods  distant  from  the  schooUhouse,  may  not  even  have 
been  within  view  of  it.  But,  without  entering  into  any  considera* 
tion  of  that  kind,  we  think  it  is  enough  to  say  in  this  case,  that  no 
proper  notice  was  given  of  the  meeting,  and  consequently  there 
no  election*     The  rule  must,  therefore,  be  refused. 

Buh  rrfuted. 


PHILP8  V.  TRUEMAN.  18T6 

Deei — Regigtry — Behtion  back  to  delivery — Deehrationa  hy  grantor  as  to        ^ff^ 
boundary  between  date  of  delivery  and  registry,  whether  binding  on 
grantu — New  trial — Surprise — Discovery  of  evidence, 

T^  being  the  owner  of  a  lot  of  land|  sold  part  of  it  to  defendant^  and  the 
remainder  to  plaintiff  shortly  afterwards.  A  dispute  subsequently  arose 
between  plaintiff  and  defendant  as  to  the  true  boundary  between  them^  and 
the  present  action  was  brought.  On  the  trial  defendant  stated  that  T.  pointed 
out  what  he  (defendant)  now  claimed  as  the  true  boundary  line,  and  he  placed 
his  house  up  to  the  line  so  pointed  out.  This  was  subsequent  to  the  delivery 
of  the  deed  to  plaintiff  and  to  his  going  into  possession,  but  before  registry. 
The  jury  were  directed  that  plaintiff  was  estopped  by  the  declarations  of  T.| 
made  before  registry  of  the  deed  to  plaintiff,  and  a  verdict  was  found  for 
defendant.  At  the  time  of  the  trial,  T.  was  absent  from  the  Province,  and 
there  was  not  sufficient  time  between  the  rendering  of  the  verdict  and  the  day 
when  it  was  necessary  to  move  for  a  new  trial  to  procure  T.'s  affidavit ;  but  a 
new  trial  was  granted  on  payment  of  costs,  on  an  affidavit  of  plaintiff  stating 
that  he  was  taken  bv  surprise  by  defendant's  evidence  as  to  the  alleged 
declarations  of  T.,  and  of  a  letter  attached  to  the  affidavit  from  T.,  entirely 
denying  that  he  had  made  any  such  statements. 

Held,  per  WimoBS,  J.,  That,  plaintiff  having  entered  into  possession  und^r  his 
deed,  the  evidence  of  T.'s  declarations,  made  after  that,  was  improperly 
admitted. 

QMtere,  VThether  registry  of  a  deed  does  not  so  relate  back  to  the  date'qf  delivery 
as  to  prevent  acts  and  declarations  of  the  grantor  after  delivery,  iut  before 
TCS^stiry,  from  binding  the  grantee. 

This  was  an  action  on  the  case  for  a  nuisancci  by  water  falling 
from  the  roof  of  defendant's  house  on  a  portion  of  a  lot  of  lanil 
claimed  by  plainti£f.  At  the  trial  at  the  Saint  John  Circuit  in 
May,  1875,  before  Ritchie,  C.  J.,  the  facts  disclosed  were  as 
follows:  One  James  Thompson,  being  owner  of  lot  No.  18,  in 
the  City  of  Saint  John,  conveyed  a  portion  of  it  to  the  plaintiff's 
wife  by  deed  executed  on  the  17th  of  August,  1870,  but  not 
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^^^^  registered  until  the  18th  of  September  following.  The  plaintiff 
Pbilps  entered  into  possession  immediately  on  receiving  the  deed,  and  on 
August  28th  had  a  surrey  made.  On  the  Srd  of  August,  Thomp- 
son had  sold  the  other  part  of  the  lot  to  the  defendant  The 
defendant  resisted  the  plaintiff's  claim  to  recover  on  two  grounds, 
Ist.  That  the  land  overhung  by  the  eaves  of  his  house  was  included 
in  his  deed ;  Sndly.  That  the  plaintiff  was  estopped  by  the  acts  of 
Thompson,  through  whom  he  claimed.  The  facts  relied  on  to 
prove  an  estoppel  were  these :  After  the  plaintiff  had  received 
delivery  of  his  deed  and  gone  into  possession,  but  before  it  was 
recorded,  Thompson  pointed  out  to  the  defendant  what  he  said 
was  the  correct  boundary  line  between  the  portion  of  the  lot 
deeded  to  the  defendant  and  the  remainder,  and  told  him  where 
to  set  his  house,  which  he  was  about  moving,  and  the  defendant 
stated  that  he  put  his  house  in  the  place  pointed  out  by  Thompson. 
The  learned  Chibf  Justice  directed  the  jury  that  though  the 
registry  of  the  deed  related  back  to  the  time  of  delivery,  as 
between  grantor  and  grantee,  it  would  not  operate  to  affect  the 
rights  of  strangers  intervening  between  the  delivery  of  the  deed 
and  its  registration,  and  that  the  plaintiff  was  consequently 
estopped  by  the  acts  and  declarations  of  Thompson  which  took 
place  before  registry  of  the  deed.     Verdict  for  defendant 

In  the  following  Trinity  term,  King^  A.  G,,  obtained  a  rule  niti 
for  a  new  trial  on  the  grounds  of  misdirection  and  surprise.  An 
affidavit  of  the  plaintiff  was  read  shewing  that  he  had  received  a 
letter  from  Thompson,  who  was  now  a  resident  of  the  Province  of 
Ontario,  denying  that  he  had  ever  made  the  statements  regarding 
the  line  alleged  by  defendant ;  and  that  he  was  taken  by  surprise 
by  the  evidence  on  this  point. 

Oct.  14,  D,  L.  Hanington  shewed  cause.  1.  The  affidavit  is 
insufficient,  as  it  does  not  place  before  the  Court  what  evidence 
Thompson  would  give,  even  if  his  testimony  were  had.  S.  The 
direction  as  to  relation  of  the  deed  was  right  At  the  time  of  the 
declarations  made  by  Tliompson,  he  was  the  only  person  who  had 
in  law  any  title  whatever  to  the  land,  and  he,  and  he  alone,  had 
the  right  to  establish  a  conventional  line.  An  unregistered  deed 
is,  as  to  third  parties,  but  an  agreement  to  purchase.     PatUrwon  v. 

TOigfey'  was  cited. 

*  Btev.  Dig.  360. 
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Kng,  A.  G,f  in  support  of  the  rule.     1.  Where  a  new  trial  is        ^^'^^ 
sought  on  the  ground  of  surprise,  the  Court  will  look  at  the  entire       PHnj^s 
c:a8e,  and  if  it  appears  justice  has  been  done,  a  new  trial  will  not  *'- 

be  granted.  The  plaintiff  had  no  right  to  suppose  this  extraordi*  ^nauM. 
nary  eridence  would  be  given.  (Allbn,  C.  J.  I  do  not  think 
you  need  argue  that  you  should  not  have  anticipated  the  evidence 
of  this  conversation  and  had  witnesses  to  meet  it.  See  fVhiUaker 
V.  Welch?  I  think  the  point  here  is,  whether  your  affidavit  is 
sufficient.)  In  a  case  so  strong  as  this,  where  it  was  sought  by 
this  unexpected  evidence  to  cut  down  the  plaintiff's  rights,  if  the 
Court  reasonably  think  Thompson  can  throw  light  on  the  case,  it 
will  not  be  astute  to  discover  whether  the  letter  and  affidavit 
distinctly  contradict  defendant.  It  was  impossible  to  get  an 
affidavit  from  Thompson  between  the  verdict  and  day  of  moving 
for  a  new  trial.  (Wetmore,  J.  It  seems  to  me  you  should 
have  gone  further  and  have  asked  the  Court  to  allow  you  to  file 
an  affidavit  before  the  argument,  so  that  it  might,  if  need  be,  have 
been  answered  in  some  way.)  2.  A  deed  registered  conveys  the 
estate  by  relation  to  the  delivery  of  the  deed :  Doe  d.  Brydges  v. 
Quinl*  But  it  u  said  if  any  one  acquires  a  right  in  the  meantime, 
it  will  not  take  away  that  right.  The  doctrine  that  a  man  shall  not 
be  made  a  trespasser  by  relation  is  technical  and  confined  to  narrow 
limits,  and  will  never  give  a  right  where  none  existed.  Here  it 
is  sought,  not  to  excuse  the  injury  previous  to  the  registry  of  the 
deed,  but  to  grant  a  right  for  all  time.  No  case  can  be  found 
where  such  a  claim  has  been  attempted  to  be  set  up.  Patterson 
V.  Ttngley  has  been  referred  to.  There  a  person  was  sought  to 
be  made  liable  in  trespass  by  the  grantee,  but  the  Court  said, 
''  No,  you  cannot  do  that  by  relation."  Here,  on  the  contrary, 
the  defendant  seeks  to  bring  in  the  doctrine  to  support  an  unlawful 
act,  not  to  excuse  it.  The  fact  of  the  plaintiff's  deed  not  being 
recorded  is  no  more  important  than  that,  in  Cooper  v.  Chitty*  the 
bankrupt  had  possession,  and  no  commission  had  issued  when  his 
goods  were  seized  by  the  Sheriff,  yet  the  officer  was  held  liable  in 
trover  at  the  suit  of  the  assignees.  See  1  TayL  Ev.  679.  While 
one  may  not  be  made  a  trespasser  by  relation,  he  may  not  defeat 

>  3  Fugs.  436.  *Ghip.  Mb.253.  *  1  Sm.  L.  0.  220. 
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^^^  the  eflbct  of  the  relation  by  an  act  done  befoi^  it  takes  effect 
Pbilps  But  this  defendant  was  a  mere  trespasser  at  the  start,  for  the 
plaintiff  had  his  deed  and  was  in  possession.  Again,  an  estoppel 
against  an  estoppel  is  void.  Here  Thompson,  by  his  deed  to  the 
plaintiff,  was  estopped  from  denying  he  had  sold  to  him  l^  metes 
and  bounds:  Doe  d.  Baxter  y.  Baxter,^  and  the  defendant  claiming 
through  Thompson  is  equally  estopped  Farther,  the  dpctrine  of 
estoppel  is  an  equitable  doctrine,  founded  on  equitable  principles 
to  prevent  a  man  taking  advantage  of  his  own  wrong ;  but  shall 
the  defendant  be  allowed  to  avail  himself  of  Thompson's  wrong  to 
defraud  the  plaintiff?  A  deed  given  by  Thompson  after  delivery 
of  the  deed  to  the  plaintiff  could  not  have  cut  down  the  plaintiff's 
title  unless  previously  registered,  and  how  is  it  possible  for  mere 
words  to  have  this  effect  ?  If  the  defendant's  contention  is  correct, 
a  man  might  give  a  deed,  and  while  it  was  on  its  way  to  the 
registry  office,  he  might,  by  declarations,  cut  down  the  very  deed 
he  had  given.  (Allen,  C.  J.  Suppose  the  plaintiff  had  never 
put  his  deed  on  record,  and  had  gone  into  possession,  could 
Thompson  have  brought  ejectment  against  him  ?)  I  think  not ; 
he  would  be  estopped.  (Allbn,  C.  J.  lliat  is  rather  my  opinion ; 
and  if  he  would  be  estopped,  it  would  be  because  the  title  had 
passed  from  him.  Wbthore,  J,  If  you  were  in  possession,  was 
it  not  evidence  for  the  jury  of  livery  of  seizin?)  Vm.  Abr. 
Estoppel  (K),  Tayl.  Ev.  678,  679,  and  Tharpe  v.  Smallwood* 
were  also  cited. 

Our.  Adv.  VvU. 

The  judgment  of  a  majority  of  the  Court  (Allen,  C.  J.,  and 
Wbldon  and  Duff,  J.  J.')  was  now  delivered  by 

Allen,  C.  J.  We  think  that,  under  the  circumstances  of  this 
case,  there  should  be  a  new  trial  on  payment  of  costs. 

Wbtmore,  J.  After  stating  the  facts,  continued :  Thompson, 
having 'conveyed  to  the  defendant,  he  might  well  be  estopped 
from  denying  any  of  the  contents  of  the  defendant's  deed,  and  the 
plaintiff  having  subsequently  accepted  a  conveyance  from  Thomp- 
son of  the  remainder  of  the  lot,  he  might  occupy  the  same  position 

»  8  AIL  232.  «6M.4O.r60. 

'  FiSHiB,  J.,  was  absent  thjroQgh  Ulness. 
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in  this  respect,  but  I  see  nothing  to  estop  Thompson,  while  he         ^^'^^ 
held  the  remainder  of  the  lot,  from  claiming  to  the  true  boundary       Pboips 
according  to  the  deed  he  gave  to  the  defendant ;    however  he  ** 

might  be  estopped  from  denying  or  interfering  with  the  contents 
of  the  deed>  nor  to  prevent  the  plaintiff,  after  getting  the  deed, 
Bubsequent  to  the  defendant's,  from  Thompson,  claiming  the 
remainder  of  the  lot  according  to  its  boundary  by  the  deeds. 
What  was  conveyed  to  the  defendant,  by  his  prior  and  duly 
registered  deed,  of  course  he  would  take.  The  complement  of 
his  deed  must  be  first  satisfied,  and  fhompson  would  retain  only 
the  remainder  of  the  lot.  To  ascertain  what  the  remainder  was, 
we  must  find  out  the  defendant's  boundary,  which  was  the  real 
laatter  in  dispute.  After  Thompson  gave  the  deed  to  the  plaintiff, 
and  after  the  plaintiff  had  exercised  possession  and  hcid  his  lot 
mrveyedy  but  before  the  plaintiff's  deed  was  recorded  (the  defend- 
ant's deed  being  recorded),  Thompson,  as  was  proved  on  the  trial, 
had  made  certain  statements  as  to  the  boundary,  and  actually 
pointed  out  where  the  correct  dividing  line  between  the  parties 
was.  These  statements  and  the  pointing  out  were  received  in 
evidence  under  objection.  The  learned  Chief  Justice  Bitchib, 
who  tried  the  cause,  being  of  opinion  that  Thompson's  statements 
and  his  acts  were  binding  on,  or  were  evidence  against  the  plaintiff, 
inasmuch  as  the  plaintiff's  deed  from  Thompson  had  not  been 
recorded  at  the  time,  of  the  statements  being  made  and  the  boundary 
pointed  out  by  him,  directed  the  jury  that  the  defendant  was 
entitled  to  the  benefit  of  the  acts  and  statements  of  Thompson, 
the  grantor,  as  if  the  deed  had  not  been  given  by  Thompson  to 
the  plaintiff.  Without  raising  any  nice  question  as  to  the  effect  of 
the  subsequent  registering  of  the  plaintiff's  deed,  I  think  the 
plaintiff  having  his  deed  and  having  surveyed  his  portion  of  the 
lot,  and  being  in  possession,  which  the  survey  was  clear  evidence 
of,  there  was  such  evidence  as  would,  prima  facie  at  all  events, 
give  effect  to  the  deed  from  Thompson  to  him,  and  thereby  prevent 
the  admissibility  of  Thompson's  declarations  and  pointing  out  of 
the  boundary  in  evidence  against  the  plaintiff.  The  portion  of 
Gap.  lis.  Title  xxx.,  sec  4,  relating  to  the  registry  of  deeds,  after 
xtquixiiig  the  registering  of  oeitain  deeds^  saya:  ^*  And  if  not  so 
rq;iftered  shall  be  fraudulent  and  void  .  against  sub9equ^t 
29 
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^^"^^  purchasers,  for  valuable  consideration,  whose  conTeyances  are 
Philps  previously  registered."  If  the  plaintiff  was  seeking  to  interfere 
with  what  had  been  conveyed  to  defendant  by  a  previously 
registered  title,  the  law  declares  the  subsequent  deed  fraudulent 
and  void  against  the  previously  registered  title,  and  the  defendant 
would  have  his  statutory  protection  as  far  as  it  goes,  but  no  farther. 
The  Statute  does  not  alter  the  rules  of  evidence  in  the  slightest 
degree.  If,  without  the  Statute,  the  statements  of  Thompson  and 
his  pointing  out  of  the  boundary  after  his  title  had  passed  to  the 
plaintiff  would  not  have  been  admissible  in  evidence,  I  can 
discover  nothing  in  the  Statute  that  would  make  them  evidence. 
Though  the  defendant,  by  virtue  of  his  registered  title,  is  entitled 
to  all  his  deed  purports  to  convey,  the  plaintiff  is  not  attempting 
to  interfere  with  him  so  far  as  his  deed  goes.  Hi«  previously 
registered  deed  would  protect  him  against  a  subsequent  deed  of 
any  part  of  the  premises  conveyed  to  him,  but  his  registered  deed 
will  not  help  him  to  interfere  with  any  property  not  included  by 
his  deed ;  he  is  entitled  to  whatever  his  deed  gives  him  according 
to  its  metes  and  bounds,  but  in  fixing  and  settling  his  boundaries 
he  has  to  be  governed  by  the  very  same  rules  of  evidence  as  he 
would  have  to  observe  if  his  deed  had  not  been  registered,  except 
so  far  as  the  Statute  makes  a  change,  which  I  think  it  has  not 
done,  so  as  to  legalize  such  evidence  as  was  given  in  the  present 
case.  Being  of  opinion  the  evidence  was  improperly  received, 
and  that  the  direction  which  followed  upon  it  cannot  be  sustained, 
I  think  the  plaintiff,  in  obtaining  a  new  trial,  should  not  be 
burthened  with  the  payment  of  costs.  The  rule  absolute  for  a 
new  trial  should  be  without  costs. 

Ride  ahsohUefor  a  new  trial  an  payment  of  costs. 


1876  DAVIDSON  V.  KING  bt  al. 


4p*^-        Evidence — Replevin — Necessity  of  putUng  in   writ  to  identify  property 

taken — Trespass — Damages. 

In  replevin,  it  is  not  necessary  to  put  the  writ  in  evidence  for  the  pnipoae  of 
identifying  the  property  seized  with  that  described  in  the  declaration. 

WheUier  lands  are  granted  or  not  cannot  be  proved  by  evidence  as  to  wbal  is 
generally  known  and  repnted  in  the  place  where  the  lands  are  situate. 

Where  evidence,  when  offered,  is  irrelevant,  and  can  only  become  material  bj 
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the  giTing  of  imbsequent  testimony,  it  it  discretionary  with  the  Judge  whether  1876 

to  receire  it  or  not.  — — 

"Where  defendant  cut  lumber  on  plaintiff's  land  without  his  permission,  and      Davtosoh 
repleyin  was  brought,  under  which  plaintiff  got  possession  of  the  timber  cut ;  v. 

Held,  That  he  was  also  entitled  to  recoTer  substantial  damages,  beyond  the         King. 
actual  loss  sustained,  if  the  jury  chose  to  allow  them. 

Replevin  for  13,600  railway  sleepers,  alleged  to  have  been 
taken  by  the  defendants  in  the  Parish  of  Moncton,  County  of 
Westmorland.  The  pleas  were,  1.  Noa  cepit;  ''Z,  Property  in 
defendants.  At  the  trial  at  the  Westmorland  Circuit,  before 
"Wbtmore,  J.,  it  was  shewn  that  the  defendants  had  cut  800  of 
the  sleepers  on  granted  land  of  the  plaintiff,  and  the  remainder, 
12,800,  on  land  held  by  plaintiflF  under  license  from  the  Crown. 
The  learned  Judge  pointed  out  to  the  jary  that  the  plaintiff  had 
got  the  possession  of  the  sleepers  under  the  writ  of  replevin,  and 
left  to  them  to  find  what  damages  he  had  sustained  by  the  cutting 
of  the  sleepers,  if  it  was  done  without  his  permission.  The  jury 
gave  the  plaintiff  a  verdict  for  $280,  which  appeared  to  be  the 
full  value  of  the  stumpage  before  the  sleepers  were  cut. 

April  18.  D,  L.  HaningfoHf  on  behalf  of  the  defendants, 
moved  for  a  new  trial  on  several  grounds,  1.  The  admission  of 
the  evidence  of  the  Sheriff  as  to  the  quantity  of  sleepers 
seized  by  him  under  the  writ  of  replevin,  without  producing  the 
writ.  (Wbldon,  J.  The  writ  is  never  put  in  evidence  in  reple- 
vin.) It  is  necessary,  in  order  to  identify  the  property  replevied 
with  the  property  in  the  declaration.  (Weldon,  J.  The  writ 
doesn't  identify  the  property ;  the  oath  does  that.)  2.  Improper 
rejection  of  evidence,  in  cross-examination  of  a  witness,  offered  to 
shew  that  certain  of  the  sleepers  were  cut  off  what  were  called 
and  known  as  granted  lands  (Allen,  C.  J.  Surely  you  cannot 
prove  whether  the  lands  were  granted  or  not  by  declarations. 
There  is  another  and  a  right  way  of  proving  it.)  The  witness 
eoald  speak  from  his  knowledge  of  the  lines.  {Per  Curiam, 
There  is  nothing  in  that  point.)  3.  Not  allowing  defendants* 
coansel,  on  cross-examination  of  a  witness,  to  shew  that  one 
Taylor,  who  had  a  contract  from  plaintiff  to  cut  timber  on  his 
huids,  had  given  defendants  liberty  to  get  the  sleepers  in  question. 
(Allen,  C.  J.  Until  you  had  shewn  Taylor's  authority  to  grant 
the  license,  it  was  discretionary  with  the  Judge  to  allow  you  to 
give  the  evidence.)     The  offer  of  the  evidence  was  accompanied 
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^^^^        with  an  assurance  of  the  counsel  that  the  defect  would  be  supplied. 
Datidbov     (Weldon,  J.     Such  a  course  might  lead  to  very  great  injury  and 
incoDvenience,  as,  if  the  defect  should  not  be  supplied,  the  objec- 
tionable evidence  would  be  in,  and  might  exert  an  influence  on 
the  minds  of  the  jury.)     4.  Misdirection  as  to  the  damages. 

Our.  Adv.  Vult, 
The  judgment  of  the  Court  was  now  delivered  by 
Allen^  C.  J.  The  only  question  on  which  we  have  had  any 
doubt  in  this  case  has  been  as  to  the  amount  of  damages  allowed 
for  the  sleepers  cut  on  the  land  held  by  the  plaintiff  under  license 
from  the  Crown.  The  learned  Judge  pointed  out  to  the  jury  that 
the  plaintiff  had  got  the  possession  of  the  sleepers  under  the  writ 
of  replevin,  and  left  to  them  to  find  what  damage  he  had  sustained 
by  the  cutting  on  his  license,  if  it  was  done  without  his  permis* 
sion.  We  can  see  no  objection  to  this  mode  of  directing  the  jury 
The  plaintiff  was  entitled  to  recover  substantial  damages,  beyond 
the  value  of  the  sleepers,  if  the  jury  chose  to  allow  them ;  and  we 
think  the  amount  allowed  was  fully  warranted  by  the  evidence. 
The  defendant  has  no  reason  to  complain,  for  he  ultimately,  by 
some  means,  got  the  sleepers,  and  made  use  of  them,  and  received 
payment  for  them  from  the  Commissioners.     The  rule  will  be 

refused. 

Bute  refused. 


1876  WHEELER,  Assioveb  op  HABDOie,  Shbbivf,  v.  STEWABT  et  al. 

4^*        Stplevin —  Where  several  plaintiffs —  Whether  aU  must  join  in  band —  When 
goods  are    replevied  from  possession  of  a  person  not  named  in 
writ —  Who  to  be  inserted  as  defendant  in  bond —  Whether  pro- 
perty in  goods  can  be  put  in  issue  in  action  on  rq>levin 
bond — Inquisition  under  writ  de  pro. — Pleading — 
Damages  —  When    oan   be   pleaded    to  —  Costs, 

Where  there  are  several  plaintifis  in  replevin,  it  is  not  necessary  that  more  than 
one  should  join  in  the  bond  to  the  8heri£f. 

In  replevin  it  is  the  duty  of  the  Sheriff  to  serve  the  person  out  of  whose  posses- 
sion the  goods  are  replevied  with  the  writ,  who  becomes  the  defendant  in 
the  suit ;  and  the  condition  of  the  replevin  bond  should  be  to  prosecute  the 
suit  against  such  person.  Therefore  a  replevin  bond,  conditioned  to  prose- 
cute the  suit  against  C.  D.  (the  defendant  named  in  the  writ  of  replevin)  "or 
some  oUier  person,"  cannot  be  assigned  under  the  Replevin  act :  Per  Allxs, 
C.  J.,  and  WiTMOBS  and  Duir,  J.  J.,  Wildoh  and  Fishir,  J.  J.,  dissenting. 

Qujere,  Whether  in  replevin,  when  a  third  party  claims  the  property,  and  his 
claim  is  found  good,  and  hd  takes  an  assignment  of  the  bond  and  recovers  upon  it^ 
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that  gatisfles  the  bond,  or  whether  it  can  afterwards  be  assigned  to  defendant         1876 

in  the  suit  in  case  he  recovers  judgment,  or  if  plaintiif  fidls  to  prosecute  the  -^ 

action  ?  Whulib 

In  an  action  on  a  replevin  bond,  the  property  in  the  goods  replevied  cannot  be  v. 

pnt  in  issue ;  neither  can  the  validity  of  the  inquisition  of  the  Sheriff's  jury      Sm^ilt. 
under  a  writ  de  pro,  prob^  which  becomes  a  quati  record,  be  tried  in  such  an 
action. 

Allegations  of  special  damage  cannot  be  traversed  except  where  the  damage 
constitutes  the  gist  of  the  action ;  and  a  plea  must  be  an  answer  to  the  action. 
and  not  to  special  damage  only.  Therefore,  where  a  replevin  bond  is  assigned 
to  a  claimant  in  consequence  of  his  claim  of  property  being  found  good,  and 
an  action  is  brought  on  the  bond,  an  allegation  of  special  damage  cannot  be 
pleaded  to,  because  plaintiff  is  entitied  to  recover  nominal  damages  on  proof 
of  the  finding  in  his  &vor :  Per  Aludi,  C.  J.,  and  Wildos,  Fishsb  and  Buft, 
J.  J^  WiTMOBa,  J.,  dubUanie, 

When  there  are  cross-demurrers,  each  party  is  entitied  to  the  costs  of  the 
demuirer  on  which  he  succeeds. 

Action  on  a  replevin  bond.  The  declaration  averred  the 
iseiiing  of  a  writ  of  replevin  by  John  Stewart  (one  of  the  present 
defendants)  Kchard  Greorge  Gruy  and  Robert  Alexander  Stewart, 
directed  to  the  Sheriff  of  the  City  and  County  of  Saint  John, 
oommanding  him  if  Richard  George  Guy,  Robert  Alexander 
Stewart  and  John  Stewart  should  make  him  secure  according  to 
law  to  replevy  and  deliver  to  them  the  goods  and  chattels  (speci- 
fied) which  they  allege  Charles  A.  Wheeler  or  some  other  person 
had  unlawfully  taken,  etc. ;  the  delivery  of  the  writ  to  the  Sheriff, 
mud,  before  executing  the  writ,  the  taking  of  a  replevin  bond  from 
John  Stewart  (being  one  of  the  plaintiff  named  in  the  writ  of 
replevin,  the  other  plaintiffii  not  being  residents  within  the  Pro- 
wince  of  New  Brunswick),  together  with  the  other  defendants  in 
this  suit,  James  Gordon  Forbes  and  Richard  F.  B.  Joyce  as 
sureties.  The  bond  was  then  set  out  as  follows:  ''We,  John 
'  Stewart,  of,  etc.,  and  (the  names  of  the  sureties),  are  jointly  and 
severally  bound,  etc.  The  condition  of  the  above  is  if  the  said 
John  Stewart,  impleaded  with  Richard  G.  Guy  and  Robert  Stewart, 
do  prosecute  their  suit  with  eSect  and  without  delay  against  Charles 
Am.  Wheeler  or  tame  other  person  for  unlawfully  takitig  or  detaining 
Ifaeir  goods  and  chattels  (describing  the  goods),  and  do  return  th^ 
same  if  a  return  shall  be  adjudged,  and  do  pay  all  such  damages 
and  costs  as  may  be  awarded  to  the  said  Charles  A.  Wheeler  or 
such  other  person  as  he  or  they  may  sustain  by  reason  of  the  Said 
replevin  or  the  proceedings  thereon,  then  this  obligation  to  be 
void,  otherwise  to  be  of  force.''  The  declaration  then  averred  the 
arising  of  the  goods  and  the  ttiakiiig  of  a  special  claim  of  property 
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by  the  present  plaintiff  (the  defendant  named  in  the  writ  of 
replevin),  the  issue  of  a  writ  de  proprietate  probanda,  the  finding 
of  such  claim  good  by  the  jury,  the  assignment  of  the  bond  aud 
non-payment  of  his  costs,  expenses  and  damages.  The  defendants 
obtained  leave  to  plead  and  demur,  the  pleas  (inter  alia)  being, 
(Srd  plea),  That  the  goods  and  chattels  replevied  were  the  pro- 
perty of  the  plaintiffs  in  the  replevin,  and  that  the  jury  did  not 
by  their  inquisition  Form  L.,  Title  34,  c.  124  Rev.  Stat,  find 
the  claim  good.  (4th.)  And  for  a  fourth  plea  to  the  damages 
claimed  for  being  prevented  from  obtaining  any  vessel  to  carry 
said  cargo  to  London  as  alleged,  the  defendants  say  that  the  said 
George  Guy  &  Co.  and  the  said  Guy,  Stewart  &  Co.,  in  that  count 
mentioned,  are  the  same  persons,  and  they  were  the  plaintiffs  in 
said  replevin  suit,  and  the  said  ship  was  not  obliged  to  put  back 
to  St.  John  owing  to  the  perils  of  the  seas,  but  owing  to  the 
unseaworthiness  of  said  ship  when  she  sailed,  and  said  plaintiff 
was  not,  by  reason  of  said  replevin,  obliged  to  cease  all  endeavors 
to  get  a  vessel  to  carry  said  cargo  from  St.  John  to  London,  nor 
hindered  and  prevented  from  obtaining  any  vessel  to  forward  said 
cargo.  ( 5.)  And  for  a  fifth  plea  to  the  damages  claimed  for  being 
hindered  from  obtaining  any  vessel  to  carry  said  cargo  to  London 
as  alleged,  defendants  say  that  said  ship,  by  reason  of  the  perils 
of  the  sea,  became  so  injured  as  not  to  be  worth  repairing, 
whereby  it  became  impossible  to  carry  said  cargo  to  London  in 
said  ship  as  alleged.  (6.)  That  said  plaintifib,  in  said  replevin, 
were  shippers  and  consignees  of  said  deals,  and  plaintiff,  before 
said  replevin  was  issued,  declined  either  to  carry  said  cargo  in 
said  shippers'  vessel  or  to  endeavor  to  procure  any  other  ship  to 
carry  the  same.     The  plaintiff  also  demurred  to  these  pleas. 

April  12.  A.  L.  Palmer^  Q.  C,  in  support  of  the  demurrer  to 
the  declaration.  The  bond  declared  on  is  not  a  replevin  bond 
under  the  Act.  A  writ  of  replevin  issued  under  the  Replevin 
Act  is  a  writ  against  any  person  who  has  possession  of  the  goods, 
not  against  any  particular  person;  and  nothing  else  can  be 
included  in  the  declaration  except  what  is  stated  in  the  writ; 
Sleeves  v.  Wilson.^    Neither  can  the  plaintiff  declare  against  a 
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party  from  whom  the  Sheriff  does  not  take  the  goods.  l*hen,  ^^"^^ 
before  he  can  take  the  goods  from  any  person^  he  must  have  a 
bond  from  the  plaintiff  to  prosecute  the  suit  against  the  person 
from  whom  the  property  may  be  taken.  The  Act  cannot  be 
worked  out  in  any  other  way.  When  the  Sheriff  finds  that  such 
a  person  has  the  goods^  then  he  gets  the  bond,  filling  in  the  name 
of  the  party  from  whom  he  takes  the  property,  who  thereupon 
becomes  defendant  in  the  suit.  The  bond  cannot  be  to  prosecute 
the  suit  against  *^  C.  D.  or  such  other  person/'  as  this  bond  is. 
The  form  does  not  permit  such  a  thing.  This  bond  will  be 
satisfied  if  the  plaintiffs  prosecute  against  any  other  person  than 
Wheeler,  and  it  is  incumbent  on  him  to  negative  this.  Again,  all 
the  plaintiffs  must  sign  the  replevin  bond,  so  as  to  make  it  assign- 
able under  the  Statute.  Smith  v.  Millar^  and  Pollock  v.  Gardner* 
were  cited. 

S,  R.  Thomson^  Q.  C,  contra.  Unless  the  Sheriff  can  take 
property  from  persons  not  named  in  the  bond,  he  could  not,  in 
many  cases,  execute  the  writ.  Smith  v.  Millar  does  not  touch 
this  case,  because  there  no  claim  of  property  was  put  in.  The 
words  in  the  bond,  "  or  other  person,"  do  not  affect  it.  (Wbl- 
i>ON,  J.  I  doubt  if,  when  the  person  from  whose  possession 
property  is  taken  is  not  named  in  the  writ,  he  can  defend  the 
action  without  putting  in  a  claim.)  The  Act  never  contemplated 
that  if  property  is  taken  from  a  person  not  named  in  the  writ^ 
and  the  writ  served  on  him,  and  he  does  not  put  in  a  claim^  the 
plaintiff  may  proceed  against  him  to  judgment.  But  these  are 
side  issues^  because  the  defendant  named  in  the  writ  is  here  the 
claimant  also.  As  to  the  objection  that  all  the  plaintiffs  should  have 
joined  in  the  replevin  bond,  the  case  of  Taylor  v.  Burpee*  must  be 
overruled  before  it  can  prevail. 

Palmer,  Q.  C,  in  reply.  (Allen,  C.  J.  What  do  you  say  as 
to  a  third  party  altogether  suing  on  the  bond  ?  Duff,  J.  Sup* 
pose  there  are  a  number  of  claimants,  which  is  to  get  the  bond  ? 
Or  can  all  get  it  ?)  My  view  of  the  Act  is  that  the  claimant  must 
be  the  party  served. 

Thomson,  Q.  C,  next  supported  the  demurrer  to  the  pleas  above 
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^^^^  aet  out.  The  4th  and  6  th  pleas  are  to  the  damagesy  which  is  not 
WHHua  admissible:  Reinddl  Schell.^  The  other  pleas  demorred  to  are 
^'  also  bad. 

Palmer,  Q.  C,  contra.  As  to  the  third  plea,  it  is  a  condidon 
precedent  to  the  assignment  of  the  bond  that  the  jury  shall  find 
the  claim  good.  By  traversing  that  fact  the  whole  claim  is 
answered.  The  remaining  pleas  are  to  part  The  pleas  must  be 
an  answer  in  law  to  the  action,  I  admit,  and  a  plea  to  mere 
damages  is  not  good;  but  where  no  action  lies  without  special 
damage,  a  plea  denying  the  damage  is  a  good  answer.  Can 
plaintiff  recover  anything  more  than  his  costs  and  expenses  and 
damages  actually  incurred  ? 

Thomson,  Q,  C,  in  reply.     Surely  the  plaintiff's  cause  of  action 

was  complete  the  moment  the  verdict  was  for  him.     There  is  a 

class  of  cases  to  the  effect  that  a  plaintiff  cannot  recover  special 

damages  unless  alleged,  but  it  does  not  follow  that  if  alleged  they 

are  traversable.     When  the  special  damages  are  the  gist  of  the 

action  they  may  be  pleaded  to,  as  when  words  are  spoken  not  in 

themselves  actionable. 

Our.  Adv.  VvU. 

The  Judges  now  deliverc^d  the  following  opinions : — 
Allen,  C.  J.  The  first  question  raised  by  the  demurrer  in  this 
case  is  whether  a  replevin  bond  not  executed  by  all  the  plaintiffii 
in  this  action  of  replevin,  can  be  assigned  so  as  lo  enable  the 
assignee  to  sue  thereon  ?  The  1  Bev.  Stat.  c.  126,  sec.  11, 
enacts  that  ''the  Sheriff  having  any  writ  of  replevin,  shall, 
before  die  executton  thereof  take  a  bond  (6)  with  two  sureties  in 
double  the  value  of  the  goods  replevied,  which  bond  he  sliall 
upon  request  of  the  defendent  assign  to  him  by  indorsement  (H). 
On  such  bond  being  forfeited,  and  so  assigned,  the  assignee  may 
bring  an  action  thereon  in  his  own  name/'  The  form  of  the 
bond  (G)  referred  to,  is  as  follows  :  ''We  [names  and  additions 
of  plaint^ and  his  sureties,]  are  jdntly  and  severally  bovnd  uato 
'  Esquire,  Sheriff  of  — — — *>  in  the  sum  of^  etc     The  oon* 

dition  of  the  above  is  that  of  the  said  [plaUuiff]  do  prosecute  his 
suit  with  effect  and  without  delay  against  C.  D.,  for  taking  or 
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detaining  his  goods  and  chattels,  to  wit ;     ■■■■     and  do  return  the        ^^^^ 
same  if  a  return  shall  be  adjudged,  and  do  pay  all  such  damages      Wwkmo^ 
and  costs  as  may  be  awarded  to  the  said  [defendant]  or,  that  he  ^' 

may  sustain  by  reason  of  the  said  replevin,  or  the  proceedings  '  ^ 
thereon ;  then  this  obligation  to  be  void,  otherwise  to  be  of  force." 
The  principal  object  of  the  Statute  in  requiring  the  Sheriff  to  take 
a  bond  on  executing  a  writ  of  replevin  was,  that  the  plaintiff 
slionld  find  sureties  to  prosecute  the  action  with  offset  and  to 
return  the  goods,  if  a  return  should  be  adjudged.  If  the  Sheriff 
takes  sufficient  sureties,  the  defendant  has  all  the  security  which 
the  Statute  intended,  though  all  the  plaintiffs  in  the  action  may 
not  have  executed  the  bond ;  for  being  parties  to  the  record,  they 
-would  be  liable  to  the  defendant  in  damages  and  costs  in  case  he 
succeeded  in  the  action,  entirely  irrespective  of  the  bond.  The 
Statute  of  Westm.  2  (IS  Edw.  1)  required  pledges  to  be  taken, 
yet  it  has  been  held  that  one  pledge  was  sufficient:  Moyser  v. 
OrayJ  So,  under  the  Statute  11  Geo.  2,  c.  19,  sec.  2S,  which 
required  the  Sheriff,  on  granting  replevin,  to  take  a  bond  from 
the  plaintiff  and  two  sureties,  it  has  been  held  that  a  replevin 
bond  taken  with  one  surety  is  not  void :  Austen  v.  Howard;*  and 
see  Feppin  v.  Cooper;*  Edmonds  v.  Challis;^  Stansfield  v.  Hella^ 
fcelV  These  cases  certainly  do  not  decide  that  a  replevin  bond, 
not  in  all  respects  conformable  to  the  Statute,  can  be  assigned,  and 
an  action  be  brought  in  the  name  of  the  assignee ;  but  that  point 
was  expressly  decided  by  this  Court  in  the  case  of  Burpee  v. 
Taylor,  in  Trinity  term,  1861.  There,  a  replevin  bond  was  taken 
with  one  surety  only,  and  it  was  held  to  be  assignable  under  the 
Statute,  and  that  the  assignee  might  sue  thereon.  Cabteb,  C.  J.^ 
in  delivering  judgment,  says:  ^'The  sufficiency  of  the  sureti^ 
who  join  in  the  replevin  bond  is  a  matter  which  does  nof  in  any 
way  aflfect  the  plaintiff  in  the  replevin  sidt,  but  is  a  matter  entirely 
between  the  Sheriff  and  the  defendant  in  that  suit.  There  can  be 
no  doubt  that  the  Sheriff  might  refuse  to  deliver  up  the  goods 
unless  a  bond  with  two  sureties  were  given ;  or,  that  the  defendant 
in  the  replevin  suit  might  decline  to  take  an  assignment  of  ^ 
replevin  bond  with  only  one  surety,  and  seek  his  remedy  against 
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the  Sheriff;  but  if  the  Sheriff  and  the  defendant  are  both  satisfied 
with  the  security  of  one  surety^  one  does  not  see  how  it  can  be 
open  to  the  plaintiff  in  the  replevin  suit  to  object  to  it**  This 
case  seems  to  me  to  be  a  strong  authority  in  favor  of  the  plaintiff 
in  the  present  case^  and,  indeed,  to  go  beyond  what  is  contended 
for  here,  for  we  have  in  this  case  two  sureties,  as  required  by  the 
Statute;  and  if  the  defendant  in  replevin  is  satisfied  with  the 
seciurity,  it  is  certainly  not  open  to  the  plaintiffs  in  that  suit,  after 
giving  the  replevin  bond  in  order  to  get  possession  of  the  property, 
to  say  that  the  bond  is  not  sufficient,  and  thus  to  take  advantage 
of  their  own  wrong.  If  the  condition  of  the  bond  had  been  to 
save  the  Sheriff  harmless,  it  might,  perhaps,  have  been  treated  as 
a  voluntary  bond,  and  not  assignable ;  but  here  the  bond  pro- 
fesses, at  all  events,  to  have  been  given  under  the  Statute,  and  if 
the  Statute  is  only  directory  as  regards  the  number  of  sureties  in 
the  bond,  a  Jortiori  it  ought  to  receive  the  same  construction  in 
reference  to  the  execution  by  all  the  plaintifl^  in  the  suit.  As  to 
the  objection,  that  the  sureties  are  not  liable  because  the  bond 
was  not  executed  by  all  the  plaintiffs  in  the  replevin  suit,  it  is  the 
contract  which  they  voluntarily  entered  into  to  indemnify  the 
defendant  in  the  action  of  replevin  in  case  a  claim  of  property 
should  be  found  in  his  favor,  or  the  plaintiffs  did  not  prosecute 
their  suit  with  effect.  The  siureties  knew  that  only  one  of  the 
plaintiffs  had  executed  the  bond,  or  intended  to,  or  could  execute 
it ;  the  obligation  which  they  entered  into  has  not  been  in  any 
way  changed  either  by  the  act  of  the  defendant  in  that  suit,  or  by 
any  other  person ;  then  why  should  they  be  relieved  from  their 
liability  ?  So  far,  then,  I  think  the  bond  is  sufficient.  The  next 
question  is,  as  to  the  effect  of  the  variance  from  the  statutory  form 
of  the  bond,  by  the  introduction  of  the  words  '^  or  some  other 
person"  in  the  condition.  Before  the  Revised  Statutes,  a  writ  of 
replevin  could  not  be  executed  unless  the  goods  were  found  in 
the  possession  of  the  defendant  named  in  the  writ :  fViggin$  v. 
Garrison.^  The  object  of  the  Statute  evidently  was  to  remedy 
that.  The  form  of  the  writ  of  replevin  given  f  1  Rev.  Stat.  S80) 
commands  the  Sheriff  that  if  A.  B.  make  him  secure  according  to 
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law,  to  replevy  and  deliver  to  him  the  goods  and  chattels  (jqtecify^  ^^"^^ 
mg  them)  "  which  he  alleges  C.  D.  or  some  other  person  has  unlaw- 
fully taken  or  detained  from  him/'  and  that  the  Sheriff  should 
"  notify  the  said  C.  D.  or  such  other  person**  to  appear,  etc.  The 
ninth  section  of  the  Act  directs  the  Sheriff,  at  the  time  of  seizing 
the  goods,  to  serve  the  party  in  possession  with  a  copy  of  the  writ, 
to  which  he  (t.  e.,  the  person  served)  may  appear,  and  neglecting 
to  do  so,  the  plaintiff  may  proceed  as  in  personal  actions.  It 
seems  clearly  to  have  been  the  intention  of  the  Legislature,  that 
if  the  goods  are  not  found  in  the  possession  of  the  defendant 
named  in  the  writ  at  the  time  the  Sheriff  goes  to  execute  it,  the 
person  in  whose  possession  they  are  at  that  time  should  be  served 
with  the  writ,  and  become  the  defendant  in  the  suit  instead  of  the 
person  named  in  the  writ,  who,  in  that  case,  would  not  be  served ; 
and  in  such  a  case,  it  would  necessarily  seem  to  follow,  that  the 
condition  of  the  bond  should  be  that  the  plaintiff  prosecute  his 
suit  with  effect,  not  against  C.  D.,  the  defendant  named  in  the 
writ,  but  against  the  person  out  of  whose  possession  the  goods 
were  replevied,  and  who  was  served  with  the  writ,  and  who 
thereby  became  the  defendant  in  the  suit  I  think  the  words 
''before  the  execution  thereof,"  in  the  11th  section  of  the  Act,  do 
not  mean  before  serving  a  copy  of  the  writ  on  the  person  in 
possession ;  but  before  the  complete  execution  of  the  writ  by  the 
delivery  of  the  property  to  the  plaintiff.  The  bond  is  to  be  taken 
in  double  the  value  of  the  goods  replevied :  that  is  the  amount  of 
security  which  the  sureties  are  required  to  enter  into.  How  can 
the  Sheriff  ascertain  what  that  value  is  until  he  has  seized  the 
goods,  or,  at  all  events,  until  he  has  certain  knowledge  of  what 
they  are  ?  And  how  can  he  tell  against  whom  the  plaintiff  is  to 
bind  himself  to  prosecute  the  suit  until  he  ascertains  who  is  in 
possession  of  the  goods  and  serves  that  person  with  the  writ? 
When  the  writ  issues,  it  is  uncertain  who  will  be  the  defendant  in 
the  suit:  it  may  be  C.  D.,  or  it  may  be  ''some  other  person,"  but 
as  soon  as  it  is  ascertained  who  has  the  possession  of  the  goods, 
and  the  person  so  in  possession  is  served  with  the  writ,  and  the 
goods  are  replevied,  the  defendant,  who  until  then  was  uncertain, 
becomes  certain  and  defined,  and  the  condition  of  the  bond  should 
be  to  prosecute  the  suit  against  him ;  for  it  would  seem  to  be 
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absurd  that  the  plaintiff  should  bind  himself  to  prosecute  die  svit 
against  C.  D.,  who  was  not  served  with  the  writ,  and  was  conse- 
quently not  a  defendant  in  the  suit.  If  this  was  not  the  intention 
of  the  Legislature^  I  cannot  think  that,  after  having  (no  donbt, 
advisedly)  used  the  words  "or  some  other  person"  in  the  writ, 
they  would  have  omitted  them  from  the  condition  of  the  bond. 
As  used  in  the  writ,  read  in  connection  with  the  ninth  section  of 
the  Act,  these  words  are  perfectly  intelligplble ;  but  the  efiect  of 
introducing  them  into  the  condition  of  the  bond  would,  at  least, 
be  to  render  uncertain  and  obscure  that  which  is  now  certain  and 
consistent  with  the  directions  in  the  ninth  section.  Against  whom 
would  the  plaintiff  be  bound  to  prosecute  his  suit  if  those  words 
wei'e  added  ?  Would  he  have  the  option  to  prosecute  it  against 
the  defendant,  or  "  some  other  person  ?  "  Would  it  be  a  breach 
of  the  bond  if  a  claimant  of  the  property  (not  being  the  defendant 
in  the  suit)  should  appear,  and  the  plaintiff  should  prosecute  the 
suit  against  him,  and  abandon  it  against  the  defendant  named  in 
the  writ  ?  Would  it  be  any  defence  to  an  action  on  the  bond,  for 
not  prosecuting  the  suit  with  effect  against  the  defendant  in  the 
action  of  replevin,  to  shew  that  he  had  prosecuted  the  suit  against 
some  other  person  who  had  put  in  a  claim  to  the  property  ?  The 
use  of  these  words  in  the  bond  would  give  rise  to  difficulties  and 
uncertainty  in  pleading,  which  seem  to  me  to  shew  tJmt  it  could 
not  have  been  the  intention  of  the  Legislature  that  any  such  words 
should  be  introduced.  And  who  is  to  be  the  "other  person'' 
against  whom  the  plaintiff  is  to  prosecute  the  suit  ?  The  conten- 
tion was,  that  it  was  some  person  other  than  the  defendant  in  the 
suit  who,  by  the  ISth  section  of  the  Act,  was  authorised  to  claim 
the  property  seized,  and  was  entitled  to  an  assignment  of  the  bond 
in  case  his  claim  was  found  good  by  the  inquisition  under  the  writ 
de  prop,  probanda.  It  is  sufficient  to  say  tiiat  if  suoh  was  the 
intention  of  the  Legislature,  they  have  not  expressed  it;  and 
•where  a  form  of  bond — clear,  plain  and  certain  in  its  terms — is 
prescribed,  I  think  it  would  require  stronger  evidence  than  I  can 
discover  in  tnis  Act  of  the  intentioii  of  the  Legislature  to  authonae 
%he  insertion  of  words,  the  effect  of  which  would  be  to  render  the 
bond  ambiguous  and  uncertain.  It  must  be  admitted  that  thefe 
seems  to  be  difficulty  in  cailrying  out  some  of  the  proviaioBS  of  the 
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Acty  particularly  where  a  third  party  claims  the  property,  and  hi« 
claim  is  found  good,  and  he  takes  an  assignment  of  the  bond.  If 
he  can  sue  and  recover  upon  it  the  costs  and  expenses  of  prose- 
cuting his  claim  before  the  Sheriff's  jury,  does  that  satisfy  the 
bond,  or  can  it  be  afterwards  assigned  to  the  defendant  in  the  suit 
in  case  he  recovers  judgment,  or  if  the  plaintiff  fails  to  prosecute 
the  action?  No  such  question  arises  in  this  case,  because  no 
third  party  has  intervened ;  but  it  may  be  that  the  Act  makes  no 
provision  to  meet  some  of  the  cases  which  may  arise  under  the 
12th  and  ISth  sections.  The  case  of  Smith  v.  Millar^  was  relied 
on  by  the  defendants*  counsel  as  deciding  that  a  person  not  named 
in  the  condition  of  a  replevin  bond  could  not  maintain  an  action 
on  it.  In  that  case  the  defendant  named  in  the  writ  was 
Suchannan,  and  the  condition  of  the  bond  was  that  Millar  should 
prosecute  the  suit  against  him.  The  plaintiff  (Smith)  put  in  a 
claim  to  the  goods  replevied,  under  the  I2th  section  of  the  Act ; 
but,  as  no  writ  de  prop,  probanda  was  issued,  his  claim  was  never 
tried,  and,  therefore,  the  time  had  not  arrived  when,  according  to 
the  13th  section  of  the  Act,  the  claimant  is  entitled  to  an  assign- 
ment of  the  bond,  namely,  on  a  finding  in  his  favor  by  the 
Sheriff's  jury.  That  case,  therefore,  does  not  determine  the 
point  for  which  it  was  cited.  In  Pollok  v.  Gardner^  the  bond 
varied  from  the  prescribed  form,  1st.  In  omitting  any  stipulation 
for  the  payment  of  damages ;  and  Snd.  In  containing  a  clause  for 
indemnifying  the  Sheriff  against  all  costs,  etc.,  that  he  might 
sustain  by  reason  of  replevying  the  goods:  each  of  which,  the 
Court  said,  was  a  substantial  variation,  and  would  prevent  the 
bond  from  being  operative  under  the  Statute.  In  the  case  of 
Dunbar  v.  Dunn*  where  it  was  held  that,  in  taking  a  replevin 
bond,  it  was  not  necessary  to  pursue  strictly  the  language  of  the 
Statute  11  Geo.  2,  c.  19,  one  reason  assigned  for  the  decision  was, 
that  the  bond  was  according  to  the  form,  as  used  in  practice.  So 
in  the  case  of  Short  v.  Hubbard,*  where  a  part  of  the  condition  of 
the  bond  was,  that  the  plaintiff  should  indemnify  the  Sheriff,*  it 
was  held  that  it  was  substantisdly  such  a  bond  as  the  Statute 
reqmied,  because  if  the  plaintiff  prosecuted  his  suit  with  effect 
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and  without  delay,  and  returned  the  goods,  if  awarded,  he  pte* 
vented  the  Sheriff  frona  being  damnified^  and,  therefore,  the 
clause  of  indemnity  added  nothing  to  the  words  which  preceded 
it,  and  was  mere  surplusage.  Tt  is  material  to  obserye,  that  in 
neither  of  these  cases  did  the  Statute,  under  which  the  bonds  were 
taken,  prescribe  a  form — a  point  relied  on  in  PoUok  v.  Gardner, 
as  distinguishing  that  case.  In  Miers  y.  Lochvood,^  application 
was  made  to  set  aside  a  replevin  bond  on  the  ground  that  the 
penalty  was  more  than  double  the  value  of  the  goods  replevied, 
and  that  a  term  was  introduced  into  the  condition  of  the  bond, 
beyond  what  was  required  by  the  Statute  11  Geo.  2,  c.  19,  viz.: 
that  the  plaintiff  should  indemnify  the  Sheriff.  Coleridgb,  J., 
refused  to  set  aside  the  bond  on  account  of  the  delay  in  making 
the  application^  and  because  a  practice  had  long  existed  of  taking 
bonds  in  that  form ;  but  he  expressed  a  doubt  whether  such  a 
bond  could  properly  be  assigned.  I  feel  unable  to  distinguish  the 
present  case  from  the  principle  established  in  Pollok  v.  Gardner, 
that  where  a  form  of  bond  is  prescribed  by  Statute,  it  must  be 
followed :  and,  therefore,  I  think  the  words  "  or  some  other 
person,"  used  in  the  condition  here,  cannot  be  treated  as  surplus- 
age ,  that  they  are  a  substantial  variation  from  the  form,  rendering 
the  bond  uncertain  and  insensible ;  and  that  this  is  not  helped  by 
cap.  161  of  the  Revised  Statutes,  which  authorizes  deviations  firom 
prescribed  forms^  "  not  affecting  the  substance,  or  calculated  to 
mislead."  I  am,  therefore^  of  opinion  that  this  is  not  such  a  bond 
as  can  be  assigned  under  the  -Act;  and,  consequently,  that  the 
declaration  is  bad.  In  this  view  of  the  case,  it  is  unnecessary  to 
say  anything  about  the  other  objections  to  the  declaration. 

As  to  the  pleas.  The  third  plea  is  double,  and  might  have  been 
set  aside  on  application  to  a  Judge  under  the  91st  section  of  the 
Common  Law  Procedure  Act.  But  I  think  it  is  demurrable  also. 
It  attempts,  in  the  first  place,  to  put  in  issue  the  property  in  the 
goods  replevied^  which  cannot  be  done  in  an  action  on  the  replevin 
bond^  the  inquisition  being  conclusive  so  far  as  this  suit  is  con- 
cerned :  Berry  v.  Mitchell.*  Where  it  is  said  in  Vin.  Ab.  '*  jRe- 
plevin^^  (F.  8)  that  the  right  of  property  may  be  traversed  and 
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tried  again  upon  issue  joined,  after  a  finding  on  a  writ  de  prop, 
prt'bandii,  it  obviously  means  that  it  may  be  tried  again  in  the 
action  of  replevin,  on  a  plea  of  property ;  and  not  in  an  action  on 
the  replevin  bond.  .  The  plea  also  states  that  the  jury  did  not,  by 
their  inquisition,  find  the  defendant's  claim  good.  The  Act 
directs  the  writ  de  prop,  probanda  and  the  inquisition  to  be  filed 
in  the  Clerk's  office:  it  thereby  becomes  a  record,  or  a  quaii 
record^  and  the  validity  of  it  cannot  be  tried  on  an  issue  of  this 
kind.  The  fourth  and  fifth  pleas  only  go  to  the  damages  claimed, 
and  not  to  the  plaintiff's  cause  of  action.  It  is  a  general  rule  of 
pleading  that  allegations  of  special  damage  cannot  be  traversed, 
except  where  the  damage  constitutes  the  gist  of  the  action.  A 
plea  must  be  an  answer  to  the  action,  and  not  to  special  damage 
only:  Steph.  PL  221;  Smithy.  Thomas;^  Porters.  Izat;  Reindd 
V.  Schell*  The  cause  of  action  here  is,  that  Guy,  Stewart  &  Co. 
did  not  prosecute  their  suit  with  effect  against  the  plaintiff,  because 
his  claim  to  the  property  has  been  found  good  by  the  inquisition ; 
in  consequence  of  which  he  became  entitled,  by  the  ISth  section 
of  the  Act,  to  sue  on  the  bond.  The  allegation  in  the  declaration 
that  by  means  of  the  replevying  of  the  goods  the  plaintiff  was 
prevented  from  getting  a  vessel  to  forward  the  deals  to  London, 
is  only  a  matter  of  consequential  damage  alleged  to  result  from 
the  replevin ;  but  it  is  not  the  gist  of  the  action.  The  plaintiff 
may  entirely  fail  to  prove  any  such  damage  as  he  alleges ;  or,  if 
proved,  it  may  not  be  recoverable  in  this  action ;  but  that  will  not 
affect  his  right  to  recover  at  least  nominal  damages,  because  there 
is  a  statutory  breach  of  the  bond,  if  not  also  the  damages,  which, 
as  assignee  of  the  bond,  he  is  entitled  to  under  the  13th  section 
of  the  Act.  For  these  reasons,  I  think  the  pleas  are  bad,  and 
that  the  plaintiff  is  entitled  to  judgment  upon  them.  As  there  are 
cross-demurrers  in  the  case,  I  think  each  party  is  entitled  to  the 
costs  of  the  demurrers  on  which  he  has  succeeded.  The  S03rd 
section  of  the  Common  Law  Procedure  Act  declares  that,  in  case 
judgment  be  given  either  for  or  against  a  plaintiff,  or  for  or  against 
a  defendant  upon  any  demurrer,  the  party  in  whose  favor  the 
judgment  is  givep  shall  have  judgment  to  recover  his  costs  in  that 
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behalf.  In  McLaughlin  v.  fViUon,^  this  Coart  held  that  a  defend* 
ant  who  obtained  judgment  on  demurrer  to  a  plea  which  was  not 
an  answer  to  the  whole  declaration,  was  not  entitled  to  costs  under 
the  SOth  section  of  the  Act  7  Wm.  4,  c.  14,  which  uses  the  same 
words  as  the  section  of  the  Common  Law  Procedure  Act  above 
referred  to.  But  in  more  recent  cases  in  England  a  different  view 
has  been  taken  of  the  Statute  S  and  4  Wm.  4,  c.  49,  sec.  34  (from 
which  our  Act  is  copied.)  Thus,  in  Gregory  v.  The  Duke  of 
Brunswick*  Parks,  B.,  speaking  of  the  Statute,  says :  *' Its  terms 
are  so  general  that  there  seems  to  be  no  question  but  that  it 
gives  a  right  to  a  judgment  and  costs  in  all  cases  of  demurrer." 
And  in  Bentley  v.  Dawes*  where  the  defendant  pleaded  and  also 
demurred  to  the  declaration,  and  judgment  was  given  for  the 
plaintiff  on  the  demurrer,  but  when  the  issue  in  &ct  came  on  for 
trial,  a  juror  was  withdrawn,  and  the  suit  terminated ;  and  the 
question  was,  whether  the  plaintiff  was  entitled  to  the  costs  of  the 
demurrer,  Parke,  B.,  delivering  the  judgment  of  the  Court, 
said:  <<  Under  the  Statute  3  and  4  Wm.  4,  c.  42,  sec.  34,  which 
gives  to  the  successful  party  upon  a  demurrer  his  costs  of  that 
demurrer,  the  plaintiff  has  a  right  to  these  costs  quite  irrespective 
of  the  termination  of  the  suit,  and  independently  of  the  assessment 
of  damages.  The  words  of  the  Statute  are,  that  '  he  shall  have 
judgment  to  recover  his  costs  in  that  behalf.*  That  right,  there- 
fore, is  not  affected  by  the  ultimate  determination  of  the  suit." 
In  my  opinion,  the  defendant  is  entitled  to  judgment  on  the 
demurrer  to  the  declaration,  and  the  plaintiff  is  entitled  to  judg- 
ment on  the  demurrers  to  the  pleas. 

Weldon,  J.  What  is  there  in  the  11th  section  of  the  Beplevin 
Act,  that  requires  all  the  plaintiffi  to  execute  the  bond  ?  The 
section  is  silent  whom  he  is  to  take,  except  two  sureties.  The  plain- 
tiff may  be  out  of  the  Province,  and  cannot  he  have  replevin  for  his 
goods  unjustly  taken  upon  giving  the  sureties  required  by  the 
Act  ?  Two  of  the  plaintiffs  in  this  suit  were  out  of  the  Province. 
How  does  the  omission  of  two  of  the  plaintiff  affect  the  bond  if 
the  Sheriff  is  satisfied  with  the  sureties  ?  They  voluntarily  execute 
the  bond ;   they  are  aware  only  one  plaintiff  executes  the  bond 
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with  theory  they  are  not  misled  by  this,  it  does  not  affect  the 
substance  of  the  bond,  if  the  Sheriff  is  satisfied.  The  plaintiffs 
are  named  ia  the  writ  and  woald  be  liable  in  the  action  to  the 
defendant  for  all  costs  and  damages  in  the  suit.  The  Sheriff 
takes  the  responsibility ;  the  section  of  the  Act  is  in  general  terms 
and  no  more  is  required.  In  Taylor  v.  Bur2)eey  a  replevin  bond, 
with  one  surery,  was  held  sufficient,  and  may  be  assigned.  The 
Sheriff  may  object  to  take  a  bond  with  one  surety,  a  defendant  in 
replevin  may  refuse  to  take  an  assignment  of  the  bond  and 
proceed  .against  the  Sheriff,  but  the  bond  would  still  be  valid,  and 
this  bond  I  am  of  opinion  is  so.  The  additional  words  **  or  some 
other  person,**  are  not  in  form  (G)  referred  to  in  the  11th  section 
of  the  Act,  and  by  adding  these  the  defendants  contend  the  bond 
is  rendered  invalid.  The  Act  is  a  remedial  Act  to  afford  an 
indemnity  to  the  party  whose  goods  are  taken  under  a  writ  of 
replevin.  The  law  formerly  before  the  Revised  Statutes  was 
that  if  the  Sheriff  could  not  find  the  goods  in  possession  of  the 
party  against  whom  the  writ  was  issued,  he  was  unable  to  execute 
the  writ  by  taking  the  goods  from  any  other  person.  To  obviate 
this,  the  Legislature  altered  the  form  of  the  writ  of  replevin, 
which  enabled  the  Sheriff  to  take  from  the  person  who  held  the 
goods,  though  not  specially  named  in  the  writ.  The  party  from 
whom  the  goods  were  taken  could  make  claim  for  the  goods  in 
the  same  manner  as  the  defendant  named  in  the  writ  could  have 
done,  and  when  the  goods  were  so  claimed,  the  Sheriff's  power 
to  deliver  the  goods  to  the  plaintiff  ceased.  The  ISth  section 
then  provided  for  putting  in  claim  of  property  and  proceedings 
thereon.  And  the  13th  section  provides,  that  if  a  verdict  be  found 
for  the  claimant,  the  bond  shall  be  forthwith  assigned  to  him  to 
recover  his  costs  and  expenses  and  damages  which  he  may  have 
sustained  by  reason  of  the  replevin.  The  claimant  in  this  section 
clearly  means  the  defendant  in  the  replevin.  If  the  property  was 
foand  in  his  possession,  he  made  the  claim.  The  form  of  the  bond, 
aa  given  by  the  Statute,  in  the  condition  thereof,  follows  the  language 
of  the  writ,  by  having  the  words,  after  the  defendant's  name,  *'  or 
some  other  person.**  The  adding  these  words  in  the  condition  of 
the  bond  cannot,  in  my  opinion,  render  the  bond  invalid :  it  carries 
oat  the  words  of  the  writ  and  the  enactments  of  the  Sta^te,  and 
81 
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this  addition  to  the  form  cannot  aflfect  the  substance,  and  comes 
within  the  true  meaning  and  intention  of  the  Legislature  in  Title 
41,  c.   161,  which  says:  "Forms,  when  prescribed,  shall  admit 
deviations  not  affecting  the  substance  or  calculated  to  mislead." 
This,  in  my  opinion,  removes  any  objection  that  can  be  mad:  by 
the  words  added  in  the  condition.     No  other  person  makes  the 
claim  but  the  defendant  who  is  named  in  the  writ.      How  are  the 
defendants  damnified  or  injured  by  the  words  ?    Or  is  the  substance 
of  the  bond  affected,  or  do  the  words  mislead,  or  are  they  calcu- 
lated to  mislead  ?     The  plain  and  clear  object  of  the  Legislature 
was  to  give  the  defendant  security  if  the  goods  are  taken  from  him 
and  delivered  to  the  plaintiff,  that  they  shall  be  returned,  or  the 
value  thereof,  to  the  defendant.     Or,  if  a  jury  find  his  claim  to 
the  possession  sustained,  then  to  recover  his  costs  and  damages 
for  making  good  his  claim,  and  by  the  damages  by  reason  of  the 
replevin  being  sued  out  against  him.     The  words  are  mere  sur- 
plusage— strike  them  out  and  the  bond  is  valid ;  it  is  admitted 
the  defendant  who  is  named  in  the  writ  is  the  one  in  whose 
possession  the  goods  and  chattels  are  found,  and  he  makes  the 
claim.     This  renders  the  words  mere  surplusage  and  useless,  as 
no  other  person  can  make  a  claim ;  the  goods  and  chattels  are 
found  in  the  possession  of  no  other  person  than  the  defendant 
named  in  the  action.     It  was  urged  by  counsel  for  the  defendants 
that  if  there  were  several  claimants,  who  could  bring  the  action? 
(t  is  unnecessary  to  discuss  such  a  question,  as  no  such  case  arises. 
It  was  also  urged  that  the  Sheriff  could  not  know  the  value  of  the 
goods  until  he  seized  them,  nor  who  had  the   goods.      It  is 
unnecessary  to  discuss  this.     The  law  has  not  pointed  out  how 
he  is  to  ascertain  the  value :  he  must  ascertain  that  at  his  own 
risk.     The  course  laid  down  in  Chit.  Arch,  (8  ed.)  987,  is  followed 
as  near  as  may  be  by  the  Sheriff  under  the  authority  of  our 
Statute,  the  difference  of  officer  in  England  and  this  Province, 
and   direction  of  the   Act,  rendering  it   necessary.  I  am  of  the 
opinion  the  bond  to  the  Sheriff  is  the  first  step  after  issue  of  the 
replevin  and  delivery  to  the  Sheriff;  to  take  the  bond  the  Sheriff 
must  judge  of  the  value  of  the  property  from  the  best  information 
he  can  obtain ;  and  before  he  proceeds  to  execute  the  writ,  the 
bond  must  be  executed.     No  question  relating  to  the 'value  can 
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arise,  as  the  parties,  by  executing  the  bond,  admit  the  value.  See 
the  observations  of  the  Court  in  Middleloa  v.  Bnjan,^  Whether, 
if  the  goods  named  in  the  writ  are  not  found  in  the  possession  of 
the  defendant  named  therein,  but  in  the  .possession  of  some  othe; 
person,  and  he  makes  a  claim  as  provided  in  the  12th  section,  and 
a  writ  fie  prop.  prob.  issues,  and  the  property  is  found  in  him,  he 
can  take  an  assignment  of  the  replevin  bond  and  maintain  an 
action,  it  is  unnecessary  to  determine.  The  defendant  in  the 
replevin  was  the  claimant  of  the  goods  mentioned  in  the  replevin 
suit.  The  jury  have  found  his  claim  good,  and  he  is  the  assignee 
of  the  Sheriff,  and  I  am  unable  to  discover  the  defendants  have 
either  been  misled,  or  they  have  been  in  substance  affected  by  the 
deviation  in  the  condition  of  the  replevin  bond  differing  from  the 
Form  G.  If  it  be  the  defendant  who  is  claimant,  and  is  successful, 
and  he  takes  the  assignment  of  the  bond,  the  words  that  follow  in 
the  condition,  "  against  Charles  A.  Wheeler,"  add  nothing  to  the 
words  that  precede  them ;  and  if  so,  it  is  mere  surplusage,  and 
cannot,  in  the  slightest  manner,  harm  the  defendants :  Short  v. 
Hubbard*  The  case  now  before  us  appears  to  me  to  be  sustained 
by  the  doctrine  laid  down  in  Short  v.  HMard,  and  that  the 
additional  words  introduced  into  the  condition  of  the  leplevin 
bond  in  this  action  do  not  affect  the  bond  or  invalidate  it  in  any 
way.  See  also  Shuttlewarth  v.  Pilkerton  ;'  Owen  v.  Nail  ;*  Gardner 
▼•  Dudgate*  I  am  of  opinion  the  declaration  on  the  bond,  except 
ai  to  the  second  breach,  may  be  sustained.  The  second  breach  in 
the  bond,  claiming  damages  for  being  prevented  from  obtaining  a 
Tessel  to  forward  cargo  without  shewing  how  the  replevin  suit 
could  have  prevented  him,  cannot  be  sustained,  as  it  does  not 
arise  out  of  the  proceedings  in  the  replevin  suit,  and  if  general 
damages  were  given  on  the  declaration,  a  venire  de  novo  would  be 
awarded  or  an  arrest  of  judgment :  Itertch  v.  Thomas  /  Slade  v. 
Hawley;''  Hind  v.  Gray,"*  As  to  the  third  plea^  it  is  bad,  as  it 
tends  to  put  in  issue  the  fact  of  the  jury  fin-ling  the  claim  good 
which  the  defendant  in  replevin  made  to  the  goods— -their  finding 
for  the  plaintiff  in  this  suit,  and  the  defendant  in  the  replevin — 
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that  he  had  a  special  property  is  sufficient  in  law  :  Gibson  r 
Boydj  and  the  inquisition,  when  returned  with  the  writ  de  pro^ 
prob.,  and  filed  in  the  Clerk's  office,  becomes,  as  to  the  finding 
by  the  jury,  a  matter  of  •record,  and  cannot  be  put  in  issue  as  a 
matter  ol  fact  in  an  action  on  the  replevin  bond.  It  being  an 
inquisition  found  under  the  Act  of  Assembly,  in  the  proceeding 
before  the  Sheriff  as  to  the  possession^  it  must  be  set  aside 
if  irregular,  on  application  to  the  Court  The  fourth  and  fifth 
pleas  are  to  the  damages  set  out  in  the  second  breach  of  the 
replevin  bond.  These  pleas  are  clearly  bad,  as  they  only  apply 
to  the  damages.  In  Smith  v.  Thomas*  Tindal,  C.  J., says:  ** The 
plea  must  be  an  answer  to  the  action ;  there  is  no  such  plea  as  a 
plea  to  the  damages/'  The  6th  plea  is  no  answer  to  the  action 
on  the  bond,  which  is  for  damages  and  expenses  incurred  by  the 
plaintiff  in  making  out  his  claim  to  the  goods  taken  under  the 
writ  of  replevin.  What  has  that  to  do  with  the  plaintiff's  declin- 
ing to  carry  the  same  in  the  said  shipper's  vessel  or  get  another 
vessel  to  carry  the  same  ?  The  pleas  attempt  to  point  to  some 
breach  of  duty  on  the  part  of  plaintiff  before  the  writ  of  replevin 
issued ;  it  certainly  cannot  be  an  answer  to  an  action  on  the  replevin 
bond.  If  it  is  attempted  to  be  an  answer  to  the  second  breach 
assigned  on  the  replevin  bond,  it  is  equally  bad  with  it.  I  am, 
therefore,  of  opinion  the  plaintiff  may  maintain  an  action  on  the 
replevin  bond ;  but  the  second  breach  set  out  in  the  declaration 
is  bad,  and  would  be  struck  out  on  application  to  the  Court.  The 
defendants'  pleas  are  bad.  The  plaintiff  should  be  allowed  to 
amend  his  declaration ;  the  defendants  allowed  to  plead  de  novo. 
No  costs  should  be  allowed  on  either  side.  I  have  to  add,  my 
Brother  Fisher,  who  is  absent  from  ill-health,  concurs  in  the 
views  I  have  set  forth. 

Wetmorb,  J.  I  shall  confine  my  observations  to  the  Snd,  3rd 
and  4th  grounds  of  demurrer  to  the  declaration.  Previons  to  the 
coming  into  effect  of  the  Revised  Statutes,  the  Sheriff  could  not 
justify  taking  of  the  goods  mentioned  in  the  writ  of  replevin  unless 
they  were  found  in  the  possession  of  the  defendant  named  in  the 
writ:   fViggins  v.  Garrison,*    The  Commissioners  appointed  to 
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revise  the  Statutes,  in  their  report,  at  page  xi.,  speak  of  this  as         1^*^^ 
another  defect  in  the  present  mode  of  proceeding,  and  say :  "  As 
to  the  change  of  possession  which  fiequently  happens  on  issuing 
the  writ,  by  which  the  Sheriff  is  unable  to  seize  the  property,  we 
require  the  Sheriff  to  take  the  goods  from  the  possession  of  any 
one  who  may  have  them,  who  thereupon  becomes  the  defendant. 
We  also  allow  a  third  party  to  claim  before  the  Sheriff,  and 
defend  if  necessary,  and  should  a  verdict  be  given  on  such  claim 
against  the  plaintiff,  we  think  he  ought  not  to  be  driven,  according 
to  the  present  expensive  mode  of  proceeding,  to  another  action  if 
that  verdict  be  unjust,  but  should  be  permitted  to  continue  the 
action  and  recover  the  value  of  the  property  restored  to  the 
clumant,  with  damages  and  costs,  if  on  a  full  trial,  before  a 
higher  tribunal,  he  shall  be  found  entitled."     Though  the  report 
of  the  Commissioners  will  not  affect  the  law,  it  may  aid,  in  the 
present  case,  in  construing  enactments  somewhat  difficult  to  under- 
stand without  a  key.     By  cap.  1S6,  Title  xxxiv.,  B.  S.,  the  course 
of  procedure  is  as  follows:  A  writ  of  replevin  issues  containing 
the  name  of  some  person  who  would  be  the  defendant  if  the  goods 
are  found  in  his  possession.     With  this  writ  in  his  possession  the 
Sheriff  seizes  the  goods  and  chattels  named  therein  no  matter 
#ho8e  possession  they  are  found  in,  and  at  the  time  of  seizing  the 
Sheriff  is  required  to  serve  the  party  in  possession  with  a  copy  of 
the  writ.     The  party  so  in  possesion,  though  not  named  in  the 
writ,  would  come  under  the  words  or  same  other  person  in  the  writ, 
and  he  would  then  become  defendant;  his  name  would  be  con- 
sidered as  the  defendant's  name  instead  of  the  name  mentioned  as 
defendant  in  the  writ.     The  defendant  named  in  the  writ,  if  the 
goods,  etc.,  were  seized  in  the  possession  of  some  other  person, 
would   be  legally  out  of  the  pleadings,  which  would  be  then 
Gondacted  with  the  name  of  the  person  from  whose  possession 
the  goods  were  taken  as  defendant.     This  view  of  the  law  quite 
meets  the  intention  of  the  Commissioners.  -The  replevin  bond  could 
not  weU  be  executed  until  the  goods  were  seized  under  the  writ, 
for  how   could  the  value  of  the  goods  be  ascertained  until  a 
seizure?     The  Sheriff,  then,  having  made  his  seizure,  knows  in 
whose  posaession  he  found  and  seized  the  goods,  and  is  in  a  position 
to  fix  the  value  of  the  goods  seized ;  then  he  can  prepare  the  bond. 
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becomes  the  defendant ;  no  mention  is  further  made  of  the  person 
named  as  defendant  in  the  writ ;  the  Sheriff  has  to  serve  the  person 
from  whose  possession  the  goods  are  taken  with  a  copy  ot  the  pro- 
cess, service  to  be  effected  as  in  other  cases  of  non-bailable  writs, 
and  the  party  so  served  may  appear,  and  neglecting  to  do  so,  the 
plaintiff  may  proceed  as  in  personal  actions,  which  must  mean  on 
failure  of  appearance  may  sign  interlocutory  judgment  and  have 
damages  assessed  under  a  writ  of  inquiry,  under  the  Acts  previous 
to  18  Vic,  c.  53,  and  by  that  Act  (Acts  1850,  p.  16Sj,  sec.  18. 
If  the  defendant  in  replevin  shall  not  claim  property,  or  shall  fall 
to  enter  an  appearance  to  the  writ  at  its  return,  or  within  twenty 
days  thereafter,  the  plaintiff  in  such  action  may  issue  a  process  M. 
against  the  defendant,  returnable  at  the  next  ensuing  term.     Tou 
have,  then,  a  person  who  has  had  the  goods  taken  out  of  his 
possession,  sei-ved  with   a  copy  of  the  writ,  to  which  he  may 
appear,  and  neglecting  to  do  so,  the  plaintiff  may  proceed  as  in 
personal  actions ;  if  this  person  is  not  a  defendant,  I  am  at  a  loss 
to  know  what  position  a  defendant  occupies.     Unless  the  goods 
are  found  in  possession  of  the  defendant  named  in  the  writ,  there 
is  nothing  more  to  do  with  him  in  the  proceedings  unless  he  puts 
in  a  claim  of  property,  and  then  his  acts  are  as  claimant,  and  not 
as  defendant  originally  named  in  the  writ.     The  defendant  being 
thus  ascertained,  the  replevin  bond  is  prepared.     The  bond  is  to 
protect  the  person  from  whose  possession  the  goods  are  taken. 
The  bond  should  be,  and  I  think  is,  to  prosecute  with  effect,  and 
without  delay,  against  the  defendant,  who  is  the  party  from  whose 
possession  the  goods  are  taken,  and  to  indemnify  the  defendant, 
and  only  the  defendant ;  nothing  whatever  to  do  with  some  other 
person.     In  the  present  case,  the  form  of  the  bond  is  appended  to 
the  Act.     By  chap.  161,  Title  xli.  of  Revised  Statutes,  page  463, 
No.  17,  Forms,  when  prescribed,  shall  admit  deviations  not  affect- 
ing  the  substance  or  calculated  to  mislead.     If  the  form  of  this 
bond  does  not  deviate  in  substance,  it  must  be  sustained :  Pollok 
V.   Gardner.^     This  brings  me  to  the  claim  of  property  under 
section  12.     By  this  section  the  defendant,  or  any  person  claiming 
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the  property,  may  give  notice  of  claim  to  the  Sheriff,  whereupon 
proceedings  are  taken  for  the  issuing  of  a  writ  de  j^^o,  prob.  If 
the  claim  is  found  good  the  property  is  delivered  to  the  claimant, 
and  by  section  14,  if  there  is  a  verdict  for  the  claimant,  the  bond 
shall  be  assigned  to  him,  and  he  may  rei:over  all  actual  costs  and 
expenses  by  him  incurred  in  prosecuting  his  claim,  and  such 
damages  as  he  may  have  sustained  by  reason  of  said  writ  of 
replevin  and  the  proceedings  thereon.  The  claimant  is  not 
named  or  mentioned  in  the  bond.  Apart  from  the  13th  section, 
the  assignment  could  only  be  made  to  the  defendant.  The  law 
having  enacted  that  the  claimant,  if  his  claim  is  proved  good,  may 
recover  on  the  bond,  if  the  bond  is  such  as  is  provided  by  Statute^ 
with  the  necessary  averments  and  proofs,  there  is  nothing  to  pre- 
Tent  his  doing  so.  Under  the  Acts  prior  to  Revised  Statutes,  if 
the  claim  of  the  defendant  is  found  good,  the  Sheriff*s  power  under 
the  writ  of  replenin,  and  all  proceedings  upon  the  writ,  shall  be  at  an 
end,  and  he  shall  forthwith  return  the  goods  seized  to  the  defend- 
ant, and  if  the  plaintiff  is  not  satisfied  with  the  verdict  he  may 
resort  to  his  action  of  trespass  or  trover.  Not  so  under  the 
Bevised  Statutes,  section  12.  The  Sheriff's  power  is  not  abso- 
lutely at  an  end,  nor  does  it  appear  that  all  proceedings  upon  the 
writ  sliall  be  at  an  end.  If  the  first,  or  any  subsequent  jury, 
should,  by  their  inquisition,  find  the  claim  good,  he  shall  deliver 
the  goods  seized  to  the  claimant ;  but  the  plaintiff  may  proceed  and 
recover  for  his  damages  for  the  property  in  the  same  suit,  in  such 
form  as  he  may  think  fit,  and  nothing  herein  contained  shall 
prevent  the  defendant  or  claimant  from  appearing  to  such  action 
and  pleading  propei-ty.  It  may  be  argued  that  the  insertion  of 
the  words  '*  or  some  other  person "  do  not  substantially  affect  the 
bond,  as,  whether  the  words  are  in  the  condition  or  not,  the  very 
same  result  follows,  for^  by  the  13th  section,  the  claimant,  if  a 
verdict  is  found  for  him,  is  entitled  to  have  an  assignment  of  the 
bond>  and  may  recover  his  actual  costs  and  expenses  by  him 
incurred  in  prosecuting  his  claim,  and  such  damages  as  he  may 
have  sustained  by  reason  of  said  writ  of  replevin  and  the  proceed- 
ings thereon,  and,  therefore,  the  insertion  of  the  words  make  no 
difference.  There  might  be  much  plausibility  in  this  view  if  the 
bond  only  related  to  a  case  where  the  claimant  got  a  verdict ;  but 
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take  a  case  with  just  such  a  bond  as  the  present,  where  the  plain- 
tiff, on  trial  of  the  claim,  gets  a  verdict,  then  he,  to  satisfy  his 
bond,  must,  of  course,  comply  with  the  condition,  which  is^  that 
he  must  not  only  prosecute  his  suit  with  effect  against  the 
defendant,  and  pay  and  satisfy  his  costs  and  damages ;  but  by  the 
insertion  of  the  words  objected  to,  he,  to  comply  with  the  con- 
dition, must  also  prosecute  his  suit  with  effect  against  some  oUier 
person,  and  he  must  also  pay  all  such  damages  and  costs  as  ma)  be 
awarded  to  such  other  person  by  reason  of  the  replevin.  The 
bond,  therefore,  with  these  words  inserted,  is  really  an  indemnifi- 
cation to  the  defendant  in  replevin,  and  also  to  some  other  person 
in  another  place  called  such  other  person ;  as,  for  instance,  a 
claimant,  whose  claim  is  not  found  good.  For  the  latter  I  don't 
think  the  Statute  provides,  and  as  the  Act  (latter  part  of  section 
li)  distinctly  provides  that  nothing  shall  prevent  the  defendant  or 
claimant  from  appearing  to  such  action  and  pleading  property,  I 
think  the  words  make  a  substantial  difference  in  the  condition  of 
the  bond  provided  by  the  Statute.  In  the  ordinary  course  of 
proceeding  I  should  suppose  the  Sheriff  would  take  his  bond 
immediately  on  making  his  seizure  and  ascertaining  the  value,  the 
bond  would  most  probably  be  executed  before  a  claim  of  property 
was  put  in,  the  claimant  has  forty-eight  hours  B&er  seizure  to  put 
in  his  claim ;  he  need  not  be  known  when  the  bond  was  executed, 
a^d  the  objected  words  were,  no  doubt,  put  in  to  protect  any 
person  that  might  become  a  claimant ;  if  the  claimant's  name  was 
inserted  in  the  bond  instead  of  the  words  "  other  person,"  what 
question  could  arise,  as  to  the  bond  containing  a  clause  not  author- 
ized by  the  Act  7  My  impression  is  the  words  inserted  are  as 
objectionable  as  if  the  name  of  the  claimant  was  inserted ;  at  all 
events,  their  insertion  is  not  required,  nor  do  I  think  justified  by 
the  Act,  and  most  likely  would  materially  prejudice  the  plaintiff 
in  the  prosecution  of  his  suit.  In  this  case  the  goods  were  found 
in  possession  of  the  defendant  named  in  the  writ,  and  he  was  the 
claimant,  still  the  bond,  when  executed,  would  require  to  be  in 
its  terms  such  as  the  Act  authorized;  its  legality  must  depend 
upon  its  condition  when  executed,  irrespective  of  what  might  take 
place  afterwards.  I  am,  therefore,  of  opinion  that  the  bond,  how- 
ever it  might  be  available  if  the  Sheriff  was.  plaintiff,  and  aa  to 
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this  view  I  purposely  avoid  expressing  any  opinion^  it  is  not  such        ^^"^^ 
a  bond  as  the  Act  provides  for^  which  can  be  assigned  to  the 
claimant  so  as  to  enable  him  to  prosecute  an  action  in  his  own 
name  as  assignee  of  the  bond.     Upon  this  ground  I  think  the 
defendant  is  entitled  to  judgment  on  the  demurrer  to  the  declara- 
tion.   The  3rd  plea  I  think  clearly  bad.     As  to  the  4th  and  5th  I 
hare  some  doubts.     If  the  plaintiff  sued  on  the  bond  as  claimant 
nnder  the  18th  section,  I  should  think  his  right  of  action  depended 
entirely  on  the  actual  costs  and  expenses  and  damages  he  may  have 
SQBtained  by  reason  of  the  replevin,  as  mentioned  in  the  Act ;  that 
he  would  be  bound  to  allege  and  prove  one  or  the  other,  and  on 
the  trial,  without  sach  proof,  he  would  not  be  entitled  to  nominal 
damages,   but    would   be   nonsuited.     The   claimant  (simply  as 
claimant)  has  no  rights  but  what  the  13th  section  gives.     If  he 
has  been  put  to  actual  costs  and  expenses,  be  can  recover  them, 
and  if  he  has  sustained  damages  he  can  recover  them ;  he  has 
nothing  to  do  with  breach  of  the  bond.     He  must  aver  and  prove 
his  costs  and  expenses,  and  his  damages,  which  are  separate  and 
distinct  matters ;  they  are  the  actual  and  sole  cause  of  action,  and 
under  the  authority  of  Bull,  if  Lea.  446,  when  the  action  cannot  be 
sustained  without  averment  of  damage,  the  defendant,  to  an  allega- 
tion of  damage,  may  plead  separately  to  each  allegation  of  damage. 
The  declaration,  after  alleging  the  forfeiture  of  the  bond,  avers 
that  the  plaintiff,  as  such  defendant  named  in  the  replevin  and  om 
such  claimant^  became,  under  the  Act,  entitled  to  an  assignment. 
It  is,  however,  not  stated  anywhere  in  the  declaration  how  the 
bond  was  assigned  to  him,  whether  as  defendant  or  claimant ;  if 
as  defendant.    Berry  v.  Mitchell  establishes   the  finding  of  the 
claim  as  a  breach  of  the  bond,  which,  in  any  case,  would  entitle 
the  plaintiff  to  nominal  damages,  and  special  damages  could  not 
in  such  case  be  pleaded  to.     It  may  be  said  the  plaintiff  took  the 
assignment  as  defendant;   if  so,  I  think  the  demurrer  to  these 
pleas  should  prevail.     If  as  claimant,  I  think  the  pleas  should  be 
sustained.     My  learned  Brethren  being  all  of  opinion  the  pleas 
are  objectionable,  I  merely  express  my  doubts. 

Duff,  J.     This  case  was  argued  last  Michaelmas  term,  before 
I  took  my  seat  upon  the  Bench,  before  the  Chief  Justice,  and 
my  brothers  Fishbr,  Wbldok  and  Wbtmorb.     In  Hilary  term  it 
82 
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was  intimated  that  the  learned  Judges  who  had  heard  the  argu* 
ment  were  equally  divided  in  opinion ;  and  it  was  suggested  that 
it  should  be  argued  again,  with  the  view  of  obtaining  my  opinion 
upon  it  On  a  former  day  in  this  term,  when  Mr.  Palmer,  in 
pursuance  of  this  suggestion,  was  about  to  open  the  argument,  it 
occurred  to  me  that,  when  at  the  Bar,  I  had  been  consulted  upon 
some  points  in  connection  with  the  replevin,  in  which  the  bond 
now  in  question  was  given,  by  the  solicitor  of  Messrs.  Guy, 
Stewart  &  Co. ;  and  I  expressed  a  desire,  if  possible,  to  avoid 
taking  any  part  in  it.  My  attention,  however,  was  called  to  the 
case  of  Thellusion  v.  BendUshamy  where  it  was  held  that  the  fact 
of  a  judge  having  been  engaged  as  counsel  in  a  cause,  when  at  the 
Bar,  did  not  disqualify  him  from  afi;erwards  sitting  as  a  judge  in 
it,  especially  when  the  litigants  might  be  subjected  to  great  incon- 
venience and  expense  unless  he  did  so.  In  that  case.  Lord  St. 
Leonards,  after  intimating  that  he  had  been  engaged  as  counsel, 
at  different  stages  of  the  case,  when  at  the  Bar,  took  a  very 
prominent  part  in  it  before  the  House  of  Lords,  and  delivered  a 
very  elaborate  judgment,  in  which  he  differed,  upon  some  points, 
from  the  other  Law  Lords.  The  Lord  Chancellor  (Lord 
Chelmsford),  who  had  also  been  engaged  as  counsel  in  it,  presided 
as  Lord  Chancellor,  but  delivered  no  judgment;  stating,  however, 
that  if  ttie  other  Law  Lords  had  been  equally  divided,  he  would 
have  considered  it  his  duty  to  do  so.  The  learned  Chief  Justicb 
and  my  Brethren  on  the  Bench  having  expressed  it  as  their 
opinion  that  there  would  be  no  impropriety  in  my  taking  a  part 
in  the  case, — having  suggested,  indeed,  that  I  ought  to  do  so,  in 
view  of  the  circumstances  that  the  Court  was  equally  divided  and 
there  could  be  no  judgment  unless  I  did, — I  consented  to  act.  I 
may  say,  however,  for  myself,  that  although  the  fact  of  my  having 
been  consulted  in  relation  to  the  action  of  replevin,  v^hen  at  the 
Bar,  would  not  operate  as  a  disqualification,  considerations  of  pro- 
priety and  delicacy  would  certainly  have  restrained  me  from 
afterwards  acting  judicially  in  it,  under  any  other  drcumstanoes 
than  those  which  I  have  mentioned.  And,  even  as  it  is,  I  will 
carefully  refrain  from  expressing  an  opinion  upon  any  of  the  points 
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in  it  with  reference  to  which  I  was  consulted.  For  this  reason  I 
will  abstain  from  giving  any  opinion  upon  those  grounds  of 
demurrer  to  the  declaration  which  involye  questions  of  damages. 
But  in  the  yiew  I  take  of  the  case,  these  grounds  are  of  little 
consequence ;  because  if  I  am  right  in  the  conclusions  at  which  I 
have  arrived,  at  least  one  of  the  other  grounds  is  fatal  to  the 
maintainance  of  the  action.  For  the  reasons  given  by  the  learned 
Chibf  JusncB,  I  do  not  thick  that  there  is  anything  in  the 
objection  that  atl  the  plaintiflB  in  the  action  of  replevin  were  not 
joined  in  the  bond,  or  that  the  return  to  the  inquisition  on  the 
writ  de  pro.  prob.  does  not  follow,  literally,  the  language  of  the 
Form  L.  The  Form  L.,  referred  to  in  the  Act,  authorizes  a  claim 
of  a  special  property  to  be  made  without  defining  the  nature  of 
the  special  property  so  claimed.  In  the  action  of  replevin  a 
claim  of  special  property  was  made  in  that  form,  by  the  plaintiff 
in  this  cause ;  and  the  jury,  in  their  return,  found  that  he  had  a 
**  special  property."  Had  they  adopted  the  exact  phraseology  of 
the  Form  L.,  its  kgcd  effect  would  have  been  precisely  the  same. 
I  cannot  think,  therefore,  that  the  change  in  the  language  of  the 
return  is  a  substantial  variation  of  the  form.  But,  the  second, 
third  and  fourth  grounds  of  demurrer  to  the  declaration  involve  a 
point  which,  I  think,  is  decisive  of  the  case.  I  am  of  opinion 
tliat  the  condition  of  the  bond  is  substantially  different  from  that 
giyen  in  the  Act,  and  whether  it  is  entirely  void  or  not,  it  cannot 
be  treated  as  a  replevin  bond,  which  can  be  assigned  under  the 
Statute  so  as  to  give  the  assignee  a  right  to  maintain  an  action  in 
his  own  name.  The  Act  is,  no  doubt,  in  some  respects,  very 
difficult  to  construe ;  and  I  think  that  we  cannot  properly  refer  to 
the  report  of  the  Commissioners  who  revised  the  laws,  even  for 
the  purpose  of  assisting  us  in  its  construction.  We  must  endeavor, 
as  best  we  may,  to  arrive  at  the  intention  of  the  Legislature  from 
the  language  of  the  Act  itself;  and,  for  the  purpose  of  deciding 
the  question  now  under  consideration,  I  think  that  this  may  be 
done  with  sufficient  certainty.  It  seems  to  have  been  assumed,  in 
framing  this  bond,  that  the  C.  D.  named  in  the  writ  corresponded 
with  the  defendant  in  a  writ  of  summons  or  capias;  and  that, 
whoever  else  might  be  defendants  in  the  cause,  he  must  necessarily 
be  one*     A  careful  reading  of  the  language  of  the  writ  given 
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in  form  F.,  in  connection  with  the  directions  of  the  Act,  i^ 
seems  to  me,  will  show  how  erroneous  this  notion  is.  C.  D.  is 
not  spoken  of  as  necessarily  a  defendant  in  the  suit  at  all ;  nor 
does  the  exigency  of  the  writ  necessarily  require  him  to  appear  or 
to  answer  any  suit  or  claim.  He  is  only  referred  to  as  a  person 
in  whose  possession  the  plaintiff  thinks  the  goods  may  possibly  be. 
If  they  are  found  in  his  possession,  well  and  good ;  if  not,  the 
Sheriff  has  nothing  to  do  with  him.  The  Sheriff  is  commanded  to 
replevy  the  goods  from  the  possession  of  whomsoever  he  may  find 
them,  and  to  notify  such  person^  and  him  only,  to  appear  at  the 
return  of  the  writ  and  to  answer  the  plaintiff.  That  person,  then, 
becomes  the  defendant  against  whom  the  plaintiff  must  prosecute 
his  suit.  The  Sheriff  having  received  a  writ  of  this  kind  to  be 
executed,  the  11th  section  directs  how  he  shall  proceed.  '^  Before 
the  execution  thereof"  he  shall  take  a  bond  (in  the  form  6.)  "  with 
two  sureties  in  double  the  value  of  the  goods  replevied,"  etc. 
Having  in  mind  the  ordinary  process  employed  to  compel  the 
appearance  of  defendants,  or  an  execution  against  the  goods  and 
chattels,  one  is  apt  to  take  for  granted  that  the  "exeauion**  of  this 
writ  is  effected  by  taking  the  goods  mentioned  in  it  and  serving 
the  person  named  in  it  with  a  copy  of  it  But  that  is  an  erroneous 
impression.  The  mandate  to  the  Sheriff  contained  in  it  requires 
him  to  do  three  things :  1st.  To  replevy  the  goods ;  Sndly.  To 
deliver  them ;  and  Srdly.  To  notify  the  party  from  whose  posses- 
sion they  are  taken  to  appear  and  answer.  The  ^'execution**  of 
the  writ  involves  all  three ;  and  it  is  not  complete  until  he  has 
not  only  taken  possession  of  the  goods,  but  also  delivered  them 
according  to  the  law.  When  he  has  taken  possession,  and  it  may 
be  not  before,  he  is  in  a  position  to  judge  of  the  value  of  the 
property,  and  to  name  the  amount  for  which  security  should  be 
taken.  He  ought  not  certainly  to  take  the  plaintiff's  estimate  of 
its  value,  and  still  less,  that  of  the  plaintiff's  attorney.  Then  it  is, 
also,  that  he  ascertains,  for  the  first  time  with  certainty,  whom  lie 
must  serve  with  a  copy  of  the  writ,  and  who  is  the  defendant 
against  whom  the  law  will  require  the  plaintiff  to  prosecute  his 
suit  with  effect  and  without  delay,  and  for  whose  protection  he  is 
required  to  take  the  bond.  It  is  inconceivable  that  the  L^islatoie 
should  require  him  to  prosecute  a  suit  against  a  person,  named  in 
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the  writ  it  is  true,  but  who  was  not  found  in  possession  of  the 
goods,  served  with  a  copy  of  the  writ  or  notified  to  appear^  and 
who  by  possibility  might  never  have  heard  o^  the  suit  at  all : 
Wiggins  V.  Qarrison.^  Is  it  not  obvious  that  the  letters  C.  D.,  in 
the  condition  of  the  bond  in  form  G.^  are  intended  to  repiesent  the 
person  from  whom  the  Sheriff  had  taken  the  goods  ?  In  one  part 
of  the  condition  that  person  is  spoken  of  as  C.  D.,  and  afterwards, 
in  another  part  of  it,  as  the  said  [de/endAint];  ''defendant"  and 
"  C  D."  are  thus  made  convertible  forms  of  expression.  No  suit 
was  brought  or  pending  against  C.  D.,  unless  he  was  found  in 
possession  of  the  goods,  and  how  could  the  plaintiff  be  required 
to  prosecute  one  against  him  if  he  was  not  ?  How  could  he  do  so 
for  improperly  ''  taking  or  detaining  goods"  against  a  person  who, 
it  might  be,  never  had  the  goods  at  all.  In  that  suit,  too,  it  is 
contemplated  as  possible  that  a  **  return"  might  be  adjudged  ;  but 
a  **  return,"  ex  vi  termini,  imports  a  restoration  of  the  goods  to  the 
person  from  wliose  custody  they  were  taken,  not  a  delivery  over 
to  ^'some  other  person."  Special  provisions  are  made  by  the 
13th  section  of  the  Act,  with  a  view  to  giving  claimants  of  the 
property,  who  may  not  happen  to  be  in  possession  of  it  when  it  is 
replevied,  and  who  may  obtain  a  verdict  under  the  writ  de  pro. 
prob.,  certain  rights  under  the  bond ;  but  it  is  not  necessary  for 
me  to  consider  the  effect  of  these  at  present  Whatever  these 
rights  may  be,  they  are  given  by,  and  depend  upon,  that  section 
of  the  Act,  and  do  not  at  all  affect  the  form  of  the  bond.  Mr. 
Thomson,  in  his  argument,  stated  that  the  bond,  with  a  condition 
in  &vor  of  the  person  named  in  the  writ,  **  or  some  other  person," 
only  followed  the  language  of  the  Act,  and  was,  therefore,  the 
same  in  effect,  as  if  it  had  literally  followed  the  form  given.  If 
it  be  the  same  in  effect,  I  admit  that  the  alteration  is  not  a  sub- 
stantial one.  But  how  can  it  be  said  that  a  bond  with  a  single 
condition,  that  the  plaintiff  shall  prosecute  his  suit  with  effect 
against  the  person  from  whom  he  took  the  goods,  is  the  same  in 
eflSect  as  one,  the  condition  of  which  will  be  performed  if  he 
prosecute  his  suit  effectually,  either  against  that  person  or  some 
one  else  ?     It  may  be  difficult  to  anticipate  all  the  possible  evils 
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which  would  result  if  bonds,  under  the  Act,  were  allowed  to  be 
taken  in  the  latter  form ;  but  it  is  easy  to  suggest  cases,  in  which 
the  intention  of  the  Legislature  and  the  ends  of  justice  would  both 
be  defeated,  if  that  form  were  adopted.  I  express  no  opinion  as 
to  the  construction  which  should  be  put  upon  the  concluding 
portion  of  the  12th  section,  further  than  to  say  that  it  seems  to 
contemplate  the  possibility,  at  all  events,  of  a  claimant,  out  of 
whose  possession  the  goods  were  not  taken,  putting  in  an  appear- 
ance, pleading  property  and  defending.  Would  not  the  successful 
prosecution  of  a  suit  against  such  a  claimant,  becoming  defendant, 
or,  indeed,  against  any  person  who  might  choose  to  appear  and 
become  a  defendant,  be  a  performance  of  such  a  condition  as  this  ? 
I  can  easily  imagine  cases  where  a  dishonest  plaintiff,  acting  in 
collusion  with  another  person,  might  use  the  process  of  the  Court 
to  wrest  a  man's  property  from  him,  and  where  the  latter  would 
be  remediless,  if  the  plaintiff  had  the  alternative  which  this  bond 
would  give  him.  In  my  opinion,  the  Statute  requires  that  the 
bond  shall  be  taken  with  a  single  condition,  to  prosecute  the  suit 
against  the  person  from  whose  possession  the  goods  are  replevied, 
and  who,  as  I  have  endeavored  to  shew,  must  be  a  defendant  in 
the  action.  And  I  think  that  an  alternative  condition  of  this 
kind  is  a  substantial  alteration  from  the  form  prescribed;  and 
that  an  action  cannot  be  maintained  upon  it  by  the  plaintiffs,  as 
assignees,  under  the  Act.  The  conclusion  at  which  I  have  arrived 
from  an  analysis  of  the  language  of  the  Act  itself,  is  consistent 
with,  and  sustained  by,  the  cases  of  Wiggins  v.  Garrison  and 
PoUok  V.  Gardner,  which  were  decided  under  the  old  law.  I 
think  that  the  3rd,  4th  and  dth  pleas  are  bad ;  and  I  concur  in 
the  judgment  of  the  learned  Chist  Justice  thereon,  and  also  as 
to  the  costs. 

Judgment  for  defendants  on  demurrer  to  dedaration,  and  for  plaintiff 
on  demurrers  to  pleas. 
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Where  a  debt,  secured  by  a  mortgage  on  land^  belongs  to  one  person,  and  the 
legal  estate  in  the  land  is  vested  in  another,  both  must  be  parties  in  a  suit  for 
foreclosure. 

Neither  want  of  parties,  nor  misjoinder,  is  a  ground  of  demurrer  under  the 
Equity  Act  17  Yic,  c.  18,  sec.  8  and  24. 

The  taking  by  a  mor^pagee  of  the  note  of  a  third  party  is  not  of  itself  an 
extinguishment  of  the  mortgage  debt. 

If  a  defendant  in  an  equity  suit  has  no  interest,  his  proper  course  is  to  disclaim 
by  answer. 

A  remote  relationship  of  a  Judge  to  one  of  the  parties  to  a  suit  does  not  disqua- 
lify him  from  hearing  the  cause. 
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Appeal  from  the  decision  of  Wbldon^  J.,  made  in  equity, 
overraling  a  demurrer  to  the  plaintiffs'  bill.  The  bill  alleged  that 
Thomas  Stack,  in  July,  1842,  for  the  consideration  of  £60,  cou^^ 
Teyed  to  Joseph  F.  Allison  a  lot  of  land  of  one  hundred  and  forty 
acres.  That  the  said  Joseph  F.  Allison  was  then  a  partner  of 
William  Crane,  carrying  on  business  as  merchants,  under  style 
and  firm  of  Crane  &  Allison.  The  said  deed,  though  absolute 
on  the  face  of  it,  was  to  secure  a  debt  due  from  Thomas  Stack  to 
the  said  Joseph  F.  Allison  and  said  firm  of  Crane  &  Allison. 
That  in  1848  the  co-partnership  between  Joseph  F.  Allison  and 
William  Crane  was  dissolved  by  Joseph  F.  Allison  retiring  from 
the  firm,  and  the  sum  of  money  so  due  and  owing  became  payable 
to  William  Crane,  and  the  payments  were  thereafter  made  to 
William  Crane  towards  redeeming  the  land.  That  in  March, 
1858,  William  Crane  died,  having  made  his  will,  appointing 
Charles  F.  Allison  and  Joseph  F.  Allison  his  executors,  who  took 
the  administration  of  his  estate.  In  April  of  that  year,  James 
Stack,  son  of  Thomas  Stack,  to  whom  it  had  been  arranged  the 
land  should  be  conveyed  on  the  debt  being  paid,  settled  with  them 
as  such  executors,  and  there  was  found  due  the  estate  of  William 
Crane  from  the  said  Thomas  Stack  a  sum  of  £111  6s.  4d.,  for 
which  the  land  was  held  as  security  in  the  name  of  Joseph  F. 
Allison,  and  a  note  bearing  interest  was  given  by  James  Stack. 
Thomas  Stack  died  in  1858,  and  James  Stack,  his  son  and  heir, 
continued  to  hold  the  property  and  occupy  the  same,  and  paid 
Joseph  F.  Allison  several  sums  of  money  on  his  said  debt.  That 
about  the  end  of  the  year,  Charles  F.  Allison,  one  of  the  executors 
of  William  Crane,  died,  leaving  Joseph  F.  Allison  surviving 
executor,  and  Joseph  F.  Allison,  in  1863,  died,  having  made  a 
will  devising  all  his  real  estate  to  his  sons,  Francis  Allison  and 
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^8T6        James  Frederick  Allison,  two  of  the  plaintiffii.     The  legal  estate 
Cotton       in  the  lot  of  land  and  premises  became  thereby  vested  in  the  said 
^'  Francis  Allison  and  James  Frederick  Allison.     After  the  death  of 

Joseph  F.  Allison,  the  suryiring  executor  of  William  Crane, 
administration  de  bonis  nan  cum  testamento  annexo  was  granted  to 
the  plaintiff,  Eliza  Crane  (now  Cotton),  who  took  upon  herself 
the  administration  of  the  estate  of  William  Crane;  and  James 
Stack,  on  2Srd  April,  1864,  made  settlement  with  Eliza  Crane  of 
the  amount  due  by  him  to  Crane's  estate,  and  for  which  the  lot  of 
land  was  held  as  a  security,  and  he  then  gave  his  promissory  note 
for  £164  Ss.  In  1870,  the  said  James  l^ack  paid  Eliza  Crane  a 
sum  of  £3  7s.  Sd.  on  account  of  the  said  debt.  In  March,  1872, 
the  said  Eliza  Crane  intermarried  with  Richard  Cotton,  the  other 
plaintiff  in  this  suit.  That  afterwards,  on  the  19th  January,  1874, 
James  Stack,  in  consideration  of  $600,  as  expressed  in  the  deed, 
sold  and  conveyed  the  said  land  and  premises  to  the  said  Daniel 
Stack,  his  heirs  and  assigns,  which  was  on  the  same  day  duly 
recorded  in  the  Registry  of  Deeds  for  the  County  of  Westmorland. 
The  plaintiffs  stated  that  this  was  done  to  defraud  them  of  this 
debt,  and  to  put  what  interest  James  Stack  had  in  the  said  land 
and  premises  out  of  his  power ;  and  that  the  equity  of  redemption  of 
the  said  James  Stack  is  now  vested  in  Daniel  Stack.  The  plain- 
tiffs filed  this  bill,  praying  that  they  might  be  paid  their  said  debt, 
interest  and  costs ;  or,  in  default  thereof,  the  land  and  premises 
sold ;  or  the  defendants'  equity  of  redemption  might  be  foreclosed, 
or  such  other  relief  as  the  said  plaintiffs  might  be  entitled  to. 

Oct  21.  Knapp,  for  the  appellants,  contended,  Ist  That  the 
personal  representative  of  Joseph  F.  Allison  should  have  been  a 
party  to  the  suit.  2.  That  the  bill  shewed  that  Cotton  and  wife 
had  no  interest  in  the  mortgaged  premises  and  should  not  be 
joined  in  the  siut.  3.  That  taking  the  note  of  James  Stack 
extinguished  the  mortgage  debt.  4.  That  James  Stack,  having 
conveyed  his  interest,  should  not  have  been  joined  as  a  co-defend* 
ant.  5.  That  the  learned  Judge  who  made  the  decree  was  mlated 
to  two  of  the  plaintifib,*  and  he  should  not  have  heard  the  case. 

Dr.  Barker,  Q.  C,  for  the  respondents.     By  the  demurrer    all 

1  The  alleged  relationship  will  be  found  stated  in  the  Jadgment  of  Hr.  Joa^ce 
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the  facts  are  admitted,  and  if  the  plaintiffs  are  entitled  to  any        '^^^ 

relief  whatever,  the  demurrer  will  be  overruled :  Bots.  Rtdei  26,      Corrov 

note.     This  substantially  is  a  demurrer  for  want  of  parties,  which 

will  not  lie :  2  Rev,  Stat.  c.  18,  sec.  8.     Besides,  in  this  case,  the 

moneys  when  collected  will  not  go  to  the  executors  of  Joseph 

Allison,  but  to  the  representatives  of  the  Crane  estate :  the  former 

have,  therefore,  no  interest.     The  legal  estate  being  in  Joseph 

Allison's  devisees,  and  the  debt  in  the  representatives  of  the  Crane 

estate,  they  must  all  be  before  the  Court,  the  same  as  in  a  fore* 

closure  suit  where  the  mortgage  has  been  specifically  devised. 

(Aix.Bir,  C.  J.     I  have  so  decided  on  several  occasions.)    Lastly, 

the  misjoinder  of  defendants  is  not  a  ground  of  demurrer.     If  one 

defendant  has  no  interest  he  can  come  in  and  file  a  disclaimer  and 

get  his  costs.     But,  as  the  deed  from  James  Stack  was  fraudulent 

and  a  cover  (as  is  admitted  l^  the  denuurrer),  he  must  necessarily 

be  a  party. 

P.  X.  HanmgiaHf  in  reply. 

Our.  Adv.  VuU. 

Allss,  C.  J.,  now  delivered  the  judgment  of  himself  and 
FisHSB,  and  Duff,  J.  J. : — 

The  ground  of  demurrer  stated  in  dus  case  is  the  want  of  equity ; 
thoagfa  the  case  was  argued  also  on  the  ground  of  want  of  parties. 
The  objection  on  this  ground  is,  that  the  personal  representative 
of  Joseph  F.  Allison,  to  whom  the  conveyance  was  made  by 
Thomas  Stack  in  1842,  should  have  been  a  party  to  the  suit.  In 
a  suit  to  foreclose  the  mortgage,  brought  after  the  death  of 
Allison,  his  executor,  as^a  general  rule,  diould  be  a  party  to  the 
tfdit:  Scott  y.  Nichol;'  Coote  Martg.  608.  But  here  the  bill 
idleges  that  the  partnership  between  Messrs.  Crane  &  Allison  was 
dissolved  in  the  year  1848,  and  the  sums  of  money  secured  by 
die  mortgage  thereby  became  payable  to  Crane,  and  that  the 
defendant,  James  Stack,  continued  to  make  payments  to  Crane,  on 
aecount  of  the  said  mortgage  debt.  That  Crane  aflterwards  died, 
a|»pointing  Joseph  F.  Allison  and  Charles  F.  Allison  his  executors ; 
sind  that  they,  as  suclv  executors,  settled  with  James  Stack,  and 
took  his  note  for  £111  6s.  4d.,  being  the  balance  due  the  estate 
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^^"^Q        of  Crane  upon  the  mortgage ;  that  Joseph  F.  Aliison  and  Charles 
Cotton       F.  Allison  afterwards  died^  and  that  administration  de  bonis  )uw 
cum  test,  unnexo  on  the  estate  of  Crane  was  thereupon  granted  to 
his   widow^   now   Mrs.    Cotton,    one  of  the  plaintiffs ;  and  that 
she  thereupon  became  entitled  to  the  sum  of  money  secured  by 
the  said  mortgage;  that  she,  as  such  administratrix,  settled  with 
James  Stack  in  April,  1864,  respecting  the  debt  secured  by  the 
said  mortgage,  and  he  gave  her  his  note  for  £164  Ss.,  payable 
with  interest.     It,  therefore,  clearly  appears  that  the  legal  right 
to  the  debt,  for  the  payment  of  which  the  land  was  conveyed  to 
Joseph  F.  Allison  as  security,  was  vested  in  the  executors  of 
Crane  by  the  settlement  with  Stack,  and  on  the  death  of  the 
executors,  and  the  grant  of  administration  cum  lest,  annexo  to  Mrs. 
Crane,  the  legal  right  to  the  money  vested  in  her.     She,  there- 
fore, was  a  proper  party  to  this  suit;  and  as  the  devisees  of 
Allison,  in  whom  the  legal  estate  in  the  land  is  now  vested,  are 
also  parties,  we  think  the  objection  that  the  bill  is  defective  for 
want  of  parties  fails,     [t  would  not  be  open  to  the  defendant, 
James  Stack,  after  settling  with  the  executors  of  Crane,  and  again 
with  the  administratrix  de  bonis  non,  and  giving  his  note  for  the 
balance  due  on  the  mortgage  debt,  to  object  that  the  debt  was  not 
owing  to  Crane's  estate ;  nor  could  the  personal  representatives 
of  Joseph  F.  Allison,  after  the  manner  in  which  he  dealt  with  the 
debt  as  the  executor  of  Crane,  very  well  allege  that  the  money 
belonged  to  them.     It  is  admitted  that  by  the  dissolution  of  the 
partnership  between  Crane  &  Allison,  the  mortgage  debt  became 
the  property  of  Crane ;  then  why  should  the  personal  representa- 
tives of  Allison  be  made  parties  to  this  suit  ?     But  even  if  the 
proper  parties  were  not  before  the  Court,  that,  by  our  practice,  is 
not  a  ground  of  demurrer.     The  8th  section  of  the  Equity  Act 
17  Vic,  c.  18,  enacts  that  "  no  demurrer  or  objection  shall  be 
permitted  for  want  of  parties,  or  of  form ;  but  defects  in  any  bUli 
or  in  the  form  of  any  plea,  may  be  submitted  to  any  Judge,  who 
may  order  an  amendment  if  he  deem  it  necessary,  on  such  tenns 
as  to  costs  or  otherwise,  as  he  may  deem  just."    This  section 
enables  the  Court  to  remedy  defects  arising  from  the  nonjoinder 
of  parties  in  a  summary  and  inexpensive  manner.     But  we  see  no 
such  defect  here,  nor  any  misjoinder  of  the  plainti&.     The  owners 
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of  the  legal  estate  most  necessarily  be  parties  in  a  suit  for  fore-         ^^^^ 
closare,  thongh  they  may  only  be  trustees  for  the  person  to  whom       Cottom 
the  money  belongs— as  in  the  present  casei  the  devisees  of  Joseph 
F.  Allison  hold  the  legal  title  to  the  land  only  as  trustees  for  Mrs. 
Cotton,  to  whom,  as  administratrix  de  bonis  non  of  Crane's  estate, 
the  money,  when  paid,  will  go,  and  she  must  consequently  also 
be  a  party.     The  defendants'  counsel  is,  therefore,  in  error  in 
supposing  there  is  a  misjoinder  of  plaintiffs,  because  their  interests 
are  separate  and  distinct.     But  even  if  there  was  a  misjoinder,  the 
24th  section  of  the  Act  before  referred  to  enables  a  Judge  to 
remedy  almost  any  defect  of  this  kind,  and  to  direct  such  amend- 
ments and  grant  such  relief  as  the  circumstances  of  the  case  may 
require.     See  also  Dan,  Prac.  (8rd  ed.)  187.     There  is  nothing 
in  the  objection  that  the  mortgage  is  discharged  by  the  note  given 
by  Stack  to  the  administratrix  of  Crane.     It  does  not  appear  that 
the  note  has  been  paid,  or  even  that  it  was  taken  as  a  payment. 
Why  should  the  plaintiffs  lose  their  security  on  the  land  by  taking 
a  promissory  note^  which,  at  most,  is  an  inferior  security  to  a 
mortgage,   and  may  be  no  security  at  all?     Neither  is  it  any 
objection  that  the  defendant,  James  Stacks  has  conveyed  the  pro- 
perty to  the  other  defendant,  Daniel  Stack.     He  had  only  an 
equity  of  redemption  to  convey,  and  Daniel  Stack  now  holds  the 
property  subject  to  the  payment  of  the  mortgage.  -  It  is  imma- 
terial to  the  mortgagee  whether  the  conveyance  was  for  a  firaudu- 
lent  purpose  or  not :  he  has  no  occasion  to  set  aside  that  deed, 
because  it  does  not  affect  his  claim.     He  can  enforce  his  security 
against  any  person  who  claims  title  to  the  land  under  James  Stack. 
If  James  Stack  has  no  interest  he  might  have  disclaimed  by  answer. 
See  Teed  v.  Carruthen.^     As  to  the  objection,  that  Mr.  Justice 
Wbldon,  in  consequence  of  affinity  between  him  and  the  step-father 
of  two  of  the  plaintiffs,  should  not  have  heard  the  cause,  we  think 
it  is  too  remote  to  amount  to  a  disqualification.     Though  some 
members  of  the  Court  are  of  opinion  that  where  such  an  objection 
is  made,  it  would  generally  be  advisable  that  the  cause  should  be 
heard  before  some  other  Judge,  in  order  to  prevent  the  poisibility 
oi  suspicion  that  there  would  be  any  bias  in  favor  of  the  other 

>  2  Y.  *  0.  31. 
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1876  party,  we  thiok  that»  as  this  case  tamed  entirely  on  questions  ot 
C&ffbn  law  arising  upon  admitted  facts,  and  our  opinion  entirely  coincides 
*'_  with  the  conclusion  arriyed  at  by  the  learned  Judge,  and  we  hare 
not  been  in  any  way  influenced  by  his  decision,  but  have  formed 
our  opinions  entirely  upon  the  facts  stated  in  the  bill  and  admitted 
by  the  demurrer,  this  objection  ought  not  to  prevail.  The  appeal 
will,  therefore,  be  dismissed. 

Wbtmobb,  J.  I  agree  with  my  learned  Brethren  that  the 
appeal  in  this  cause  should  be  dismissed,  but  I  have  not  been 
enabled  to  satisfy  myself  that  the  sum  due  Joseph  F.  Allison,  and 
for  which  the  mortgage  was  taken,  as  well  as  for  whatever  was 
due  from  James  Stack,  the  mortgagor,  to  Crane  &  Allison,  had 
become  vested  in  l^lliam  Crane's  estate.  In  my  opinion,  there 
is  nothing  set  forth  in  the  bill  to  that  effect,  and  from  any  state- 
ment in  the  bill  the  sum  originally  due  Joseph  F.  Allison  is  still 
due  to  his  estate.  I  do  not  think  it  necessary  to  set  forth  my 
reasons  for  the  conclusion  I  have  arrrivd  at  in  this  respect,  as 
section  8  of  sub-cap.  2  of  cap.  18,  17  Vic,  enacting  that  no 
demurrer  shall  be  permitted  for  want  of  parties  or  form,  seems  to 
me  to  conclude  the  matter :  if  the  defendants  wished  the  repre- 
sentatives of  Joseph  F.  Allison  made  parties,  they  should  have 
applied  under  the  Act  for  that  purpose  instead  of  making  the 
want  of  such  parties  a  ground  oi  demurrer  or  appeal.  Without 
the  enactment  referred  to  I  should  not  have  been  prepared  to  say 
the  defendants'  objection  as  to  want  of  parties  ought  not  to  have 
prevailed.  As  to  the  11th  ground  of  appeal,  that  the  order  over- 
ruling the  demurrer  should  not  have  been  made  by  His  Honor 
Mr.  Justice  Wkldon,  because  he  is  related  to  two  of  the  plaintifb 
in  this  suit,  namely :  Francis  Allison  and  James  Frederick  Allj^tL 
The  relationship,  if  any  existed,  is  not  disclosed,  so  as  to  enable 
me  to  express  any  opinion  upon  it  as  a  question  of  fact  A  late 
decision  in  England  is  much  in  point  on  the  question  of  interest 
or  bias  of  a  Judge  who  may  take  part  in  a  cause :  Re  HarrUoH ;' 
and  though  I  am  not  in  a  position  to  express  any  opinion  on  tbla 
ground  in  the  present  case,  I  wish  to  state,  as  my  humble  opinion^ 
that  the-  slightest  interest  of  a  Judge,  pecuniary  or  otherwise, 

1  W.N.  16  Jan'7, 1876, p. 4;  S.C.Nom.  ThaQiuenY.  Jri^yef,L.B.  IQ.B.D.173. 
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should  8tay  his  hand  and  prevent  him  from  taking  any  part  what-  ^^^ 
ever  in  the  decision  of  a  cause  unless  there  should  be  abioltUe  Ovnon 
mecestiiy  fiDr  his  doing  so,  or  some  legislation  expressly  requiring 
he  should  act  The  lair,  as  well  as  the  rights  of  suitors,  require 
that  a  Judge  interested  in  the  very  slightest  degree,  pecuniarily  or 
otherwise,  should  abstain  from  interfering  unless  in  the  exceptional 
cases  mentioned.  The  honor,  dignity  and  independence  of  the 
Bench  demand  that  the  remotest  suspicion  of  bias  on  the  part  of 
a  Judge  should  be  most  scrupulously  guarded  against  and  most 
tenaciously  avoided. 

Wbldqn,  J.  In  this  case  the  counsel  for  the  defendant  objected 
to  my  haying  heard  this  case,  as  I  had  not  taken  any  part  in  the 
appeal  case,  wherein  A.  E.  Botsford  and  others  were  plaintifis, 
and  Elisa  Crane  and  others  defendants,  regarding  the  Crane 
estate,  and  that  I  had  the  same  interest  in  this,  Mr.  Botsford 
being  stepfather  of  two  of  the  plaintiffii  (the  Allisons),  and  this 
case  arising  out  of  the  Crane  estate.  The  reason  I  did  not  sit  in 
that  case  to  hear  the  appeal  was,  Mr.  Botsford  being  the  son  of  a 
oouain  of  my  deceased  wife.  What  that  case  had  to  do  with  this 
counsel  did  not  inform  the  Court ;  nor  do  I  know  of  any  connec- 
tion with  either  of  the  parties.  The  affinity  subsisting  between 
Mr.  Botsford  and  his  wife's  connections  creates  no  affinity  between 
me  and  them.  The  proposition  has  only  to  be  stated  to  shew  the 
&llacy  of  it  The  case  cited  from  the  Weekly  Nates  of  January 
last.  Be  Harriton,  by  my  Brother  Wbtmo&e  is  not  by  any  means 
an  analagous  case.  There  was  a  pecuniary  interest  by  reason  of 
wme  land  of  a  Justice  of  the  Peace  being  afiected  by  the  question 
there  to  be  dedded ;  and  the  case  only  decides,  what  is  a  universal 
principle,  that  an  interest  in  a  Judge,  however  infinitesimally 
small,  disqualifies  him,  and  his  acts  are  voidable.  That  case  has 
no  bearing  on  this,  as  that  was  as  to  interest :  this  is  as  to  affinity 
disqualifying  a  Judge.  The  remoteness  of  affinity  in  this  case  has 
only  to  be  stated  to  shew  the  utter  absurdity  of  the  objection. 

Appeal  dmniesed. 
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April.        Privij  Council — Order  of — Action  on  —Necesnty  of  setting  out  judgment 

appealed  from —  Pleading, 

A  declaration  alleged  that  at  a  Court  held  at  Windsor  Castle  before*  the  Queen 
and  her  Privy  Conncil,  a  report  was  read  from  the  Judicial  Committee.  The 
report  was  then  set  out,  the  substance  of  which  was  that  the  Queen  had 
referred  to  the  Judicial  Committee  the  matter  of  an  appeal  from  the  Supreme 
Court  of  New  Brunswick  between  plaintiffs,  assessors  of  rates  for  S.,  and 
defendants ;  that  a  petition  by  plaintiffiB  was  presented,  setting  forth  the  issu- 
ing of  a  warrant  of  assessment  to  them  by  the  Sessions  commanding  them  to 
assess  the  sum  of  $958  upon  the  Town  of  S. ;  that  they  had  assessed  defend- 
ants among  others ;  that  a  certiorari  was  obtained  by  defendants  to  remove 
the  said  assessment  into  the  Supreme  Court,  and  that,  on  the  23rd  February, 
1873,  the  assessment  was  quashed ;  that  plaintiffs  applied  for  leave  to  appeal 
to  Her  Majesty  from  the  order  of  the  Court;  that  such  leave  was  granted,  and 
the  proceedings  transmitted  to  Her  Majesty,  with  a  petition  of  appeal  praying 
for  reversal  of  the  judgment ;  that  the  Juoicial  Committee,  in  obedience  to 
Her  Mio^^y'B  order,  had  taken  the  matter  into  consideration  and  heard 
counsel,  and  had  reported  to  Her  Miyesty,  as  their  opinion,  that  the  judgment 
ought  to  be  reversed  with  costs,  and  in  case  Her  Miyesty  should  approve  of 
their  report  and  reverse  said  judgment,  that  the  respondents  (defendants) 
should  pay  to  the  appellants  (plaintifilB)  the  sum  of  £278  198.  6d.  stg.  for  the 
costs  of  the  appeal.  It  further  alleged,  that  thereupon  Her  Majesty  took  said 
report  into  consideration  and  was  pleased,  by  and  with  the  advice  of  her 
Privy  Council,  to  approve  thereof,  and  to  order,  and  it  was  thereby  oidered, 
that  said  judgment  be  reversed  with  costs,  and  that  said  judgment  was  In  full 
force  and  unsatisfied.  On  demurrer,  Hela,  per  Wbldom,  Fibhxb  and  Wbtmorb, 
J.  J.,  That  the  declaration  was  sufficient,  and  plalntiffiB  were  entitled  to  judg- 
ment ;  but,  per  Allbit,  C.  J.,  and  Dnrr,  J.,  That  it  was  insufficient  because  it 
did  not  allege  the  existence  of  a  judgment  in  the  Supreme  Court  which  had 
been  appeal^  from  and  reversed. 

Second  count  alleged^  *^  That  at  a  Court  held  before  the  Queen  and  Her  Privy 
Council  at  Westminster,  being  a  Court  of  Great  Britain  duly  holden  and 
having  jurisdiction  in  that  behalf  in  a  suit  therein  pending  between  the  now 
plaintiffs  and  the  now  defendants,  the  now  plaintiffs  recovered  against  tilie 
now  defendants  by  the  judgment  of  the  said  Court,  the  sum  of  £278  198.  Od." 

On  demurrer.  Held,  per  Allbn,  C.  J.,  and  Wsiipoir  and  Duff,  J.  J.  (Fibebb  and 
WiTMouB,  J.  J.,  dissenting).  That  this  count  was  bad,  as  there  was  no  Court  of 
original  jurisoiction  before  the  Queen  and  her  Privy  Council,  such  as  was 
described  in  it ;  and  if  the  judgment  were  Intended  to  be  that  of  an  appellate 
tribunal,  it  should  have  been  shewn  that  it  was  given  on  appeal  fix>m  an 
inferior  Court. 

Declaration :  1st  Count.  The  first  count  of  the  declaration 
stated  that  on  the  16th  May,  1875,  at  a  Court  held  at  Windsor 
Castle,  In  the  presence  of  Her  Majesty  and  her  Privy  Council,  a 
report  from  the  Judicial  Committee  of  the  Privy  Council,  dated 
the  5th  March  instant,  was  read.  It  then  professed  to  set  out  the 
report  verbatim,  the  substance  of  it  being  that  the  Queen  had 
referred  to  the  Judicial  Committee  the  matter  of  an  appeal  from 
the  Supreme  Court  of  this  Province,  between  the  plaintiffs, 
assessors  of  rates  for  the  Parish  of  St.  Stephen,  in  the  County  of 
Charlotte,  and  the  defendants;  that  a  petition  of  the  plainCiffg 
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Was  presented,  setting  forth  the  issuing  of  a  warrant  of  assessment  ^^"^^ 
to  them  by  the  General  Sessions  of  the  said  County,  commanding  Do# 
them  to  assess  the  sum  of  $958  upon  the  Town  of  St.  Stephen ; 
that  they  had  assessed  the  defendants,  among  others;  that  a 
certiorari  was  obtained  by  the  defendants  to  remove  the  said 
assessment  into  this  Court,  and  that>  on  the  23rd  February,  1873, 
the  assessment  was  quashed ;  that  the  plaintiffs  applied  for  leave 
to  appeal  to  Her  Majesty  from  the  order  of  the  Court ;  that  such 
leave  was  granted,  and  the  proceedings  transmitted  to  Her 
Majesty,  with  a  petition  of  appeal,  praying  for  the  reversal  of 
Che  judgment  of  this  Court;  that  the  Judicial  Committee,  in 
obedience  to  Her  Majesty's  order,  had  taken  the  matter  into 
consideration,  and  heard  counsel  on  both  sides,  and  had  reported 
to  Her  Majesty,  as  their  opinion,  that  the  judgment  of  this  Court 
ought  to  be  reversed  with  costs ;  and  in  case  Her  Majesty  should 
approve  of  their  report  and  reverse  the  said  judgment,  that  the 
respondents  (defendants)  should  pay  to  the  appellants  (plaintiffs) 
the  sum  of  £S78  lOs.  6d.  sterling  for  the  costs  of  the  appeal. 
It  then  concluded  thus :  ''Whereupon  Her  Majesty  tool^the  said 
report  into  consideration,  and  was  pleased,  by  and  with  the  advice 
of  her  said  Privy  Council,  to  approve  thereof,  and  to  order,  as  it 
was  thereby  ordered,  that  the  said  judgment  of  the  Supreme 
Court  of  New  Brunswick,  on  the  22nd  day  of  January,  in  the 
year  1873,  and  the  same  was  thereby  reversed,  with  £278  19s.  6d. 
sterling  costs."  Averment,  that  the  said  sum  was  of  the  value  of 
1^1500  currency  of  this  Province ;  and  that  the  said  judgment  is 
in  fall  force  and  unsatisfied." 
Demurrer :  Joinder. 

2d  Count.  That  in  a  Court  held  before  the  Queen  and  her  Privy 
Council  at  Westminster,  ''being  a  Court  of  Great  Britain  duly 
holden  and  having  jurisdiction  in  that  behalf,  in  a  suit  therein 
pending  between  the  now  plaintiffs  and  the  now  defendants,  the 
now  plaintiffs  recovered  against  the  now  defendants,  by  the  judg- 
ment of  the  said  Court,  the  sum  of  £278  19s.  6d/' 

Demurrers  Joinder. 

Oct.  14, 1875.  S.  it.  TTumson,  Q.  C,  in  support  of  demurrerii. 
1.  The  first  fatal  objection  to  the  first  count  isi  tliat  there  is  nd 
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^^^-  allegation  of  any  soit  depending  in  the  Supreme  Court  of  this 
Bowv  Province  in  which  any  judgment  was  given  which  was  reversed. 
The  Judicial  Committee  of  the  Privy  Council  is  not  a  Court  at 
all:  they  sit  without  robes,  and  have  no  original  jurisdiction; 
they  sit  simply  as  a  Committee  having  power  to  advise  Her 
Majesty.  S.  Unless  such  a  suit  was  depending  the  Judicial 
Committee  had  no  power  to  make  the  order  stated.  S.  In  the 
proceeding  set  out  there  was  no  power  to  make  the  order  as  to 
costs.  In  cases  of  cerAorari  no  costs  have  ever  been  allowed 
under  the  solemn  decisions  of  this  Court.  The  Privy  Council 
cannot  override  the  law.  Then  who  was  plaintiff  in  the  suit  in 
this  Court? — not  these  defendants,  but  the  Queen.  5.  There  is 
no  averment  that  judgment  was  given  by  the  Queen  in  Council 
against  these  defendants.  6.  The  order  set  out  is  not  a 
judgment  on  which  an  action  will  lie.  7.  The  order,  if  valid, 
can  only  be  enforced  hj  attachment,  and  not  by  action: 
Carpenter  v.  ThomUm;i  Hookpayton  v.  Bu$$ell;*  Berkeley  v. 
Elderkin*  Suing  on  this  order  is  a  new  mode  of  multiplying 
oosts.  Tbe  second  count  is  also  bad  for  several  reasons.  1. 
There  is  no  such  Court  of  original  jurisdiction  as  that  in  which 
it  ii  alleged  the  judgment  was  recovered.  2.  The  nature  of  the 
action  and  of  the  alleged  judgment  should  have  been  stated.  The 
averment  that  the  Queen  had  jurisdiction  will  not  do.  The 
declaration  should  shew  what  the  Court  is,  where  it  sat,  and  the 
nature  of  the  action,  so  that  this  Court  may  judge  whether  it  had 
jurisdiction. 

Dr.  Barker,  Q.  C,  and  D.  L.  HaningUm,  contra.  The  case  of 
HtUchieon  v.  QUleepi^  is  conclusive  that  an  action  will  lie  on  a 
final  order  of  the  Judicial  Committee  of  the  Privy  Council  for 
payment  of  costs.  Where  an  action  ub  brought  on  a  judgment  of 
an  inferior  Court,  it  may  be  necessary  to  shew  jurisdiction :  not 
so,  however,  in  the  case  of  a  superior  Court— still  less  of  an 
appellate  Court,  whose  decrees  this  Court  is  bound  to  carry  out 
Hie  Judicial  Committee  of  the  Privy  Council,  in  an  appeal  before 
them, — ^whether  there  rightly  or  wrongly  is  immaterial, — by  their 
solemn  judgment  say  that  these  costs  shall  be  paid  firom  one  set 

1  8  B.  *  Aid.  63  '10  EzcK  24.  *  1  EL  *  BL  806. 

«  il  Bndu  7S7;  8. 0.  25  L.  J.  brlOS. 
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of  persons  to  another^  and  that  is  conclusive.     1  he  second  count        ^Q^^- 

is  after  the  form  given  in  Bull.  4*  2]<ea.  194.  In  an  action  on  a  Dow 
foreigQ  judgment  it  is  sufficient  to  allege  that  the  Court  had 
jurisdiction  and  rendered  judgment:  Sadler  y.  Rabbins;^  Henley 
V.  Soperf  Henderson  v.  Henderson  ;*  aforttari  is  it  sufficient  in  an 
action  on  a  judgment  in  a  Court  in  our  own  country.  The  follow- 
ing cases  and  statutes  were  also  referred  to :  1  Chit.  PL  40S  ;  1 
Sovnd.  PL  92,  329,  noU  S  ;  Stephenson  v.  McLellan  ;*  Thomson  v. 
Dmi;^  In  re  The  Bishop  of  Natal;*  6  and  7  Vic.,  c.  38,  sec.  12  / 
7  and  8  Fie.,  c.  69,  sec.  1. 

Tkomsonf  Q.  (7.,  in  reply.  The  only  case  cited  in  point  is 
Hutchison  v.  Gillespie,  under  which  it  would  appear  deht  will  lie. 
That  case,  however,  is  not  binding  on  this  Court,  as  the  judgment 
was  not  given  by  an  appellate  Court ;  but  there  the  pleadings  set 
out  all  the  facts  necessary  to  show  jurisdiction . 

Cur.  Adv.  VuU. 

The  following  judgments  were  now  delivered : — 

Duff,  J.  Amongst  other  grounds  of  demurrer  to  the  first 
count  of  the  declaration  in  this  cause,  the  defendants  say  that 
there  is  no  allegation  of  a  suit  having  been  depending  in  the 
Supreme  Court  of  New  Brunswick,  in  which  a  judgment  was 
given  by  such  Court ;  or  of  any  appeal  therefrom  to  the  Queen 
in  Council.  And  no  such  suit  having  been  depending  in  the  said 
Supreme  Court,  or  any  appeal  therefrom,  it  is  said  that  the 
Judicial  Committee  had  no  power  to  make  the  alleged  order. 
And  further,  that  there  is  no  averment  that  a  judgment  was  given 
by  the  Queen  in  Council  against  the  defendants;  and  that  the 
alleged  order  is  not  a  judgment  on  which  an  action  will  lie. 
The  first  count  of  the  declaration  alleges  that,  at  a  Court  held  at 
Windsor  Castle  before  the  Queen  herself  and  her  Privy  Council, 
a  report  was  read  from  the  Judicial  Committee.  Having  set  out 
the  Report  at  length,  it  concludes  as  follows :  "  Whereupon,*' 
that  is  to  say,  upon  the  report  having,  been  read,  "  Her  most 
gracious  Majesty  took  the  said  report  into  consideration  and  was 

■lOunp.  253.  'SB.  4(0.16. 

'eQ.B.  288.  «1  All.  19. 

•  8  Moore  P.  0.  C.  420.  •  11  Jixr.  N.  8.  353. 
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^^^^  pleflsed  to  order,  as  it  was  thereby"  (by  the  report?)  "ordered 
Dow  that  the  said  judgment  of  the  Supreme  Court  of  New  Brunswick^ 
on  the  22nd  day  of  January,  187S ;  (sic)  and  the  same  was  thereby 
reversed,  with  £278  198.  lOd.  sterling  costs."  And,  after  aver- 
ing  the  value  of  this  amount  of  sterling  money  in  New  Brunswick 
currency,  it  finishes,  in  the  same  sentence,  with  the  allegation 
that  **  the  said  judgment  is  in  full  force  and  unsatisfied."  What 
judgment  ?  That  of  the  22nd  January,  1873,  is  the  antecedent. 
The  count  certainly  does  not  contain  any  averment  of  a  judgment 
of  the  Supreme  Court  of  New  Brunswick  having  been  given,  or 
of  any  appeal  from  a  judgment  of  that  Court.  The  first  averment 
is  only  of  a  report  having  been  read.  The  report,  as  set  out,  recites 
the  occurrence  of  certain  things,  but  there  is  no  averment  that 
these  thing3  actually  did  occur.  If  the  concluding  portion  of  the 
count  be  referred  to,  in  order  if  possible — I  do  not  say  that  it 
would  be  possible — to  supply  the  omission  of  such  an  averment, 
it  will  not  do  so.  The  recitals  in  the  report,  as  set  out,  are 
inconsistent  with  the  subsequent  averments;  and  the  latter  are 
inconsistent  with  each  other.  The  report  recites  a  judgment  of 
one  date ;  the  averment  relates  to  a  judgment  of  a  diflferent  date 
entirely.  Neither  is  there  any  averment  of  Her  Majesty  having 
reversed  a  judgment  of  the  Supreme  Court  of  New  Brunswick  at 
all.  If  any  meaning  can  be  extracted  from  the  language,  it  is  that 
a  judgment,  viz.,  one  of  22nd  January,  1873,  was  reversed,  not 
by  Her  Majesty  or  by  the  Judicial  Committee,  but  "thereby,** 
that  is  to  say  by  the  report,  although  the  report  does  not  profess 
to  reverse  any  judgment,  and  it  makes  no  allusion  whatever  to 
that  of  22nd  January,  1873.  Bnt,  as  if  to  render  the  count  utterly 
unintelligible,  we  are  told  in  the  very  next  sentence  that  the  "  said 
judgment" — that  is  the  judgment  of  22nd  January,  1873 — ^"is  in 
full  force  and  unsatisfied."  No  doubt  we  might  conjecture  what 
was  meant,  if  we  were  at  liberty  to  do  so.  But  by  no  rule  of 
construction,  grammatical  or  otherwise,  that  I  am  aware  of,  can  I 
discover  in  this  count  averments,  that  a  judgment  was  delivered 
by  the  Supreme  Court  of  New  Brunswick ;  that  it  was  appealed 
from ;  that  the  same  judgment  so  appealed  from  was  reversed  by 
Her  Majesty  in  Council ;  and  that  the  sum  sought  to  be  recovered 
in  this  action  was  directed  to  be  paid  to  the  plaintifis  in  respect  of 
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the  costs  of  such  appeal.  The  second  count  of  the  declaration  is  ^^^^ 
demurred  to  upon  the  ground^  amongst  others,  that  there  is  no  Dow 
Court  of  orig^al  jurisdiction,  such  as  that  mentioned  in  it,  com- 
petent to  give  judgment  against  the  defendants  as  therein  alleged. 
This  count  does  not  profess  to  be  founded  upon  a  judgment  given 
on  an  appeal  to  Her  Majesty  in  Council.  It  is  nearly  as  unintel- 
ligible as  the  first  one ;  but,  if  it  alleges  anything  at  all  positively, 
it  is,  that  in  a  suit  depending  between  the  plaintiffs  and  the 
defendants,  before  Her  Majesty  the  Queen,  ••  in  her  Court,  before 
herself  and  her  Privy  Council  at  WeBtminstery^  the  plaintiffs  recovered 
against  the  defendants,  by  the  judgment  of  the  said  Court,  the 
sum  of  £278  lOs.  lOd.  sterling,  and  that  the  defendants  were 
ordered  and  adjudged  by  the  said  Court  to  pay  this  sum.  And  it 
is  alleged  that  ^^  the  Queen  herself,  in  her  Privy  Council,  is  a 
Court  of  Grreat  Britain,  having  jurisdiction  in  the  matter."  The 
latter  all^ation,  however,  will  not  help  the  count,  if  there  be  no 
such  Court  in  Great  Britain,  having  original  jiirisdiction,  as  that 
described  in  it.  And  we  know  that  there  is  none.  It  has  been 
argued,  indeed,  that  the  Queen  in  Council  is  a  Court  of  original 
jurisdiction  in  respect  of  matters  connected  with  the  Colonics ;  for 
which  proposition.  In  re  The  Bishop  of  Natal^  was  cited.  That 
case  supports  no  such  doctrine.  We  must  take  judicial  notice  of 
the  Imperial  Statutes  relating  to  the  Colonies,  and  of  the  constitu- 
iional  and  prerogative  rights  of  the  Crown.  "  It  may  be  that  the 
Sovereign  in  person,  at  some  very  early  period  in  our  history,  did 
hear  and  determine  causes  between  party  and  party;  but,  at 
present^  by  the  long  and  uniform  usage  of  many  ages,  they  have 
delegated  their  whole  judicial  power  to  the  Judges  of  their  several 
Courts,  which  are  the  depositaries  of  the  fundamental  laws  of  the 
kingdom,  and  have  gained  a  known  and  stated  jurisdiction,  regu- 
lated by  certain  established  rules,  which  the  Crown  itself  cannot 
now  alter,  or  any  other  authority  than  an  Act  of  Parliament : " 
2  Hawk.  C.  C.  1 ;  2  Steph.  Com.  (7  ed.)  505.  By  a  fiction  of 
law.  Her  Majesty  is  still  supposed  to  be  present  in  her  Court  of 
Queen's  Bench,  and  also  in  this  Court ;  but  she  never  performs 
judicial  functions  in  either.     The  proceedings  are  supposed  to  be 

1 11  Jur.  N.  8.  353. 
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^^"^^  conducted  before  her ;  but  all  judicial  acts  are  alleged  to  be  done 
Dow  '^by  the  Court  of  our  said  Lady  the  Queen,"  and  not  by  the  Queen 
herself.  It  is  said  that  on  one  occasion  Jame*  I.  took  a  seat  upon 
the  Bench  beside  his  Judges ;  and  he  was  immediately  informed 
by  them,  that  although  by  courtesy  he  was  entitled  to  occupy  a 
seat  there,  he  must  not  express  any  opinion  upon  the  matters 
brought  before  the  Court.  And  there  is  no  doubt  at  all  that  the 
assumption  of  the  functions  of  a  Court  of  original  jurisdiction,  by 
any  Sovereign  of  Great  Britain  at  the  present  day  (if  it  really  were 
attempted)  would  be  an  usurpation  of  authority,  which  it  would 
be  the  duty  of  this  Court,  and  ot  every  Court  in  the  British 
Empire,  to  resist.  As  the  fountain  of  justice,  but  not  as  a  court 
of  justice,  an  appeal  has  always  lain  to  the.  Sovereign  from  the 
Colonial  Courts ;  a  privilege  which  the  colonists  have  never  been 
slow  to  avail  themselves  of.  And  this,  like  almost  every  other 
prerogative  right  exercised  by  the  Sovereign  in  person  in  modern 
times,  has  been  exercised  under  the  advice  of  the  Privy  CounciL 
As  the  Colonial  Empire  extended  and  increased  in  population  and 
in  wealth,  and  came  to  embrace,  as  it  did,  a  great  variety  of 
systems  of  jurisprudence,  appeals  not  only  multiplied,  but  they 
assumed  such  a  character  as  to  require  for  their  decision  great 
learning  and  special  legal  attainments.  To  provide  additional 
facilities  for  disposing  of  the  increased  amount  of  business,  and  to 
secure,  as  advisers  of  the  Sovereign  in  the  disposal  of  it,  the 
services  of  men  so  eminent  alike  in  personal  character,  in  learning 
and  in  legal  acquirements,  as  to  command  the  confidence  and 
respect  of  the  various  races  and  peoples  composing  the  Colonial 
Empire  of  Great  Britain,  the  aid  of  Parliament  was  invoked;  and 
by  the  S  and  4  Wm.  4,  c.  41,  the  Judicial  Committee  of  the  Privy 
Council  was  established.  By  the  Srd  section  of  tjieX  Act  it  is 
enacted  that  '^  All  appeals,  or  complaints  in  the  nature  of  appeals 
whatever,  which  either  by  virtue  of  this  Act,  or  of  any  law, 
statute  or  custom,  may  be  brought  before  His  Majesty  in  Council, 
from  or  in  respect  of  the  determination,  sentence,  rule  or  order  of 
any  Court,  Judge  or  judicial  officer,  and  all  such  appeals  as  are 
now  pending  and  unheard,  shall,  from  and  after  the  passing  of 
this  Act,  be  referred  by  His  Majesty  to  the  said  Judicial  Committee 
of  his  Privy  Council ;  and  that  such  appeals,  causes  and  matters 
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sliall  be  heard  by  the  said  Judicial  Committee^  and  a  report  or  IQ*^^ 
recommendation  thereon  shall  be  made  to  His  Majesty  in  Council  for  Dow 
his  decision  thereon  as  heretofore,  in  the  same  manner  and  form 
at  has  been  heretofore  the  custom  with  respect  to  matters  referred  by 
His  Majesty  to  the  whole  of  his  Privy  Council,  or  a  Committee 
thereof/*  etc.  The  4th  section  empowers  the  Judicial  Committee 
to  hear  certain  other  matters  which  may  be  referred  to  them  by 
His  Majesty.  And  under  this  section  various  matters  have  been 
referred  to  them  from  time  to  time  by  one  of  the  principal  Secre- 
taries of  State.  See  the  following  cases :  In  re  The  State  of  Jersey  :^ 
In  re  The  Island  of  Cape  Breton  /*  Ramsay  y.  The  Justices  of  Sierra 
Leone;*  In  re  PoUord;*  In  re  Ramsay.^  The  prerogative  right  to 
hear  appeals,  from  the  Colonies,  which  existed  prior  to  the  Statute 
8  and  4  Wm.  4,  c.  41,  and  which  still  exists  independent  of  it; 
the  right,  under  the  Statute,  to  refer  appeals  to  the  Judicial  Com- 
mittee for  their  advice  and  recommendation^  ^'  in  the  same  manner 
and  form*'  as  had  previously  been  the  custom  with  respect  to 
matters  referred  to  the  whole  Privy  Council ;  the  right  to  hear 
certain  Ecclesiastical  and  Admiralty  appeals  under  other  Statutes ; 
and  a  certain  jurisdiction  in  respect  of  patents,  are  all  the  judicial 
functions  which,  in  modern  times,  have  appertained  to  the  Crown* 
Therefore,  there  can  be  no  Court  held  '^  before  the  Queen  herself 
and  her  Privy  Council  at  Westminster,"  exercising  original  juris- 
diction in  Great  Britain,  and  competent  to  deliver  the  judgment 
declared  upon  in  the  second  count.  It  has  been  contended  on  the 
part  of  the  plaintiffs  that,  inasmuch  as  the  Queen  in  her  Privy 
Council  exercises  appellate  authority  over  the  judgments  of  this 
Court,  it  is  incompetent  for  us  to  impugn  her  decisions.  Such  an 
argument  begs  the  whole  question.  I  do  not  presume  to  dispute 
her  appellate  authority,  or  to  question  anything  done  in  the 
exercise  of  it.  I  have  no  doubt  at  all  that  the  plaintiffs  would 
be  ^entitled  to  recover,  if  the  declaration  alleged  the  necessary 
facts  to  bring  them  within  the  terms  of  the  15th  section  of  8  and 
4  Wm.  4,  c.  41.  Vide  4  Inst.  800  ;  8  Fonbl  Eq.  B.  8  Pr.  8  Ch.  8, 
Par.  1,  note  (a).     That  section  is  as  follows :  ^^  The  costs  incurred 

1 11  Moore's  P.  0.  C.  320.  '  5  Moore's  P.  C.  C.  269. 
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^8^^  in  the  prosecution  of  any  ajrpeal  or  matter  referred  to  the  said 
Dow  Judicial  Committee,  and  of  such  issues  as  the  same  Committee 
shall  under  this  Act  direct,  shall  be  paid  by  such  party  or  parties, 
person  or  persons,  and  be  taxed  by  the  aforesaid  Registrar  or  such 
other  person  or  persons  to  be  appointed  by  His  Majesty  in  Council, 
or  the  said  Judicial  Committee,  and  in  such  manner  as  the  said 
Committee  shall  direct."  And,  if  the  plaintiffs  had  averred  every- 
thing necessary  to  bring  them  within  the  terms  of  the  Statute, 
these  costs  would  be  payable,  not  by  virtue  of  any  judgment,  but 
by  virtue  of  the  Statute  itself.  In  Hutchison  v.  QiUespiCy^  the 
authority  mainly  relied  upon  by  the  plaintiflfs,  this  was  done. 
The  declaration  in  that  cause  contained  distinct  and  positive 
averments  of  every  step  in  the  cause  in  the  Court  below ;  of  the 
issuing  of  the  first  process  in  the  Court  of  King's  Bench  at 
Montreal ;  the  declaration  therein ;  the  intervention  of  the  plain- 
tiff; the  judgment  of  the  Court  of  King^s  Bench;  of  an  appeal 
from  that  judgment  to  the  Provincial  Court  of  Appeals  at  Quebec ; 
and  the  decision  of  the  latter  Court  reversing  that  of  the  former. 
And  it  then  averred  that  the  '^  now  plaintiff  appealed  from  this 
judgment"  (the  judgment  of  the  Court  of  Appeals  at  Quebec)  "  to 
King  William  IV.  in  Council,  who,  by  order  of  15th  June,  1836, 
referred  it  to  the  Judicial  Committee."  It  set  out  the  proceedingN 
of  the  Judicial  Committee  under  such  order ;  their  report  to  the 
King,  and  their  direction,  in  case  His  Majesty  should  approve  of 
their  report,  that  a  sum  of  money  therein  mentioned  should  be 
paid  by  the  respondents  to  the  plaintiff  for  his  costs.  And  it 
concluded  by  averring  notice  to  the  defendant  of  the  report  of  the 
Judicial  Committee;  and  of  the  approbation  and  confirmation 
thereof  by  the  King,  and  a  request  to  pay  the  costs.  Every  fact 
necessary  to  bring  the  plaintiff  within  the  provisions  of  the  Statute 
was  distinctly  averred.  And  it  was  held  there  that  the  money 
directed  by  the  Judicial  Committee  to  be  paid  by  the  defendant 
to  the  plaintiff  for  costs  became  payable  to  the  latter,  not  by 
virtue  of  any  judgment  or  order  of  the  Judicial  Committee  or  of 
His  Majesty,  but  by  virtue  of  the  Statute  itself;  and  that  it  was 
recoverable  by  action,  the  Statute  not  having  given  any  express 
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direction  as  to  the  mode  of  recovery.  In  my  opinion^  neither  of  ^^"^^ 
the  counts  in  the  declaration  in  this  cause  contains  the  necessary  Dow 
averments  to  bring  the  case  within  the  terms  of  the  Statute ;  and 
I  think  that  judgment  ought  to  be  for  the  defendants. 

Wbtmore^  J.  After  stating  the  substance  of  the  declaration 
continued : — ^Thus  far  the  report  of  the  Judicial  Committee  sets 
forth  the  proceedings  in  the  Supreme  Ck>urt  as  alleged  in  the 
appellants*  petition,  the  transmission  of  the  necessary  papers,  and 
the  order  of  Her  Majesty  in  Council  re/erring  the  matter  of  appeal 
to  the  Judicial  Committee  of  the  Privy  Council^  and,  in  fact,  all  the 
material  the  Judicial  Committee  were  to  consider  and  advise  Her 
Majesty  in  Council  upon.  The  several  proceedings  in  the  Supreme 
Court  of  New  Brunswick,  including  the  allowance  of  leave  to 
appeal  and  giving  the  necessary  security,  are  not  averred  in  the 
declaration  as  facts  and  proceedings  that  actually  occurred  in  the 
Court,  as  was  the  case  in  Hutchison  v.  Gillespie,^  but  they  are 
averred  as  being  set  forth  in  the  report  of  the  Judicial  Committee 
that  was  read  before  Her  Majesty  in  Council,  as  being  stated  in 
the  petition  of  the  appellants  submitted  to  such  Committee  under 
the  order  of  Her  Majesty  in  Council  of  the  20th  November,  1873. 
The  order  in  Council  o/^Oth  November,  1873,  re/erring  to  the  Com-^ 
mitiee  an  appeal  from  the  Supreme  Court  of  New  Brunswick  between 
the  parties  (naming  them)  is,  however,  stated  as  a  fact.  It  will  be 
observed  the  judgment  ordered  by  Her  Majesty  in  Council  to  be 
reversed,  though  stated  to  be  a  judgment  of  the  said  Supreme 
Court  of  the  22nd  of  January,  the  judgment  reversed  is  the  one 
stated  in  the  report  of  the  Privy  Council  as  a  judgment  of  the 
2£nd  of  February,  and  it  is  mentioned  as  the  said  judgment :  the 
insertion  of  January  for  February  is  evidently  a  clerical  error, 
which,  if  it  cotdd  be  objected  to  successfully,  is  not  attacked  by 
the  demurrer,  nor  was  the  error  mentioned  on  the  argument,  and, 
therefore,  I  think  cannot  now  be  considered  against  the  plaintiffs' 
right  to  recover.  The  order  reversing  the  judgment  of  the 
Supreme  Court  of  New  Brunswick  is  somewhat  inartificially 
stated ;  it  would  read  more  smoothly,  and  perhaps  correctly,  if 
the  declaration  had  contained  the  words  ^'be   reversed"  after 

1 11  Exch.  Y96. 
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^Q*^^  seventy-three  in  setting  out  the  order  reversing  the  jadgment.  I 
Dow  think,  however,  the  reversal  of  the  judgment  is  sufficiently  stated. 
It  would  have  been  neater,  if  not  better,  pleading  if  the  averment 
of  the  judgment  being  in  force,  had  mentioned  the  judgment  as 
that  of  Her  Majesty  in  Council  on  the  appeal.  This  omission,  if 
it  amounts  to  anything^  which  1  do  not  think  it  does,  is  left 
unassailed  by  the  demurrer,  and  cannot  now  be  considered.  The 
first  four  grounds  of  demurrer  seem  to  assume,  that  as  there  was 
no  suit  depending  in  the  Supreme  Court  of  this  Province  wherein 
the  parties  occupied  the  position  of  plaintiff  and  defendant,  contra- 
distinguished from  an  application  to  set  aside  an  assessment  which 
was  the  present  case,  the  Frivy  Council,  if  it  had  power  to  set  the 
judgment  aeidcj  had  not  power  to  award  costs  on  reversing  the 
judgment  of  this  Court.  These,  with  the  other  grounds,  need  not 
be  separately  dwelt  upon,  as,  in  my  opinion,  the  only  substantial 
point  involved  is  that  of  the  sufficiency  of  the  pleading  as  I  shall 
discuss  it.  It  cannot  be  doubted  but  that  an  appeal  would  lie 
against  such  an  order  quashing  the  assessment  as  was  made  in  this 
case ;  in  fact,  counsel  at  the  argument  relied  rather  on  the  want 
of  power  in  Her  Majesty  in  Council  to  order  costs  of  reversing 
the  judgment  of  our  Court  on  a  matter  of  assessment.  Hutchison 
y.  Gillespie  seemed  to  settle  the  question  of  Her  Majesty  in 
Council  having  the  right  to  order  costs,  and  that  an  action  will  lie 
on  such  judgment.  It  was  when  the  learned  counsel  for  the 
defendants  was  met  by  the  case  in  11  Exch,  that  he  objected  to 
the  sufficiency  of  the  declaration.  The  first  ground  of  demurrer 
possibly  may  bring  up  an  objection  that  there  is  no  averment  of 
the  proceedings  set  forth  in  the  petition  submitted  to  the  Judicial 
Committee  having  actually  taken  place  in  the  Supreme  Court  of 
New  Brunswick.  By  the  3  and  4  Wm.  4«  c.  41,  all  appeals  or 
complaints  in  the  nature  of  appeals  whatever  are  required  to  be 
referred  to  the  Judicial  Committee  of  the  Privy  Council  to  be 
heard  and  reported  upon  by  such  Committee.  The  object  of  the 
appeal  is  to  test  the  correctness  of  the  judgment  or  decree  of  the 
Supreme  Court,  and  for  this  purpose  a  certified  copy  of  all  the 
proceedings  had  in  the  Supreme  Court  is  to  be  forwarded  with 
the  appellants'  petition,  and  by  Her  Majesty  in  Council  to  be 
submitted  to  the  Judicial  Committee  to  be  reported  upon  to  Her 
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Majesty  in  Council  by  sach  Committee.  Such  matter  of  appeal  l^^^- 
was  submitted  to  such  Committee,  and  the  Committee  did  report  Bow 
to  Her  Majesty  in  Council  for  her  decision  thereon,  and  in  the 
report,  as  averred  in  the  declaration,  set  forth  all  the  proceedings 
that  werer  alleged  in  tne  petition  of  the  appellants  to  have  taken 
place,  as  matters  contained  in  such  petition,  the  hearing  of  counsel* 
and  it  refers  to  the  written  copy  of  the  proceedings  in  the  said 
cause,  including  the  rule  setting  aside  the  assessment,  and  the 
judgments  thereupon  given,  as  transmitted  to  Her  Majesty  in 
Council,  and  the  conclusion  of  the  Committee  upon  the  petition 
and  matters  of  appeal  submitted  to  its  consideration,  and  it  is  upon 
this  report  Her  Majesty  in  Council  is  to  decide,  and  has  decided, 
the  matter  of  appeal.  Under  the  pleadings  I  do  not  see  what  this 
Court  has  now  to  do  with  any  allegation  or  statement  of  matter  of 
fact  as  having  taken  place  in  our  Court.  How  can  inquiry  now 
be  made  on  this  demurrer  of  any  matter  of  fact  or  proceeding 
reported  upon,  back  of  the  report  of  the  Committee  ?  Or,  indeed, 
of  the  order  or  judgment  of  Her  Majesty  in  Council,  on  the 
pleadings  as  they  stand?  The  plaintiffs  would  not,  without  pleading 
to  necessitate  it,  be  required  to  prove  the  previous  proceedings, 
and  if  not  necessary  to  prove  previous  proceedings,  where  is  the 
necessity  for  stating  them  ?  Quite  time  enough  to  do  so  when  the 
requirement  arises.  Any  matter  not  necessary  to  prove  need  not 
be  stated.  See  our  Act  36  Vic,  c.  31,  sec.  42.  The  demurrer 
admits  that  all  these  matters  were  submitted  on  appeal  to  the 
Judicial  Committee ;  by  the  papers,  as  set  forth  in  the  declara- 
tions, all  that  occurred  in  our  Court  is  stated  in  the  appellants' 
petition  to  have  taken  place,  not  one  word  of  it  is  denied.  The 
declaration  is  prepared  under  S6  Vic,  c  81,  which  seeks  to  do 
away  with  much  technical  nicety  of  pleading.  The  judgment  of 
the  Court  of  Appeal,  right  or  wrong,  is,  1  think,  under  the 
pleadings,  binding  upon  this  Court.  Jurisdiction,  the  averment 
of  which  might  be  required  to  sustain  the  judgment  of  an  inferior 
Court,  need  not  be  stated.  Whether  the  facts  ever  occurred,  or 
whether  they  are  correctly  stated  in  the  petition  or  not,  or  whether 
they  were  considered  or  not,  by  the  Committee  or  the  Court  of 
Appeal,  seems  to  me  quite  immaterial  now.  The  judgment  or 
order  of  the  Court  of  Appeal  has  been  pronounced  in  accordance 
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1876  ^ith  the  report  of  the  Committee  of  the  Privy  CouQcil  reversing 
Dow  the  decision  of  this  Court  with  costs,  and  the  correctness  of  such 
order  or  judgment  or  of  the  statement  of  the  facts  upon  which  it 
is  based,  is^  to  my  mind,  quite  beyond  the  power  of  this  Court  to 
inquire  into,  in  the  absence  of  any  plea  to  raise  such  inquiry. 
There  is  the  judgment  of  the  Court  of  Appeal ;  a  sufficient  state- 
ment that  it  is  unsatisfied,  and  the  plaintiffs'  claim  at  the  end  of 
the  declaration  for  an  amount  of  money  which,  1  think,  they  are 
entitled  to  recover  under  the  first  count, — the  right  to  recover 
costs  having  been  settled  by  Hutchison  v.  Gillespie,  previously 
referred  to, — there  not  being  any  plea  to  raise  an  issue  as  to 
jurisdiction,  or  upon  any  of  the  facts  stated  in  the  report  of  the 
Judicial  Committee  as  being  set  forth  in  the  papers  submitted  for 
its  consideration,  and  upon  which  the  recommendation  was  made 
to  Her  Majesty  in  Council,  and  the  judgment  of  Her  Majesty  in 
Council  given.  The  second  count  is  very  brief.  We  have  in  it 
the  Court  that  pronounced  the  judgment;  whether  a  Court  of 
Appeal  or  not,  it  is  averred  to  have  jurisdiction — ^;he  judgment 
of  the  Court,  between  what  parties  pronounced  in  a  matter  depend- 
ing before  the  said  Court.  The  first  ground  of  demurrer  to  this 
count  is  that  there  is  no  Court  of  original  jurisdiction  such  as  that 
set  out  in  the  second  count,  in  which  judgment  against  the  defend- 
ants could  be  given  according  to  law.  Admitting  this  to  be  so, 
there  most  unquestionably  is  a  Court  of  Appeal  in  which  such  a 
judgment  could  be  given,  composed  of  Her  Majesty  and  Privy 
Council.  The  second  count  says  nothing  about  original  jurisdic- 
tion, but  it  avers  the  Court  had  jurisdiction  to  pronounce  the 
judgment,  and  this  averment  not  being  pleaded  to  or  denied  in 
any  way,  it  seems  to  me  it  is  admitted  by  the  demurrer.  As  to 
the  second  ground,  the  Court  of  Appeal  is  that  of  Her  Majesty 
and  her  Privy  Council — the  Judicial  Committee  is  not  the  Court : 
it  is  merely  the  body  that  the  appeal  is  submitted  to  for  a  report 
to  be  made  upon  to  Her  Majesty  in  Council,  which  is  the  Court 
of  Appeal.  The  judgment  is  not  that  of  the  Judicial  Comnxittee : 
it  is  the  judgment  of  Her  Majesty  in  Council,  based  on  the  report 
of  the  Judicial  Committee ;  and  if  the  count  had  averred  that  the 
Court  that  delivered  the  judgment  was  the  Judicial  Committee  of 
the  Privy  Council,  it  would,  in  my  opinion,  have  been  erroaeous. 
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As  to  the  third  grouncl,  that  the  nature  of  the  alleged  judgment  IQ^^ 
should  have  been  set  forth  in  order  that  the  Court  may  judge  of  Dow 
its  legality,  I  think  this  Court,  under  the  pleadings,  cannot  ques- 
tion the  legality  of  the  judgment.  It  is  a  judgment  of  the  Court 
of  Her  Majesty  and  her  Privy  Council,  which  is  binding  on  this 
Court,  and,  whether  right  or  wrong,  this  Court  has  simply  to  be 
governed  by  it,  and  cannot  gainsay  the  correctness  of  the  judgment 
upon  the  pleadings  to  this  count  for  the  same  reasons.  I  do  not 
think  the  nature  of  the  suit  need  be  specified,  nor  what  the  sum 
was  recovered  for.  Wherever  there  is  a  judgment  of  a  Court  of 
competent  jurisdiction  for  a  sum  of  money,  an  action  will  lie 
thereon,  for  the  law  gives  so  much  credit  to  the  judgment  as  to 
consider  that  the  sum  is  due.  See  (per  Alderson,  B.)  Hutchison 
v.  Gillespie,  at  page  810.  Nor  do  I  think  the  name  of  the  Court 
or  the  nature  of  the  jurisdiction  is  required  to  support  the  second 
count  on  this  demurrer.  The  jurisdiction  to  pronounce  the  judg- 
ment, it  seems  to  me,  is  admitted  :  it  is  averred,  and  not  denied. 
The  Court  that  delivered  the  judgment,  the  Court  of  Her  Majesty 
and  her  Privy  Council,  is  the  Court  of  Appeal — the  highest 
Court  I  know  of — and  1  think  this  Court  is  bound  to  take  judicial 
notice  of  its  being  a  Court  of  Appeal.  It  is  quite  unnecessary  to 
discuss  questions  that  might  very  well  have  arisen  on  a  plea  to  the 
jurisdiction,  or  any  other  proper  plea,  instead  of  this  demurrer. 
For  the  reasons  I  have  given,  I  think  both  counts  of  the  declara- 
tion are  sufficient,  and  that  there  should  be  judgment  for  the 
plaintiffs  on  the  demurrer.  I  may  mention  that  my  Brother 
Fisher,  who  is  absent,  concurs  in  the  opinion  I  have  formed  upon 
this  case. 

Weldon,  J.  I  am  of  the  opinion  that  the  setting  out  of  a 
judgment  in  the  Supreme  Court  is  unnecessary.  The  Judicial 
Committee  of  the  Privy  Council,  in  their  report,  set  out  that  a 
judgment  of  the  Supreme  Court  was  given  in  a  certain  case ;  and 
this  Court  must  accept  their  report  of  a  judgment  having  been 
appealed  from  as  to  its  having  been  rightly  done.  The  return 
from  the  Court  appealed  from,  upon  which  the  Privy  Council 
have  Rcted^  is  conclusive  of  a  judgment,  and  we  cannot  go  behind 
it.  The  Statute  8  and  4  Wm.  4,  c.  41,  authorizes  the  Privy 
Council  to  hear  appeals  from  the  Province ;  and  they  having,  in 
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^^'^^  their  order^  recited  that  a  judgment  was  giren  by  the  Sapreme 
Dow  Court  of  New  Brunswick^  it  must  be  taken  that  such  proceedings 
appeared  before  the  Privy  Councily  and  they  stating  in  their 
report  that  the  parties  came  before  them  and  were  heard,  it  most 
be  accepted  as  true ;  and  it,  therefore,  is  sufficient  for  the  Friyy 
Council^  under  the  Act  of  Parliament,  to  have  jurisdiction,  and 
that,  having  authority  by  the  Act  of  Parliament  to  hear  and 
determine,  they  did  recommend  to  Her  Majesty  that  the  judgment 
of  the  Supreme  Court  should  be  reversed,  and  with  the  costs 
incurred  by  the  appellants  (the  now  plaintiffs)  in  prosecuting  their 
appeal,  which  should  be  paid  by  the  respondents  (the  now 
defendants;,  and  that  the  Queen,  confirming  the  decision  of  the 
Privy  Council,  made  an  order  that  those  costs  should  be  paid.  It 
appears  also,  by  the  Statute  regulating  the  jurisdiction  of  the 
Privy  Council,  that  the  costs  of  proceeding  had  before  the  Privy 
Council  and  the  Judicial  Committee  thereof,  are  to  be  paid  by 
the  person  directed  by  the  Privy  Council  to  pay  them,  and  the 
Court  must  take  it  for  granted  that  what  is  stated  in  the  report  of 
the  Privy  Council  is  rightly  done  in  accordance  with  the  Act 
regulating  the  proceedings  and  orders  of  Council  made  thereunder. 
Now,  the  15th  section  of  8  and  4  Wm.  4,  c.  41,  declared :  "  The 
costs  incurred  on  any  appeal  or  matter  referred  to  the  Judicial 
Committee,  and  of  such  issues  as  the  same  Committee  shall,  under 
this  Act,  direct,  shall  be  paid  by  such  party  or  parties,  person  or 
persons,  and  be  taxed  by  the  Registrar,  or  by  such  other  person 
or  persons,  to  be  appointed  by  Her  Majesty  in  Council  or  the  said 
Judicial  Committee,  in  such  manner  as  the  said  Committee  shall 
direct''  The  costs  have  been  found  by  the  said  Committee  to 
have  been  incurred,  and  they  have  recommended  to  Her  Majesty 
they  shall  be  paid  by  the  defendants  to  the  plaintifi,  and  S[er 
Majesty  in  her  Privy  Council  has  approved  of  the  said  report  and 
recommendation.  Here  we  have  an  express  enactment  that  such 
sums  shall  be  paid ;  and  action  lies,  therefore,  to  recover  the  same. 
I  am  not  prepared  to  say  there  may  not  be  another  mode  to  recover 
the  amount :  it  is  enough  that  it  may  be  recovered  in  the  present 
action.  And  the  setting  out  the  report  is  sufficient  without  any 
averment  of  there  being  a  judgment  in  the  Court  of  New  Bmna* 
wick.     No  issue  could  be  taken  upon  it,  if  it  had  been  set  out  in 
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the  declaration.  This  is  rendered  unnecessary  by  our  Common  ^^"^^ 
Law  Procedure  Act  As  to  the  second  count  of  the  declaration,  t)ow 
I  am  of  opinion  it  is  insufficient.  My  Brother  Duff  has  so  fully  ^  ^* 
gone  into  the  subject  in  regard  to  this  count,  it  is  unnecessary  for 
me  to  say  more  than  that  I  concur  with  him.  I  am  of  opinion 
there  must  be  judgment  for  the  plaintiffs  on  the  first  count,  and 
for  the  defendants  on  the  second  count. 

Allbn,  C.  J.  The  only  doubt  I  have  had  in  this  case  has  been, 
whether  the  declaration  sufficiently  sets  out  the  proceedings 
anterior  to  the  alleged  reversal  of  the  judgment  of  this  Court  by 
the  Queen.  The  objections  tieiken  to  this  count  are  in  substance : 
1st.  That  there  is  no  allegation  of  any  suit  depending  in  this 
Court  in  which  any  judgment  was  given,  or  of  any  appeal  to  the 
Queen  from  any  such  judgment.  2nd.  That  unless  such  a  suit 
was  depending,  the  Judicial  Committee  of  the  Privy  Council  had 
no  power  to  make  the  order  stated.  3rd.  That  the  order  set  out 
in  the  first  count  is  not  a  judgment  on  which  an  action  will  lie« 
4tL  That  the  order,  if  valid,  can  only  be  enforced  by  attachment 
afbr  a  demand.  After  much  consideration,  and  without  reference 
to  the  somewhat  confused  statement  in  the  latter  part  of  the  first 
count,  which  has  been  remarked  upon  by  my  Brother  Duff,  I  am 
unable  to  satisfy  myself  that  that  count  is  sufficient.  The  appellate 
tribunal  of  the  Judicial  Committee  of  the  Privy  Council,  estab- 
lished by  the  Act  of  Parliament  8  and  4  Wm.  4,  c.  41,  was 
substituted  for  the  Court  of  Delegates  and  Court  of  Commission 
of  Review,  which  were  formerly  the  Courts  of  Appeal  in  the 
Ecclesiastical,  Admiralty  and  Colonial  Courts.  See  2  Be.  Aab. 
483 ;  8  Chit.  Gen.  Fr.  578 ;  Chesterton  y.  Farlar  ;*  In  re  The  Bishop 
of  NcUal*  Admitting  that  the  Judicial  Committee  is  a  Court, 
which,  judging  from  the  powers  given  to  it  by  the  Act  of  Parlia- 
ment, it  would  seem  to  be,  for  it  certainly  has  some  of  the  most 
important  powers  of  a  Court,  it  is  not  a  Court  of  original  jurisdic- 
tion,  and  has  no  power  to  adjudicate  upon  any  matters  except 
such  as  are  referred  to  it  by  the  Queen.  The  3rd  section  of  the 
Act  declares  '^That  all  appeals,  or  complaints  in  the  nature  of 
appeals  whatever,  which,  either  by  virtue  of  this  Act,  or  of  any 
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^Q*^^  law,  statute  or  castom,  may  be  brought  before  His  Majesty,  or 
Dow  His  Majesty  in  Council,  from,  or  in  respect  of  the  determination, 
sentence,  rule  or  order  of  any  Court,  Judge,  or  judicial  officer,  and 
all  such  appeals  as  are  now  pending  and  unheard,  shall,  from  and 
after  the  passing  of  this  Act,  be  referred  by  His  Majesty  to  the 
said  Judicial  Committee  of  his  Privy  Council;  and  that  such 
appeals,  causes  and  matters  shall  be  heard  by  the  said  Judicial 
Committee,  and  a  report  or  recommendation  thereon  shall  be 
made  to  His  Majesty  in  Council  for  his  decision  thereon  as  here- 
tofore, in  the  same  manner  and  form  as  has  been  heretofore  the 
custom  with  respect  to  matters  referred  by  His  Majesty  to  the 
whole  of  his  Privy  Council,  or  a  Committee  thereof  (the  nature  of 
such  report  or  recommendation  being  always  stated  in  open  Court.") 
The  15th  section  declares  "  That  the  costs  incurred  in  the  prose- 
cution of  any  appeal  or  matter  referred  to  the  said  Judicial 
Committee  ♦  ♦  ♦  shall  be  paid  by  such  party  or  parties, 
perfion  or  persons,  and  be  taxed  by  the  Registrar,  or  such  other 
person  or  persons  to  be  appointed  by  His  Majesty  in  Council  or 
the  said  Judicial  Committee,  and  in  such  manner  as  the  said 
Committee  shall  direct."  By  a  subsequent  Act  6  and  7  Vic,  c. 
88,  sec.  12,  it  is  enacted,  "That  as  well  the  costs  of  defending 
any  decree  or  sentence  appealed  from,  as  of  prosecuting  any 
appeal,  or  in  any  manner  intervening  in  any  cause  of  appeal,  and 
the  costs  on  either  side,  or  of  any  party  in  the  Court  below,  and 
the  costs  of  opposing  any  matter  which  shall  be  referred  to  the 
said  Judicial  Committee,  *  ♦  *  shall  be  paid  by  such  party 
or  parties,  person  or  persons,  as  the  said  Judicial  Committee  shall 
order."  I  should  have  no  doubt  about  the  plaintiffs*  right  to 
recover  the  costs  of  the  appeal,  if  the  averments  in  the  declaration 
were  sufficient.  Either  as  the  judgment  of  a  Court,  on  which  an 
action  would  lie,  or  as  a  sum  ordered  to  be  paid  by  the  authority 
of  the  Act  of  Parliament,  the  costs  of  the  appeal,  stated  in  the 
judgment,  are  clearly  recoverable.  In  Hutchison  v.  Ctillespie^^ 
which,  like  the  present  case,  was  an  action  brought  to  recover  the 
costs  of  an  appeal,  ordered  by  the  Judicial  Committee  to  be  paid, 
Aldbrson,  B.,  said:  "Under  the  Act  regulating  the  jurisdiction 
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Digitized  by 


Google 


V. 

Black* 


EAST'EH  teem,  XXXIX  VlCT.  U9 

of  the  Privy  Council,  these  costs  are,  upon  such  order  being  made,  ^^'^^ 
to  be  paid  by  the  person  ordered  to  pay  them.  By  force  of  the  Dow 
power  given  by  the  Act,  the  costs  become  a  sum  of  money  due 
under  the  authority  and  by  the  direction  of  the  Act;  and  the 
duty  arising  out  of  that  is  a  debt  for  which  the  party  may  sue  in 
a  court  of  law."  The  rest  of  the  Court  expressed  similar  opinions. 
The  difficulty  in  the  present  case  is,  that  there  is  no  averment  in 
the  declaration,  of  any  suit  ot  matter  depending  in  this  Court,  on 
which  a  judgment  was  given,  or  an  order  made,  and  from  which 
an  appeal  was  taken  to  the  Queen,  and  the  matter  referred  by  Her 
Majesty  to  the  Judicial  Committee.  The  statement  that  a  report 
from  the  Judicial  Committee  was  read  before  the  Queen  in  Council, 
setting  forth  that  an  appeal  from  this  Court,  in  a  matter  depending 
between  the  parties  to  the  suit,  had  been  referred  by  the  Queen 
to  the  Judicial  Committee,  and  their  proceedings  thereon,  is  not 
such  an  allegation  of  the  existence  of  any  proceedings  in  this 
Court  as  the  rules  of  pleading  require.  The  declaration  does  not 
allege  that  any  judgment  was  given  by  this  Court,  from  which  an 
appeal  was  made  to  the  Queen;  but  merely  that  the  Judicial 
Committee  had  so  reported.  A  declaration  must  allege  all  the 
circumstances  necessary  for  the  support  of  the  action,  and  contain 
a  full,  regular  and  methodical  statement  of  the  injury  the  plaintiff 
has  sustained.  Pleadings  must  not  be  ambiguous,  or  doubtful  in 
meaning :  Stqfh.  PI.  837  ;  Com.  Dig,  "  Pleader"  (2  W.  12.)  It 
seems  to  me  that,  for  the  support  of  this  action,  it  was  necessary 
for  the  declaration  to  allege  that  a  suit  or  proceeding  between  the 
parties  to  this  cause  was  pending  in  this  Court ;  that  a  judgment 
or  decision  therein  was  given  by  this  Court ;  that  an  appeal  from 
that  decision  was  made  to  the  Queen;  that  Her  Majesty  had 
referred  the  matter  to  the  Judicial  Committee;  that  they  had 
made  a  report  or  recommendation  in  the  matter  to  the  Queen ; 
and  that  Her  Majesty  bad  approved  of  their  report,  and  reversed 
the  judgment  of  this  Court.  In  the  case  ot  Hutchison  V.  Gillespie, 
the  declaration  averred  all  the  proceedings,  commencing  with  the 
institution  of  the  suit  by  suing  out  the  writ  of  attachment  in  the 
Court  of  King's  Bench  at  Montreal,  and  tracing  the  case  through 
all  its  stages,  to  the  final  order  of  the  King  in  Council  approving 
the  report  of  the  Judicial  Committee.     Without  such  allegations 
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^^^^  in  the  declaration,  there  i8  nothing  to  shew  that  there  was  any 
Dow  judgment  to  be  appealed  from,  or  that  the  Judicial  Committee 
had  any  jurisdiction  over  the  matter^or  any  authority  to  make  any 
such  recommendation  to  the  Queen^  as  is  stated  in  the  declaration. 
I  cannot  assent  to  the  proposition,  that  because  the  Judicial  Com- 
mittee may  have  reported  to  the  Queen  that  a  judgment  of  this 
Court  was  appealed  from,  and  heard  before  them,  we  are  con- 
clusively bound  by  that  in  a  matter  of  pleading;  nor  does  it 
follow  that,  because,  if  the  defendants  had  taken  issue  on  the 
declaration,  it  would  have  been  sufficient  for  the  plaintiffs  to 
prove  the  order  of  the  Queen  in  Council,  reversing  the  judg- 
ment, the  declaration  is  good  on  this  demurrer.  There  are 
many  cases  where  defects  in  a  declaration,  which  a  defendant 
might  have  availed  himself  of  on  demurrer,  are  cured  by  pleading 
over.  Neither  do  I  think  that,  in  deciding  this  declaration  to  be 
insufficient,  I  am  denying  the  authority  of  the  Queen  to  make  an 
order  in  a  case  of  appeal.  The  question  here  is  simply,  whether 
the  declaration  shews  the  existence  of  any  such  order  as  the 
Queen  is  empowered  to  make.  As  to  the  objection  that  the  order^ 
if  valid,  can  only  be  enforced  by  attachment,  the  Slst  section  of 
the  Act  of  Parliament  declares,  "  That  the  order  or  decree  of  His 
Majesty  in  Council  on  any  appeal  from  the  order,  sentence  or 
decree  of  any  Court  of  Justice  in  the  East  Indies^  or  of  any 
colony,  plantation,  or  other  His  Majesty's  dominions  abroad,  shall 
be  carried  into  effect  in  such  manner,  and  subject  to  such  limita- 
tions and  conditions  as  His  Majesty  in  Council  shall,  on  the 
recommendation  of  the  said  Judicial  Committee,  direct;  and  it 
shall  be  lawful  for  His  Majesty  in  Council,  on  such  recommenda- 
tion, by  order,  to  direct  that  such  Court  of  Justice  shall  carry  the 
same  into  effect  accordingly ;  and  thereupon  such  Court  of  Justice 
shall  have  the  same  powers  of  carrying  into  effect  and  enforcing 
such  order  or  decree  as  are  possessed  by,  or  are  hereby  given  to 
His  Majesty  in  Council.  Provided  always,  that  nothing  in  this 
Act  contained  shall  impeach  or  abridge  the  powers,  jurisdiction 
or  authority  of  His  Majesty's  Privy  Council  as  heretofore  exercised 
by  such  Council,  or  in  anywise  alter  the  constitution  or  duties  of 
the  said  Privy  Council,  except  so  far  as  the  same  are  expressly 
altered  by  this  Act,  and  for  the  purposes  aforesaid.'*    It  does  not 
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appear  that  Her  Majesty  has  made  any  order  in  this  as  to  the  ^^"^^ 
manner  in  which  the  order  for  payment  of  costs  is  to  be  carried  Dow 
into  effect ;  and,  therefore,  there  is  nothing  to  interfere  with  the  ^' 

plaintiffs'  right  of  action.     It  is  just  the  case  put  in  HiUchison  y. 
Gilleqne,  of  a  Statute  directing  money  to  be  paid,  and  giving  no 
express  direction  how  it  shall   be  recovered.      It  was   further 
contended   that  this  action  would  not  lie,  because  the  Judicial 
Committee  could  enforce  its  decree,  by  execution  or  attachment, 
under  the   power  given   by  the  28th  section  of  the  Act.     But 
admitting  that  such  a  process  could  issue,  and  be  enforced  in  this 
country,  would  that  take  away  the  plaintiffs'  right  of  action  ?     I 
am  satisfied  it  would  not.     A  plaintiff  has  the  right  to  issue  an 
execution  on  a  judgment  within  a  certain  number  of  years ;  but^ 
if  instead  of  doing  so,  he  should  bring  an  action  on  the  judgment, 
his  right  to  issue  an  execution  would  be  no  answer  to  the  action. 
The  objection  to  the  second  count  is,  that  there  is  no  such  Court 
of  original  jurisdiction  as  that  in  which  it  is  alleged  the  judgment 
was  recovered  by  the  plaintiffs  against  the  defendants.     The  Court 
there  described  is  a  Court  of  original  jurisdiction ;  but  I  know  of 
no  such  Court  held  before  the  Queen  and  her  Privy  Council,  or 
of  any  judicial  power  vested  in  the  Queen  and  Council,  except  an 
appellate  jurisdiction.     Where  a  Court  has  a  limited  or  special 
jurisdiction,   the    facts   on   which  its  jurisdiction    depends    must 
appear;      By  common  law  the  Sovereign  cannot  sit  in  judgment 
in  any  Court.     It  is  laid  down  in  Bac,  Abr.  "Courts"  (B.)  that 
"  the  King  himself,  though  he  be  entrusted  with  the  whole  execu- 
tive power  of  the  law,  cannot  sit  in  judgment  in  any  Court,  but 
his  justice,  and  the  laws,  must  be  administered  according  to  the 
power  committed  to,  and  distributed  among,  his  several  Courts  of 
Justice."     Citing  4  Inst.  70,  71.     See  also  the  case  of  Ihe  Pro- 
hibitions del  Roy 9^  and  Lord  CampbeWs  Lives  of  the  Chief  Justices, 
Vol.  I,  c.  8.     We  are  bound  to  take  notice  that  by  the  Act  3  and 
4  Wm.  4,  c.  41,  appeals  from  the  Colonial  Courts  to  the  Queen, 
are  heard  before  a  tribunal  styled  "The  Judicial  Committee  of 
the  Privy   Council,"  and  that  their  report  or  recommendation, 
when  approved  by  the  Queen  in  Council,  is  a  judgment  binding 
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^Q*^^  on  all  parties ;  but  we  know  of  no  other  Court  held  before  the 
Dow  Queen  and  her  Privy  Council.  Before  this  Statute^  an  appellate 
jurisdiction  from  all  the  dominions  of  the  Crown,  beyond  sea,  was 
vested  in  the  King  in  Council ;  but  now,  by  the  third  section  of 
the  Statute,,  ail  appeals,  or  complaints  in  the  nature  of  appeals, 
from  the  determination,  sentence,  rule,  or  order  of  any  Court, 
etc.,  "  shall  be  referred  by  His  Majesty  to  the  said  Judicial  Com- 
mittee of  his  Privy  Council,  and  such  appeals,  etc.,  sfuillkh&ffi 
by  the  said  Judicial  Committee."  If  there  is  no  Court  of  original 
jurisdiction  held  before  the  Queen  and  Privy  Council,  the  declara- 
tion is  bad  on  that  ground.  If  it  professes  to  be  the  judgment  of 
an  appellate  tribunal,  it  is  bad  for  not  shewing  that  it  was  given 
on  appeal  from  some  inferior  tribunal.  For  these  reasons,  I  think 
there  should  be  judgment  for  the  defendants  on  the  demurrers, 
but  that  the  plaintiffs  should  have  leave  to  amend  on  payment 
of  costs. 

Judgment  for  plaintiffs  on  demurrer  to  first  count,  and  for  dfffMka^^ 
on  demurrer  to  second  count. 
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GEOSGE  McLEOD,  Exbcutob  of  the  Last  Will  asb  Tbstamekt  of  Jomr         1916 
Walkbb,  Deceassb,  v.  firth  bt  al.  jpn;. 

[iQirXTT  APPEAL.] 

Seat  and  personal  estate^^Mortgaced  property — Wheiher  devisee  is  entitled 

to  have  mortgage  paid  out  of  personal  estate —  Whether  such  should  he 

done  before  payment  of  legacies — Residuary  estate — Bower  of  sale, 

A  testator  by  his  will  devised  certain  property,  both  real  and  personal,  to  hifl 
executors  in  trust  to  sell  the  same  and  invest  the  proceeds  in  good  secnrities 
to  form  part  of  his  residuary  estate ;  and  he  provided  that,  after  payment  of 
his  debts,  fdneral  and  testamentary  expenses  and  certain  legacies,  snch  residu- 
ary estate  should  be  divided  among  the  legatees  in  proportion  to  the  amounts 
of  their  respective  legacies  as  previously  specified.  Another  portion  of  his 
real  estate  was  devised  to  F.  in  trust  to  apply  the  rents  and  profits  to  the 
benefit  of  his  wife  and  children,  giving  him  no  power  of  alienation  and 
restricting  the  terms  of  leases  to  be  given  by  him  to  one  year ;  this  devise  was 
also  on  condition  that  F.  should,  out  of  the  rents  and  profit8,^y  to  the  sister 
of  the  testator  an  annuity  of  £75  during  her  lifetime.  The  property  so 
devised  to  F.  was  mortgaged :  Held,  That  F.  was  entitled  to  have  the  mort- 
gage paid  by  the  executors  out  of  the  residuary  estate. 

A  testator,  with  regard  to  the  disposition  of  his  residuary  estate,  used  the 
ioltowing  words :  <^  As  to  all  the  rest,  residue  and  remainder  of  my  real  and 
personal  estate  and  effects  whatsoever,  which  shall  remain  after  payment  of 
my  just  debts,  funeral  and  testamentary  expenses,  and  the  several  legacies  or 
sums  in  gross,  hereinbefore  mentioned  and  directed  to  be  paid,  I  give,  devise 
and  bequeath  the  same,"  etc.  Held,  That  these  words  were  sufficient  to 
charge  the  residuary  real  estate  with  the  payment  of  the  debts  and  legacies, 
and  that  the  executor  had  power  to  sell. 

This  was  an  appeal  from  a  decree  made  in  this  suit  by  the 
present  Chief  Jubticb.  The  following  is  the  judgment  of  His 
Honor,  with  some  omissions  not  necessary  to  be  stated  in  this 
report  :— 

The  Bill  in  this  case  is  filed  by  the  plaintiff  as  executor  and  trustee 
under  the  will  of  John  Walker,  to  obtain  the  declaration  and  decree  of 
the  Court:  ♦  ♦  ♦  2nd.  Whether  the  defendant,  Firth,  takes 
the  prepay  devised  to  him,  subject  to  and  chargeable  with  the  payment 
of  the  mortgages  thereon.  ♦  ♦  ♦  6th.  Whether  the  residuary  estate 
rests  in  the  plaintiff  as  trustee  or  goes  directly  to  the  residuary  legatees. 
John  Walker  died  on  the  30th  October,  1870,  leaving  a  wiU  dated  the 
11th  May,  1867,  by  which  he  devised  and  bequeathed  as  follows  :  '*  This 
is  the  last  will  and  testament  of  me,  John  Walker,  of  the  City  of  Saint 
John  in  the  Province  of  New  Brunswick,  merchant ;  I  give  and  devise  to 
my  wife,  Barbara  Walker,  for  the  term  of  her  natural  life**  (Here  follows 
a  description  of  the  property  devised  to  his  wife),  *'  and  on  the  death  of  my 
said  wife  1  give  and  devise  the  said  two  lots  of  land,  houses  and  premises, 
and  such  of  the  furniture  and  effects  therein  as  may  then  be  remaining 
to  my  executors  and  trustees  and  survivors  and  survivor  of  them  his 
executors  or  administrators,  their  or  his  assigns,  in  trust,  to  sell  and 
S6 
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1876         dispose  of  the  same  to  the  best  advantage,  as  speedily  as  conveniently 
HoLioD      niay  be,  and  to  invest  the  whole  proceeds  of  any  snch  sale  and  sales  in 
V.  good  securities  in  their  or  his  name  or  names,  as  such  trustee  or  trustees 

FmTB.  so  that  the  same  shall  be  and  become  part  of  my  residuary  estate,  and 
shall  ultimately  be  divided  and  disposed  of  in  thi  manner  hereinafter 
directed  with  regard  to  my  residuary  estate :  I  give  and  bequeath  to  my 
said  wife,  Barbara  Walker,  the  annuity  or  sum  of  four  hundred  pounds 
per  annum,  the  same  to  be  paid  by  my  executors  hereinafter  named,  or 
the  survivors  or  survivor  of  them  his  executors  or  administrators,  their 
or  his  assigns,  out  of  my  personal  estate  and  effects,  *  *  *  and  I 
declare  and  direct  that  the  specific  and  pecuniary  legacies  to  my  said 
wife  shall  be  in  accordance  with  the  directions  herein  contained,  in 
preference  to  all  other  pecuniary  legacies  bequeathed  by  this,  my  wilL" 
♦  *  *  (He  then  proceeds  to  give  specific  legacies  to  his  nephews  and 
nieces  by  name,  to  some  of  them  absolutely,  and  to  others  to  receive  the 
interest  thereof  for  their  natural  lives,  and  afterwards  to  their  children.) 
The  testator  then  devises  to  "  William  Firth,  for  the  term  of  his  natural 
life,  and  subject  to  the  conditions  and  payments  hereinafter  mentioned 
and  specified,  my  two  several  wharf  lots  and  wharves,  with  the  appur- 
tenances, situated  in  the  said  City  of  Saint  John,  and  commonly  known 
as  formerly  belonging  respectively  to  the  Hendricks'  estate  and  the 
Peters'  estate,  but  on  condition  only  that  the  said  William  Firth  shall, 
out  of  the  rents,  issues  and  profits  of  the  said  wharf  lots  and  wharves, 
pay  to  my  sister,  Mary  Knox,  of  Rothesay,  in  the  Isle  of  Bute,  Scotland, 
the  sum  of  seventy-five  pouads,  yearly,  and  every  year  during  her  lifetime, 
to  and  for  the  joi]^t  use  and  for  the  benefit  of  the  sidd  Mary  Knox, 
Barbara  Knox,  her  daughter  and  my  niece,  Jane  Bell,  all  of  Rothesay 
aforesaid;  and  also,  on  further  conditions  that  subject  to  the  yearly 
payment  aforesaid,  the  said  William  Firth  shall  hold  the  said  wharf  lota, 
wharves  and  premises  during  the  term  of  his  natural  life,  in  trust,  to 
apply  the  rents,  issues  and  profits  thereof  to  and  for  the  benefit  and 
advantage  of  my  niece,  Margaret  Firth,  his  wife,  and  the  children  of  the 
said  William  and  Margaret  Firth,  and  so  that  he,  the  said  William  Firth, 
shall  have  no  power  to  alien,  sell,  or  dispose  of  the  said  property,  or  any 
part  thereof,  and  shall  have  no  power  of  leasing  or  demising  the  same  or 
any  part  thereof  for  any  longer  term  at  any  one  demise  or  for  any  longer 
period  of  tenancy  from  time  to  time  than  one  year,  and  it  is  my  will  and 
intention  that  in  case  the  said  Margaret  Firth  should  survive  her  said 
husband,  then,  and  in  such  case  she  shall  continue  to  hold  and  enjoy  the 
said  property  for  the  remainder  of  her  natural  life  upon  the  same  terms 
and  conditions  as  are  above  mentioned  and  provided  in  the  devise  thereof 
to  her  said  husband,  and  £rom  and  after  the  decease  of  both  of  them,  the 
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Said  William  Krth  and  Margaret  Firth,  I  give,  devise  and  bequeath  the         T^^f^ 
said  wharf  lots  and  wharves,  with  the  appurtenances,  to  their  children      MoLbod 
as  tenants  in  common  forever/      The  testator  then  devises  to  his  v- 

executors  and  trustees  "  my  other  wharf  lot  and  wharf  ^th  the  appui^  FmnL 
tenances  (known  as  Smith's  wharf),  situated  in  the  said  CSty  of  Saint 
John,  and  lying  to  the  south  of  Lawton's  wharf  and  to  the  north  of 
.Lovett*s  wharf,  in  trust,  to  sell  and  dispose  of  the  same  to  the  beet 
advantage  as  speedily  as  conveniently  may  be,  and  to  invest  and  dispone 
of  the  proceeds  of  such  sale  to  the  best  of  their  discretion  to  the  aJvaU'* 
tage  and  benefit  of  my  personal  estate,  and  so  as  that  the  same  shall 
become  part  thereof  and  be  subject  to  the  same  Ultimate  disposal  as  all 
other  of  my  personal  and  residuary  estate.  And  as  to  all  the  rest, 
residue  and  remainder  of  my  real  and  personal  estate  and  effects,  what' 
soever  and  wheresoever,  and  of  What  nature,  kind  or  quality  soever  which 
shall  remain  after  payment  of  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  several  legacies  or  sums  in  gross  hereinbefore  mentioned 
by  me  given  and  directed  to  be  paid,  and  also  after  setting  apart  and 
appropriating  a  sufficient  fund  or  sufficient  funds  for  answering  and 
paying  the  aforesaid  annuity  of  four  hundred  pounds  per  annum  to  my 
said  wife,  and  also  as  to  the  said  fund  or  ftinds  so  set  apart  or  appropri- 
ated as  and  when  the  said  life  annuity  shall  terminate.  Upon  the  decease 
of  my  said  wife,  I  give,  devise  and  bequeath  the  same,  and  every  part 
thereof,  respectively  to,  among  (in  proportion  to  the  several  legacies 
herein  bequeathed  to  them  respectively),  all  the  several  persons  herein^ 
before  in  this  my  will  named  as  legatees,  excepting,  however,  and 
exclusive  of  all  those  of  the  name  of  Stewart.^    ♦    ♦    ♦ 

The  next  question  is  whether  the  defendant,  I>irth,  takes  these  two  wharf 
properties  subject  to  the  payment  of  the  several  mortgages  thereon  to  Hen- 
dricks and  Lawton  respectively  ?  It  is  very  clear  that  the  personal  estate 
of  a  testator  is  the  primary  fund  for  the  payment  of  his  debts,  and  that  an 
intention  to  exonerate  it  from  that  liability  must  be  clearly  expressed. 
Therefore,  as  a  general  rule,  the  devisee  of  a  mortgaged  estate  is  entitled 
to  have  the  incumbrance  discharged  out  of  the  testator's  personal  estate : 
8erU  V.  8t.  Ehy;^  Wythe  v.  Jffenntker;*  Goodwin  v.  Lu  f  WooUUncroft 
T.  WooUiencroft  ;^  Eno  v.  TaOMm,"  With  respect  to  the  Hendricks 
mortgage,  which  was  indisputably  a  debt  of  the  testator's,  there  can  be 
no  doubt  that  as  between  his  real  and  personal  representatives,  his 
personal  estate  was  primarily  liable  for  the  payment  of  it.  Whether  the 
same  rule  will  apply  to  the  Lawton  mortgage  depends  upon  whether  that 

•  t  P.  Wm.  336.  '  a  Hy.  4  S.  686.  •  1  Jur.  N.  8.  JJ6,  941. 

6  Jur.  H.  8. 1170.  •  9  Jur.  N.  B.  410 ;  4  Gift  181. 
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ako  was  a  debt  of  the  testaton's.  And  I  think  the  evidence  establishes 
'  the  fact  that  it  was  so ;  that  he  was  the  person  who  really  made  the 
purchase  and  owed  the  money,  though  as  between  himself  and  the 
mortgagee  he  did  not  appear  as  the  debtor :  Bickham  v.  CruttwelU  In 
my  view,  therefore,  both  mortgages  stand  in  the  same  position  as  regards 
their  right  to  be  satisfied  out  of  the  personal  estate.  There  is  nothing 
in  the  will  to  show  any  intention  of  the  testator  to  relieve  his  personal 
estate  from  the  payment  of  these  mortgages,  but  on  the  contrary  he  has 
directed  that  the  rents  and  profits  of  the  property  should  be  applied  by 
Firth  during  his  life  for  the  benefit  of  his  wife  and  children,  which  is 
equivalent  to  saying  that  they  should  not  be  applied  to  the  discharge  of 
the  mortgages.  Firth  will,  therefore,  be  entitled  to  have  the  mortgages 
paid  out  of  the  testator's  personal  estate,  unless  the  doing  so  will 
disappoint  any  of  the  pecuniary  legatees ;  for  it  is  well  established  that 
the  devisee  of  a  mort>gaged  estate  cannot  claim  exoneration  as  against 
pecuniary  legatees :  2  Jarm.  Wills,  555  ;  LtUkins  v.  Leigh  ;*  Hamilton  v. 
Worley  ;*  Wm,  Exors.  1331 ;  Porcher  v.  Wilson,*  It  appears  by  the 
evidence  of  the  plaintiff  that  the  personal  estate  will  be  insufficient  to 
pay  these  mortgages  and  the  several  legacies.  I  can,  therefore,  make  no 
decree  at  present  respecting  the  payment  of  these  mortgages,  but  if 
necesssLry  there  may  be  a  reference  to  ascertain  the  amount  of  personal 
estate  in  the  hands  of  the  executor  available  for  the  payment  of  the 
debts  and  legacies.  *  *  *  The  last  question  is  whether  the  residue 
vests  in  the  plaintiff  as  trustee  for  the  purpose  of  distribution,  or  goes 
directly  to  the  several  residuary  legatees.  The  question  can  only  arise 
with  regard  to  the  realty  not  specifically  devised,  as  the  personalty  vests 
in  the  executor  by  law ;  and  it  depends  principally  upon  the  effect  of 
charging  the  residue  with  the  payment  of  the  testator's  debts  and 
legacies.  The  words  of  the  will  are,  '*  As  to  all  the  rest,  residue  and 
remainder  of  my  real  and  personal  estate  and  effects  whatsoever,  which 
shall  remain  after  payment  of  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  several  legacies  or  sums  in  gross,  hereinbefore  men- 
tioned and  directed  to  be  paid,  I  give,  devise  and  bequeath  the  same," 
etc.  These  words  are  sufficient  to  charge  the  residuary  real  estate  with 
the  payment  of  the  debts  and  legacies :  Williams  v.  O kitty  ;*  ShaUeros  v. 
Finden  /  Graves  v.  Graves  p  Harding  v.  Grady?  "Whether  the  fa»:t  of 
the  real  estate  being  so  charged  gives  the  executor  an  implied  power  to 
sell  it  for  payment  of  debts  is  not  so  clear,  the  authorities  being  some- 


>  3  My.  A  C.  763. 
*  14  W.  R. 
7  8  Sim.  66. 


•  Cas.  Temp.  Talb.  53. 
»  3  Ves.  546. 


"  2  Ves.  65. 
•  3  Ves.  739. 
•»  1  D.  A  W.  430. 
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what  conflicting.      In  Bailey  v.  Skins,^  Lord  Eldbn   said   that  Lord         ^^^^ 
ThxtbloVb  opinion  was,  '*  that  a  charge  was  a  devise  of  the  estate  in       MoLiod 
sabstance  and  effect  pro  tanio,  upon  trust  to  pay  the  debts,**  and  the  v. 

same  doctrine  was  held  by  the  Master  of  the  Rolls  in  Shaw  7.  Bover*  and  ^istb. 
by  Lord  Coitenham  in  Ball  v.  Harris.*  In  Forbes  v.  Peacock*  the  Vicb 
Ohakcbllor  says :  '^  If  a  testator  charge  his  real  estate  with  the  payment 
of  his  debts,  that  prima  facie  gives  bis  executor  power  to  sell  the  estate,^ 
and  in  Robinson  v.  Lowater^  the  Master  of  the  Rolls  said,  that  before 
the  case  of  Doe  v.  Hughef  he  had  always  considered  the  law  to  be,  that  a 
charge  of  debts  on  an  estate  devised,  gave  the  executor  an  implied  power 
of  sale,  the  reason  being  that  the  produce  of  the  estate  is  to  pass  through 
the  hands  of  the  executor  in  the  execution  of  his  office  in  the  payment 
of  debts  and  legacies.  That  is  also  the  reason  given  by  Tubnsb,  L.  J.,  in 
affirming  the  decision  of  the  Master  of  the  Rolls.  See  18  Jur.  263,  23 
L.  4c  Eq.  Bep.  545.  The  Court  of  Exchequer,  in  Forbes  v.  Peacock^'' 
gave  the  same  reason  for  holding  that  the  executor  had  a  power  to  sell, 
on  a  case  sent  for  their  opinion  from  the  Court  of  Equity.  In  that  case, 
however,  there  was  an  express  direc^tion  in  the  will  that  the  real  estate 
should  be  sold,  though  it  was  not  said  by  whom ;  this  was  also  the  case 
in  Beaiham  v.  Wtltshire!^  In  Hamilton  v.  Buchmaster*  where  it  was 
held  that  the  executor  had  power  to  sell,  there  was  an  express  direction 
that  the  executor  should  collect  and  get  in  all  the  testator's  estate, 
convert  it  into  money,  pay  the  debts  and  invest  the  residue  upon  certain 
troBts.  Neither  of  these  cases,  therefore,  decides  that  a  mere  charge  of 
debts  upon  real  estate  gives  the  executor  an  implied  power  to  sell.  In 
JSobinsan  v.  Lowater  the  principal  question  was  whether  a  charge  of  a 
particular  debt,  and  of  debts  generally  on  the  real  estat'O,  made  the 
purchaser  from  the  executor  liable  to  see  to  the  application  of  the 
purchase  money ;  though  no  doubt  the  power  of  the  executor  to  sell  was 
involved  in  the  case,  and  was  distinctly  affirmed.  It  appears,  however, 
that  the  parties  interested  in  the  land  conveyed  had  concurred  in  the 
conveyance  of  the  property,  so  that  the  simple  question  of  the  executor's 
power  to  sell  does  not  seem  to  have  been  absolutely  necessary  for  the 
decision  of  that  case.  See  also  on  the  point  Oratham  v.  Colton}^  But 
the  question  was  decided  in  Doe  v.  HugJies.^^  There  a  testator,  after 
charging  all  the  real  and  personal  estate  with  his  debts,  devised  all  his 
land  except  his  B  house  to  his  wife  for  life,  with  remainder  in  fee  to  H., 
kind  appointed  his  wife  sole  executrix ;  the  Court  of  Exchequer,  upon  a 

>  7  Ves.  323.  «  1  Ken.  677.  «  4  My.  A  C.  264. 

*  12  Sim.  528.  *  17  Beav.  601.  *  6  Ezch.  223. 

Ml  M.  A  W.  630.  •  4  Mad.  46.  »  L.  R.,  3  Eq.  326. 

><^  34  Beav.  616  ;  11  Jur.  N.  8.  848.  "  6  Ezch.  223. 
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1876         review  of  all  the  cases,  held  that  the  B  house  descend'^  to  the  heitf 
MoLbod      subject  to  the  charge  of  debts,  which  could  ooly  be  enforced  in  Equity, 
V.  and  that  the  executrix  had  no  implied  power  to  sell  the  house  for 

FiBTH.  payment  of  debt-s.  Parks,  B.,  in  delivering  judgment,  says :  "  Upon 
looking  through  the  cases  not  a  single  authority  is  to  be  found  which 
says  that  a  simple  charge  of  the  estate  with  the  payment  of  the  debts 
does  more  than  make  a  charge  upon  the  estate  in  the  hands  of  the 
devisee  if  the  estate  is  devised ;  or  upon  the  estate  in  the  hands  of  the 
heir-at-law  if  the  estate  devolves  upon  him."  Tfajs  entii^y  agrees  with 
what  Lord  Eldkst  says  in  Bailey  v.  Ekins ; '  "A  meiier  (Ataxge  is  no  legal 
interest.  It  is  not  a  devise  to  any  one ;  but  that  declaration  of  intention 
upon  which  a  Court  of  Equity  will  fasten,  and  by  virtue  of  which  they 
will  draw  out  of  the  mass  going  to  the  heir  or  to  others  that  quantum  of 
interest  which  will  be  sufficient  for  the  debts."  In  BeeUham  v.  WilUkir^ 
the  YiCB  Craitcmllob  says :  ^  To  enaUe  e2:ecutarB  to  sell,  the  power  must 
be  expressly  given  to  them,  or  necessarily  implied  from  the  prtidiice  being 
to  pasiB  through  their  hands  in  the  execution  of  their  office,  as  in 
payment  of  debts  and  legacies."  In  Golyer  v.  Flnth,*  the  Lord  Ohait-' 
csLLOR  says :  '*  When  there  is  a  general  charge  of  debts,  and  no  legal 
estate  given  any  where,  it  may  be  that  as  against  the  heir-at-law,  an 
execut'Or  may,  by  implication  sometimes,  perhaps  always,  have  impliedly 
a  power  to  convey  the  legal  estate  in  order  to  raise  the  money ;  but  that 
doctrine  certainly  does  not  apply  to  a  case  where  the  estate  fs  devised  tcr 
others,  or  to  another  charged  with  certain  payments  of  debts  or  l^acies. 
Then  that  money  is  to  be  raised  through  the  instrumentality  of  a  sale  by 
the  devisee,  and  that  devisee  is  the  person  and  the  only  penon  that  csan 
make  a  legal  title."  See  also  Corser  v.  Cartwright*  The  question  here 
is,  Whether  this  will  simply  charges  the  debts  on  the  estate  and  nothing 
more  ?  Whether  a  power  of  sale  is  not  implied  from  the  terms  of  the 
wiU  ?  Who  did  the  testator  intend  should  raise  the  money  if  the  real 
estate  was  required  to  be  sold  for  payment  of  debts  and  legacies,  and 
who  wiU  have  to  apply  the  money  if  raised  ?  Clearly  the  executor  will 
have  to  apply  it ;  then  must  it  not  be  held  to  have  been  the  intention  of 
the  testator  that  the  executor  should  raise  the  money,  and  that  he  should 
be  invested  with  all  the  powers  necessary  to  raise  it :  and  not  that  that 
power  should  be  vested  in  the  number  of  persons  (about  10)  among 
whom  the  residuary  real  estate  is  to  be  divided  ?  The  testator  blends 
his  residuary  real  and  personal  estate  into  one  fund,  to  be  divided  among 
a  number  of  his  relations,  and  the  will  speaks  about  the  ''distribution^ 

>  7  Yes.  323.  '4  Mad.  46. 

*  5  H.  L.  0.  906;  3  Jnr.  N.  8.  26.  «L  B.  8  Ch.  971. 
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of  the  residue,  which  I  think  shews  his  intentioa  that  it  should  not  be         1876. 
divided  by  the  legatees  themselves,  but  that  it  should  be  distributed      MoLiod 
among  them  by  some  person ;  and  that  person  must  necessarily  be  the  •. 

executor,  into  whose  hands  the  produce  of  the  real  estate  must  go  for  Fxbth. 
the  payment  of  the  debts  and  legacies.  I  have  not  overlooked  the  fact, 
that  the  testator  has  expressly  devised  the  Smith  wharf  property  to  his 
executors,  to  be  sold,  and  to  form  part  of  his  personal  and  residuary 
estate,  and  that  the  omission  of  any  such  devise  of  his  residuary  estate 
may  be  an  argument  against  the  implied  power  of  the  executor  to  sell  in 
the  latter  case.  The  question  is  not  free  from  difficulty,  and  I  doubt  my 
own  judgment  in  the  matter,  and  should  prefer  the  question  being  carried 
before  the  Court  of  Appeal ;  under  all  the  circumstances  I  decide  that  the 
residuary  estate  vests  in  the  plaintiff,  and  that  he  has  power  to  sell  it  for 
the  payment  of  the  debts  and  legacies.  I  shall  make  no  final  decree  in 
the  case  now,  as  it  may  require  to  come  up  again.  The  question  of  the 
coets  will  also  be  determined  on  farther  directions. 

Firth  and  his  children  appealed.  The  notice  of  appeal  stated 
•eyeral  grounds^  among  wnich  were  the  following :  1.  That  the 
appellants  are  entitled  to  have  the  mortgages  on  said  lands  devised 
to  them  first  paid  oSy  before  the  legacies,  out  of  the  personal 
estate  of  John  Walker,  as  they  were  the  debts  of  John  Walker. 
2.  That  the  appellants  are  at  all  events  entitled  to  have  the 
mortgagsd  paid  pro  rata  with  the  specific  legacies  out  of  the  estate 
of  John  Walker,  devised  to  the  executor  for  that  purpose,  and 
not  to  hare  the  same  postponed  until  payment  of  those  legacies. 
8.  lliat  His  Honor  has  not  given  any  effect  to  the  clause  in  the 
will  of  the  said  John  Walker,  which  declares  that  all  his  debts 
and  funeral  and  testamentary  expenses,  as  well  as  legacies,  shall 
be  paid  out  of  the  estate  devised  to  the  executors.  4.  That  the 
said  Judge  wrongfully  decided  that  the  executor  has  power  by  the 
will  to  sell  all  the  real  estate  of  the  said  John  Walker,  that  is, 
what  is  not  specially  devised.  5.  That  it  should  have  been 
decided  that  the  debts  of  John  Walker,  including  mortgages  on 
the  land  devised  to  Firth^  should  be  paid  before  any  legacies. 

Feb.  12.  1875.  A.  L.  Palmer,  Q.  C,  and  Weldon,  Q.  C,  for 
appellants.  Where  certain  property,  devised  by  a  testator  to  his 
executors,  is  charged  with  the  payment  of  his  debts,  and  other 
property,  specifically  devised,  is  not,  the  devisee  will  take  free  of 
debt.     Firth  is^  therefore^  entitled  to  have  the  mortgages  on  the 
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^8*^^  property  devised  to  him  paid  before  the  legacies^  or  8t  all  eretrCtf 
HcLeoit  pro  rata.  Again  the  derise  to  Firth  is  burthened  with  a  specific 
charge,  the  inference  from  which  is  that  it  shall  bear  no  other 
burthens  until  all  the  estate  19  exhausted.  Ordinarily^  where 
there  is  a  specific  legacy  of  a  sum  of  money,  and  a  devise  of  land 
encumbered  with  a  mortgage,  the  latter  must  take  it  cum  onere,  it 
is  true ;  but  this  will  charges  all  the  estate  not  devised  to  Mrs« 
Walker  or  to  Firth  and  his  children  with  the  payment  of  the  debts 
and  legacies,  which  distinguishes  it  from  the  case  first  mentioned. 
See  Stead  v.  Hendicker;*  H^iUon  v.  Heaian;'  Rowe  v.  Rxmt^ 
Peajcock  v.  Peacock  ;*  ScM  v.  Scott.*  It  should  be  borne  in  mind 
also  that  the  testator  restrains  Firth  from  disposing  of  the  property, 
or  from  leasing  for  a  longer  period  than  from  year  to  year.  There 
being,  therefore,  no  power  given  to  Ilrth,  who  is  a  mere  trustee 
for  the  children,  to  pay  off  the  mortgages,  the  property  would  be 
crippled  with  the  encumbrance,  and  be  liable  to  be  sold  at  any 
time,  which  would  defeat  the  clear  intention  of  the  testator.  This 
also  shews  that  his  intention  was  that  the  executors  should  pay 
the  mortgages.  The  authorities  under  Locke  King* 9  Act  (17  and 
18  Vic,  c.  118)  are  collected  in  fVooUtencroJl  y,  WooUteftcrofl  ;• 
and  though  by  that  Act  the  rule  is  established,  that  the  devisee 
of  a  mortgaged  estate  shall  not  be  entitled  to  have  the  mortgage 
debt  satisfied  out  of  the  personal  estate,  the  expression  of  a 
contrary  intention  by  the  testator,  no  stronger  than*  in  this  will, 
is  held  to  take  the  case  out  of  the  operation  of  that  Act. 

D.  S.  Kerr,  Q.  C,  and  Kaye,  Q.  C,  for  difierent  legatees.  In 
the  absence  of  anything  expressed  to  the  contrary,  the  testator  must 
be  considered  as  desiring  the  fulfilment  of  all  the  provisions  of  his 
wiU ;  and  where  there  are  two  modes  of  arranging  the  assets,  by 
one  of  which  some  objects  of  his  bounty  will  be  disappointed,  and 
by  another  all  will  get  something,  the  Court  will  adopt  the  latter 
mode.  This  is  peculiarly  the  case  as  to  devise  of  a  mortgaged 
property :  the  devisee  takes  the  equity  of  redemption,  he  takes  it 
as  the  testator  had  it.  But  if,  when  the  testator  has  given 
pecuniary  legacies,  the  devisee  could  get  the  mortgage  paid  out  of 

>  L.  B.  16  Eq.  176.  '  11  Beav.  492.  >  L.  B.  7  £q.  414. 
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the  personal  estate,  the  legatees  might  be  wholly  disappointed ;  ^^^^ 
and  before  the  Court  will  allow  such  a  disappointment  it  must  McLiod 
find  a  clear  expression  of  intention  to  that  effect,  as  to  which  see 
Toombs  y.  Rock}  If  the  testator  indicated  no  particular  objects  of 
his  bounty,  then  the  Court  might  well  say  the  devisee  of  the 
mortgaged  property  was  intended  to  have  it  unencumbered ;  but 
an  entirely  different  rule  must  prevail  where  there  are  legacies. 
Forrester  v.  Ldgh;*  Moore  v.  Moore;*  Sdby  v.  Se/Jy*  were  also 
cited. 

Duffy  Q.  C,  for  the  plaintiff.  These  mortgages  were  given  by 
the  testator  to  secure  portions  of  the  purchase  money  of  the 
properties  encumbered,  and  were  not  debts  contracted  for  the 
benefit  of  the  personal  estate.  The  principle  on  which  personal 
estate  is  primarily  liable  is  this.  Qui  sentit  commodum  smtire  dfbet  f*t 
onus — that  the  money  went  to  increase  the  personal  estate,  and  it 
should,  therefore,  bear  the  burthen :  2  J  arm.  Wills  556  /  Lech- 
mere  V.  Charlton;*  Loosmnore  v.  Knapman.^  The  latter  case 
reviews  the  previous  authorities,  and  the  conclusion  of  the  judg- 
ment is  that  '^  the  personal  estate  taking  no  benefit,  the  onus  is 
thrown  upon  those  who  wish  to  make  it  liable  to  shew  some 
reason  for  doing  so."  An  argument  might  be  made  from  the 
passage  of  Locke  King^s  Act ;  but  that  Act  was  not  passed  to 
meet  a  case  like  the  present,  but  really  to  carry  out  what  ordi- 
narily is  the  intention  of  the  teatator,  thac  a  person  taking  a  devise 
of  land  encumbered  by  a  mortgage  shall  take  it  subject  to  the 
mortgage  as  against  legatees.  Here,  as  the  legatees,  even  includ- 
ing the  widow,  who  seems  to  have  been  especially  the  object  of 
the  testator's  regard,  would  be  liable  to  disappointment,  if  the 
appellants'  contention  were  correct,  it  is  manifest  that  to  so  hold 
would  be  to  defeat  the  intention  of  the  testator.  The  following 
cases  and  authorities  were  also  cited :  S  Jarm,  PVills,  553 ;  John- 
son V.  Child i  Clifton  v.  Burt;''  1  Stor.  Eq.  Jur.,  sec.  565;  2 
fVm$.  Exors.  1586 ;  Tweddell  v.  Tweddell  ;•  Butler  v.  Butler  ;io  Stor. 
Eq.  Jur.  1248. 

Palmer,  Q.  C,  in  reply. 
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The  counsel  on  both  sides  also   argued  at  length  the  other 
grounds  stated  in  the  notice  of  appeal. 

Cur.  Adv.  VuH. 
The  following  judgment  was  now  delivered : — 
Weldon,  J.'  The  questions  raised  by  the  appellants  in  this 
case  more  particularly  arise  as  to  the  debts  owing  by  the  testator, 
whether  they  shall  be  paid  out  of  the  personal  and  residuary 
estate,  which  shall  be  formed  out  of  the  estates  particularly 
devised  to  the  executors  and  trustees,  and  not  otherwise  devised, 
in  priority  to  the  legacies  charged  thereon,  or  in  case  the  same 
prove  insufficient  to  meet  the  debts  and  legacies,  whether  then 
the  estate  specifically  devised  to  Firth  and  his  children  shall  bear 
a  proportion,  according  to  the  value  thereof,  with  the  residuary 
estate ;  or  in  other  words,  whether  the  whole  estate  shall  contri- 
bute pro  rata,  to  the  discharge  of  the  debts — the  estate  remaining, 
after  the  devise  to  Firth  and  his  children,  being  insufficient  to  pay 
the  legacies  and  debts.  It  appears  to  me  quite  evident  the 
testator  had  provided  for  two  classes  of  his  relatives — one  class 
to  take  the  real  estate  devised  to  them,  viz. :  Firth  and  his  wife ; 
the  other  class  (his  relatives)  to  take  the  residue  of  his  estate — 
the  same  being  converted  into  money,  payment  of  debts  and 
testamentary  expenses  being  first  made,  and  then  payment  of  the 
legacies  before  in  his  will  specified.  The  devise  of  certain 
portions  of  the  real  estate  to  Firth  for  his  life  in  trust  for  his  wife 
and  children,  and  the  payment  of  an  annuity  to  the  testator's 
sister  for  her  life,  restricted  as  to  the  period  for  which  such  estate 
could  be  leased,  being  only  for  one  year,  and  afler  the  death  of 
Firth  and  his  wife  to  go  to  their  children  as  tenants  in  common. 
This  devise  was  to  go  to  Firth  and  his  children,  subject  only  to 
the  charge  of  the  annuity  payable  to  Mary  Knox  therein  men- 
tioned. All  other  of  the  testator's  estate  was  to  be  appropriated 
to  the  payment  of  his  debts  and  the  specific  legacies,  and  after 
payment  of  those,  the  residue  to  certain  of  his  legatees  in  propor- 
tion to  the  sums  specifically  devised  to  them.  It  appears  clear, 
from  the  tenor  of  the  will,  the  testator  made  the  will  under  the 


*  FisHKB  and  Withobk,  J.  J.,  concurred  in  this  judgment.  Aluk,  C.  J.,  and 
DtTrr,  J.,  took  no  part,  the  latter  having  been  counsel  in  the  canse  when  at  tiie 
Bar,  and  the  former  having  given  ilie  decision  which  was  appealed  from. 
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belief  that  the  estate,  outside  of  that  devised  to  Firth  and  his 
children,  would  more  than  provide  for  payment  of  his  debts  and 
legacies,  and  that  the  wharf  lots,  etc.,  which  had  been  devised  to 
Firth  and  his  children,  subject  to  payment  of  the  annuity  to  Mary 
Knox,  was  carved  out  of  his  estate  to  be  held  by  them  free  from 
any  charge  or  claim  for  the  debts  and  legacies,  the  testator  having 
in  express  terms  stated  what  the  law  provides  as  the  primary  fund 
for  the  payment  of  debts ;  that  after  that  being  done  the  legacies 
shall  be  paid.  The  personal  estate  of  the  deceased  is  the  natural 
fund  for  the  payment  of  debts,  and  as  a  general  rule  is  first  to  be 
exhausted — there  being  sufficient  personal  estate  in  the  hands  of 
the  executor,  he  must  pay  therefrom  the  debts  of  John  Walker. 
The  well-known  rule  of  law  as  to  the  order  of  the  application  of 
assets  is  :  First,  general  personal  estate ;  secondly,  estates  devised 
for  the  payment  of  debts ;  thirdly,  descended  estates ;  and  fourthly 
and  lastly,  specifically  devised  estates.  The  testator  has  here 
specifically  mentioned  the  personal  estate — ^the  estate  specifically 
devised  to  his  executors  and  trustees — and  besides  the  estate  he 
devised  to  Firth  and  his  children,  which,  in  my  opinion,  is  care- 
fully excluded  from  the  payment  of  anything  but  the  annuity  to 
Mary  Knox,  there  are  other  estates  which  are  not  devised  in  any 
specific  manner,  but  the  intention  of  the  testator  is  so  clearly 
manifest  from  the  general  language  of  the  will ;  he  leaves  it  to  be 
converted  by  his  executors  and  form  a  portion  of  the  residue  of 
his  estate,  to  be  distributed  pro  rata  among  certain  persons 
previously  named  as  legatees,  excluding  those  of  a  certain  name. 
No  debts  of  the  testator  were  to  be  chargeable  upon  that  portion 
of  his  property  devised  to  the  appellants.  See  Stead  v.  Har- 
dam;^  Scott  v.  Cumberland;*  Colyer  v.  Finch.*  In  Jones  v. 
Askton^^  the  Master  of  the  Bolls  lays  down  the  rule  that  ^'  If  it 
can  be  gathered  from  the  general  context  of  the  will  that  the 
testator  intended  to  exonerate  his  specifically  devised  estate  from 
the  payment  of  legacies,  the  Court  will  give  effect  to  such  inten- 
tion, and  it  is  not  necessary  for  a  testator  in  express  words  to  say 
that  he  exonerates  his  devised  estates.'^  The  devise  to  Firth  being 
during  his  life  for  the  benefit  of  his  wife  and  children,  which  is 
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>  42  L.  J.  Ch.  317. 
»6H.  L.  C.905. 


•  44  L.  J.  327. 

*  6  Jut.  879. 
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^876        tantamount  to  saying  that  they  should  not  be  applied  to  the 

MoLbod      discharge  of   the   mortgage  debts  of  the   testator   thereon,  the 

observations  of  the  Lord  Chancellor  in  Rouufidd  r.  Ransfidd* 

apply :  "  If  there  be  a  clear  gift,  it  is  not  to  be  cut  down  by 

anything  subsequent   which  does  not  with  reasonable  certainty 

indicate  the  intention  of  the  testator  to  cut  it  down."      The 

testator  clearly  provided  that  the  wharves  devised  to  Firth  in  trust 

for  his  wife  and  their  children  to  pay  the  annuity  of  seventy-five 

pounds  to  the  testator's  sister,  Mary  Knox,  as  he  did  his  '<  other 

wharf  lot  and  wharf  with  the  appurtenances  known  as  Smith 

wharf,"'  to  sell  and  dispose  of  to  become  part  of  his  personal 

estate,  and,  after  selling  a  part  thereof  to  pay  the  annuity  of  £400 

to  his  wife,  to  pay  the  debts  and  legacies,  and  when  that  annuity 

terminates  by  her  death,  directs  what  shall  be  done  with  the 

residue  of  his  estate.     The  testator's  wife  having  died  before  him, 

the  executor  and  trustee  became  entitled,  immediately  on  the 

death,  to  convert  the  estate  into  personalty  to  form  the  residuary 

estate  for  payment  of  debts  and  legacies. 

There  appears  to  be  some  other  real  estate  which  the  testator  has 

not  specifically  mentioned  in  the  will,  and  the  appellants  contend 

this,  in  part,  is  covered  by  the  devise  to  Firth  in  trust  for  his  children. 

1  do  not  concur  with  the  learned  counsel  in  this:  the  question  has 

been  determined  in  a  court  of  law,  and  approved  of  by  the  learned 

Judge  below.     I  think  it  forms  part  of  the  estate  which  the  testator 

has  omitted  specifically  to  devise,  and  it  becomes  a  part  of  what  is  to 

be  converted  into  money  by  his  executors  and  trustees,  to  be  paid 

to  certain  of  his  relatives  in  proportion  to  the  sums  specifically 

named.     I  come,  therefore,  to  the  conclusion  the  decree  must  be 

amended  by  directing  the  executor  pay  off  the  mortgages  due  on 

the  estate  devised  to  Firth  and  his  children  out  of  the  residuary 

estate  of  the  testator  which  he  has  charged  with  the  payment  of 

his  debts.     That  the  appellants  will  be  entitled  to  the  costs  of 

this  appeal,  payable  out  of  the  said  residuary  fund,  and  costs  of 

other  parties  reserved.'    The  cause  will  be  remitted  to  the  Court 

below  to  amend  the  decree  accordingly. 

Judgment  acoordimgfy, 

» 6  Jut.  901,  H.  L.  C. 
'  In  the  following  term  the  costs  of  all  parties  were  directed  to  be  paid  ont  of 
the  residuary  estate. 
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THE  QUEEN  v.  SULLIVAN.  1876 


Statutory  tiile — CertifieaU  of  paifment-^Evidence — Public  officers — Proof 
of  iheir  acting  a$  such. 

The  1  Bev.  Stat  o.  90,  sec.  1,  declares  that  when  the  (Jovemor  shall  have  paid 
£2000  to  the  Mayor,  etc.,  of  St.  John  and  the  Trustees  of  said  Corporation, 
and  a  certificate  of  such  payment  sliall  have  been  executed  under  the  seal  of 
the  Ck>rporation,  and  the  hand  of  the  Chairman  of  such  Trustees  acknowledged 
or  proved,  and  registered  as  in  the  case  of  deeds,  a  certain  tract  of  land 
(described)  shall  be  vested  in  the  Queen  for  the  purposes  of  that  chapter. 
This  section  is  substantially  a  copy  of  the  preamble  and  first  section  of  the 
12  Vic.  c.  28,  which  declares  that  on  registry  of  the  prescribed  certificate  the 
land  described  in  the  Act  shall  be  vested  in  the  Queen  without  any  further 
act,  or  any  deed  or  conveyance  whatsoever. 

In  an  action  for  intrusion  upon  a  part  of  the  property  described  in  the  Act^  the 
Attorney  G^eneral  relied  on  a  registered  certificate  of  pimnent  under  the  seal  of 
the  Corporation  and  signed  by  the  Chairman  of  the  Trufffcees,  as  evidence  of 
the  title  having  vested  in  the  Crown.  The  ph&intiff  had  a  verdict,  and,  Held,  on 
motion  for  a  new  trial.  That  it  was  unnecessary  to  prove  the  payment  of  the 
£2000  otherwise  than  by  the  certificate,  which  must,  at  all  events,  be  taken 
as  jfnma  Jmeit  evidence  of  the  payment 

Svidenoe  that  a  person  communicated  with  a  Corporation  as  Chairman  of  the 
Trustees  of  the  Corporation,  without  shewing  in  what  way  or  how  often  he 
so  communicated,  is  not  sufficient  proof  of  his  being  such  Chairman. 

This  was  an  action  for  intrusion  tried  at  the  St.  John  Circttit 
before  WELDONy  J.  The  locus  in  quo  was  claimed  by  the  Crown 
as  part  of  the  grounds  of  The  Provincial  Lunatic  Asylum.  On 
the  trial  a  certificate  of  payment  under  the  1  Rev.  Stat.  c.  90,  sec. 
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^Q*^^  1,*  was  admitted  in  evidence  to  prove  the  title  in  the  Crown. 
Thi  QrEiN  The  certificate  was  signed  by  a  Mr.  Wright,  as  Chairman  of  the 
Trustees  of  the  Corporation  of  the  City  of  St.  John^  but  the  only 
evidence  of  his  being  the  Chairmctn,  was  that  of  Mr.  Rnel, 
formerly  Chamberlain  of  the  city,  who  stated  that  Mr.  Wright 
communicated  with  the  Corporation  as  Chairman,  but  in  what 
way  or  how  often  he  so  communicated  was  not  stated.  Verdict 
for  the  plaintifi. 

A  rule  nisi  for  a  new  trial  was  afterwards  obtaiued  on  the 
following  (among  other)  grounds:  1.  That  it  was  incumbent  on 
the  Crown  to  prove  payment  of  the  purchase  money  of  the 
property,  apart  from  the  certificate.  2.  That  the  certificate 
was  improperly  received  in  evidence,  there  being  no  proof  that 
Wright  was  Chairman  and  the  proper  person  to  sign  it. 

Oct.  18,  1875.  Kingf  A.  G.,  shewed  cause.  The  certificate 
reciting  payment  of  the  £2000,  it  will  be  presumed  everything 
necessary  for  the  certificate  being  given  had  been  done.  As  the 
defendant  had  no  interest  in  the  payment,  it  was  unnecessary  to 
prove  it.  (Allen,  C.  J.  I  do  not  think  you  need  labor  that 
point.)  As  to  the  second  point,  there  was  evidence  that  Wright 
acted  as  Chairman,  which  was  sufficient. 

fVeldon,  Q,  C,  in  support  of  the  rule.  The  defendant  is  not  a 
party  to  the  certificate,  and  is  not  bound  by  it :  it  is  no  evidence 
against  him,  being  a  mere  statement  of  payment  by  the  Corpora- 
tion. The  Act  makes  both  the  payment  and  certificate  conditions 
precedent  to  the  property  vesting  in  the  Crown :  it  says  the  land 
shall  vest  when  the  money  is  paid  and  the  certificate  given. 
Payment  must  be  proved  either  by  admission  of  the  party  to 
whom  it  is  alleged  to  be  made,  which  will  be  evidence  against 
that  party  only,  or  by  shewing  actual  payment.     (Allen,  C.  J. 

*  By  1  Rev.  Stat.  c.  90,  sec.  1,  it  is  declared  that  «when  the  OoYemor  shall 
have  paid  the  sam  of  £2000  to  the  Major,  Aldermen  and  CommonaLlty  of  tiie 
City  of  St.  John,  and  the  Trustees  of  the  said  Corporation,  and  a  certificate  of 
such  payment  shall  have  been  executed  under  the  seal  of  the  said  Corporation, 
and  the  hand  of  the  Chairman  of  such  Trustees  acknowledged  or  proved,  and 
registered  as  in  the  case  of  deeds,  a  certain  tract  of  land,  for  which  the  said  sum 
of  £2000  was  the  purchase  money,  shall  be  vested  in  the  Queen,  for  the  pur- 
poses of  this  chapter,  and  the  same,  with  the  buildings  thereon,  shall  continue 
to  be  known  by  the  name  of  *  The  Provincial  Lunatic  Asylum,'  which  tract  of 
land  is  described  as  follows : "  (The  descripton  of  the  land  is  then  set  out  by 
metes  and  bounds.) 
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The  question  just  comes  down  to  this,  whether,  taking  the  whole         IQ*^^- 
Act  together,  it  does  not  make  the  certificate  evidence  of  payment.)     Tn  Quikn 
The  Act  must  be  construed  strictly  because  it  seeks  to  cut  down 
other  people's  rights.     Again^  there  should  have  been  evidence 
that  Wright  was  Chairman. 

Our.  Adv.  VvXU 

The  judgment  of  the  Court  (Allen,  C.  J.,  and  Wbldon,  J.) 
was  now  delivered  by 

Allen,  C.  J.  If  the  certificate  of  payment  of  the  £2000  was 
properly  received  in  evidence,  it  is  admitted  that  the  verdict  in 
this  case  is  right.  His  Honor  now  referred  to  the  1  Rev.  Stat^ 
e.  90^  sec.  1,  and  then  continued : — This  section  is  substantially  a 
copy  of  the  preamble  and  first  section  of  the  Act  12  Vic,  c.  28, 
which  declares^  in  terms,  that  on  the  registry  of  the  prescribed 
certificate  the  land  described  in  the  Act  shall  be  vested  in  the 
Queen  '*  without  any  further  act,  or  any  deed  or  conveyance 
whatsoever,"  the  certificate  being,  in  fact,  the  conveyance  of  the 
land.  We  think  it  was  unnecessary  to  prove  the  payment  of  the 
£2000  otherwise  than  by  the  certificate,  which  must,  at  all  events, 
be  taken  to  be  ipnma  facte  evidence  of  the  payment.  It  will  be 
presumed  that  the  certificate  states  the  truth ;  that  the  payment 
of  the  money,  which  they  certify  to  have  been  made,  was  made; 
and  such  certificate  being  registered,  as  in  case  of  a  deed,  the 
title  to  the  land  described  in  the  Act  vested  in  the  Queen.  The 
only  doubt  is  whether  this  is  such  a  certificate  as  the  Act  requires. 
So  far  as  relates  to  the  execution  of  it  by  the  Corporation,  the 
evidence  is  sufficient,  but  we  think  there  is  no  sufficient  evidence 
that  Mr.  Wright  was  Chairman  of  the  Trustees.  The  evidence 
is  too  slight  to  satisfy  the  requirements  of  the  Act,  and  change 
the  title  to  land ;  and  consequently  there  must  be  a  new  trial. 
Under  these  circumstances,  it  is  unnecessary  to  say  anything  about 
the  other  grounds  on  which  the  rule  was  moved. 

HvUe  absolute. 
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18^«  Doe  dbm.  HARTT  v.  BRATLEY. 

Oo§t8  in  action  of  ejedmeni. 

The  table  of  fees  established  under  the  C.  L.  P.  Act  of  187.%  applies  to  actions 
of  ejectment. 

E.  L.  fVetmore  moved  for  a  rule  requiring  the  Clerk  to  tax  the 
defendant's  costs  in  this  cause  under  the  consent  rule.  The  costs 
were  made  up  according  to  the  table  of  fees  established  under  the 
C.  L.  P.  Act  of  1873^  and  the  Clerk^  being  of  opinion  that  they 
should  have  been  made  up  under  the  old  ordinance^  refused  to 
tax  the  bill. 

EiUe. 


1876  Dob  dbm.  COGSWELL  v.  SMTTH. 

June.  Witness — Attachment — Disobeying  tuhpcena —  Where  cause  settled. 

The  fact  of  the  parties  to  a  cause  haying  agreed  to  settle,  or  having  the  suit 
substantiallj  settled  before  a  witness  is  called  on  his  sabpoona,  will  not  save 
him  from  liability  to  attachment  for  wilful  disobedience  to  the  process. 

In  Easter  term  last,  £.  L.  Wetmore  moved  for  an  attachment 
against  Charles  E.  Knapp^  Esquire^  for  disobeying  a  subpcena  of 
the  Courts  requiring  him  to  appear  at  the  Westmorland  Circuit 
and  produce  some  papers  in  his  custody  as  Registrar  of  Probates. 

June  23.  Mr.  Knapp^  in  person^  shewed  cause,  and  produced 
an  affidarit  shewing,  1.  That  on  the  day  named  in  the  subpoena 
for  him  to  attend  the  Court,  he  had  been  (as  Clerk  of  the  Peace, 
which  office  he  also  held)  requested  by  a  Justice  to  attend  before 
him  at  Sackville ;  and  submitted  that  he  was  bound  by  law  to 
attend  to  the  request  of  the  Justice ;  2.  That  at  the  time  when 
he  was  required  to  appear,  the  parties  had  agreed  to  settle.  It 
was  also  disclosed  that  a  juror  was  withdrawn  immediately  after 
Mr.  Knapp  was  called  on  his  subpoena,  but  it  did  not  appear  that 
he  was  aware  of  the  agreement  to  settle  until  after  his  return 
from  Sackville. 

E.  L.  fVetmare,  in  support  of  the  rule. 

The  facts  disclosed  in  the  affidavits  used  on  moving  for  the 
Rule  are  sufficiently  referred  to  in  the  judgment  of  the  Court. 

Our.  Adv.  VuU. 
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The  judgment  of  the  G)urt  was  now  delivered  by  ^^*'^ 

Allbn,  C.  J.  We  think  this  application  for  an  attachment  ^>oe  d. 
against  Mr.  Knapp  has  not  been  satisfactorily  answered — that  he 
has  not  shewn  that  he  did  not  wilfully  disobey  the  subpoena.  It  Smith. 
is  not  denied  that  when  the  plaintiff's  attorney  sent  to  Mr.  Knapp 
(who  is  the  Registrar  of  Probates)  requesting  him  to  attend  the 
Ck>urt  with  certain  wills^  he  refused  to  do  so,  unless  he  was  paid 
$10,  stating  that  he  could  only  be  compelled  to  produce  the  wills 
by  a  writ  issued  out  of  Chancery.  He  clearly  had  no  right  to 
demand  any  such  sum  for  his  attendance,  and  we  cannot  ayoid 
the  conclusion,  that  in  refusing  to  attend  on  the  subpcena,  which 
was  afterwards  issued,  he  was  more  influenced  by  the  considera- 
tion of  his  claim  for  fees  than  by  any  anxiety  to  discharge  his 
duty  as  Clerk  of  the  Peace  by  attending  before  the  Justice  of  the 
Peace  at  Sackville,  under  the  1  Rev.  Stat.  c.  156.  sec.  17.  It 
would  haye  been  a  sufficient  answer  to  the  request  of  the  Justice 
to  attend  before  him  at  Sackyille,  that  Mr.  Knapp  had  received  a 
subpcena  requiring  his  attendance  at  the  Circuit  Court,  then 
sitting  in  Dorchester.  If  it  was  impossible  tor  him  to  attend  in 
both  places,  he,  as  an  attorney  of  the  Court,  must  have  known 
that  it  was  his  duty  to  obey  the  Queen's  writ,  rather  than  a  letter 
from  a  Justice  of  the  Peace.  If  we  could  be  satisfied  that  he 
really  believed,  under  the  circumstances,  he  was  bound  to  attend 
at  Sackville,  we  should  think  he  had  answered  the  application, 
because  in  that  case  there  would  have  been  no  wilful  disobedience 
of  the  subpoena ;  but  we  are  not  satisfied  that  he  did  not  inten- 
liouaJly  absent  himself  from  this  Court,  either  because  the  plain- 
tiff's attorney  had  refused  to  pay  the  $10  which  he  demanded,  or 
because  he  had  refused  to  pay  some  other  claim  for  fees  which 
Mr.  Knapp  had  made  against  him,  and  which  he  referred  to  in 
resisting  this  application.  If  this  was  the  case,  he  is  clearly  liable 
for  contempt :  Chapman  v.  Davis.^  If  a  witness  wilfully  disobeys 
the  process  of  the  Court,  it  is  immaterial  whether  he  was  a 
necessary  witness  or  not — that  will  not  be  inquired  into :  Schools 
V.  Hillan*  Admitting  it  to  be  true  that  the  parties  to  this  suit 
bad  agreed  to  settle,  or  that  the  suit  was  substantially  settled 

» 1  Dowl.  N.  S.  239.  «  10  M.  4  W.  16. 
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^^^^        before  Mr.  Knapp  was  called  on  his  subpoena,  that  was  not  the 

Do$  d.       reason  for  his  refusing  ro  obey  the  subpcena ;  he  knew  nothing  of 

CooBWttL     ^jjj^^  3J.  ^Yj^q  timey  nor  is  it  any  answer  to  his  wilful  disobedience  of 

Smith.       ^^^  process.     As  we  think  Mr.  Knapp  intentionally  refused  to 

obey  the  subporaa,  the  rule  for  the  attachment  must  be  made 

ak-iolute. 

Ride  absolute. 


1876  Dob  dkm.  CHIPMAN  v.  BOE* 


June.         Ejectment,  under  clause  for  re-eniry^l  Rev.  8UU.  c.  120,  sec  24 —  Where 
sufficient  distress  to  satisfy  a  half-years  retU^  though  not  the  whole 
arrears —  Whether  landlord  entitled  to  t'e-enter  in  such  case. 

In  an  action  of  ejectment  upon  a  right  of  re-entiy  in  a  lease,  for  non-payment 
of  rent,  brought  under  1  Rev.  Stat.  c.  126,  sec.  24,  the  affidavits  shewed  that 
the  annual  rent  of  the  demised  premises  was  x9  10s.,  payable  half-yearly ; 
that  $131.42  were  due  at  the  time  of  service  of  the  declaration,  to  countervail 
which  the  whole  amount  of  property  on  the  premises  available  for  distress 
was  $63.  On  motion  for  a  rule  for  judgment  against  the  casual  ejector,  Held, 
per  Wbloon,  Fishib  and  Duiv,  J.  J.,  That  the  landlord's  right  to  judgment  was 
not  Imiited  to  cases  where  there  was  not  enough  distress  to  satisfy  a  half-year's 
rent ;  that,  therefore,  the  affidavits  were  sufficient,  and  plaintiff  should  have 
rule  for  judgment ;  but,  per  Wbtmori,  J.,  That,  under  the  peculiar  wording  of 
section  24  of  the  Revised  Statutes,  the  landlord's  right  to  proceed  under 
that  section  was  confined  to  cases  where  there  was  not  enough  distress  to 
satisfy  a  half-year's  rent,  and  that  as  in  this  case  there  was  more  than  suffi- 
cient for  that  purpose,  the  rule  should  be  rsfused. 

On  a  former  day  of  this  term,  O.  Sidney  Smith  moved  for  a 
Rule  for  judgment  against  the  casual  ejector.  The  affidavits  and 
question  involved  in  the  case,  are  fully  stated  in  the  judgments. 

Cur.  Adv.  Vult. 

Duff,  J.*  This  is  an  action  of  ejectment  upon  a  right  of  entry 
in  a  lease  for  non-payment  of  rent.  It  is  brought  under  1  Rev. 
Stat.  c.  126,  sec.  %i.  The  affidavits  shew  that  the  annual  rent  of 
the  demised  premises  was  £9  10s.,  payable  half-yearly;  that  there 
was  a  sum  of  $131.42  due  at  the  time  of  the  service  of  the  decla* 
ration  in  ejectment,  to  countervail  which  the  whole  amount  of 
property  on  the  premises  available  for  distress  was  $63.  The 
question  is^  whether  that  affidavit  is  sufficient.  The  1  Rev.  Stat 
c.  126^  sec.  24,  was  substituted,  on  the  revision  of  the  Statutes^ 
for  the  50  Geo.  S,  c.  21,  sec.  22,  the  concluding  words  of  which 
latter  section  are  as  follows :  "  And  in  case  of  judgment  againat 

>  Allbt,  C.  J.,  took  no  part  in  this  case. 
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tlie  casaal  ejector,  or  nonsuit  for  not  confessing  lease,  entry  and  ^^"^^ 
ouster,  it  shall  be  made  to  appear  to  the  Court  where  the  said  suit  />©«  d. 
if  depending  by  affidavit,  or  be  proved  upon  the  trial,  in  case  the 
defendant  appears,  that  hid/  a  year's  rent  was  due  be/ore  the  said  ^^^^ 
decliirntion  was  served,  and  that  no  sufficient  distress  was  found 
on  the  said  demised  premises  countervailing  the  arrears  then  due, 
and  that  the  lessor  or  lessors  had  power  to  re-enter,"  etc.,  then 
the  lessor  of  the  plaintiff  shall  recover  judgment,  etc.  This  Act 
is  a  copy  of  the  Imperial  Statutes  4  Geo.  2,  c.  28,  sec.  2.  Under 
the  Imperial  Statute  4  Geo.  2,  c.  28,  3ec.  2,  Coleridge.  J.,  held, 
in  Doe  d.  Powell  v.  Roe,^  that  an  affidavit  similar  to  this  was 
insufficient  In  Doe  d.  Qretton  v.  Roe*  Maule,  J.,  intimates  a 
different  opinion  from  that  expressed  by  Coleridge,  J.,  in  the 
former  case.  And  the  learned  editors  of  the  Common  Bench 
Reports,  in  a  note  to  Doe  d.  Gretton  v.  Roe,  suggest  that  Mr. 
Justice  Colbridoe*8  attention  had  probably  not  been  called  to  the 
precise  words  of'  the  Statute,  which  seemed  to  conclude  the 
question.  The  Imperial  Statute  4  Geo.  2,  c.  28,  sec.  2,  seems  to 
have  been  repealed  by  the  15  and  16  Vic,  c.  76 ;  the  210th 
■ection  of  which  latter  Act  is  substituted  for  the  2nd  section  of 
the  former,  and  is  an  exact  copy  of  it.  In  Cross  v.  Jordan,*  an 
affidavit  in  support  of  a  motion  for  judgment  stated  (inter  cUia) 
that  **  three-^[uar(erB  of  a  yearns  rent  was  due  from  the  tenant  before 
the  copy  of  the  writ  was  affixed  to  the  premises,  and  that  at  the 
time  when  the  said  copy  was  affixed,  no  sufficient  distress  was  to  he 
fifund  upon  the  said  premises  countervailing  the  said  arrears  of  rent.** 
The  Court,  consisting  of  Pollok,  Ch.  B.,  and  Parke,  Aldbrbon 
and  Martin,  B.  B.,  held  the  affidavit  sufficient.  Parks,  B  ,  said, 
^  1  think  that  the  right  construction  of  the  Statute  is  that  con- 
tended for  by  the  learned  counsel  for  the  plaintiff,  notwithstanding 
the  opinion  of  Mr.  Justice  Coleridge,  with  which  I  do  not  agree.'* 
If  the  revision  of  our  Statutes  had  preserved,  in  c.  126,  sec.  9^, 
the  language  of  the  60  Geo.  3,  c.  21,  sec.  22,  Cross  v.  Jordan 
would  be  an  authority  precisely  in  point,  and  conclusive  upon  the 
subject.  But  it  seems  to  have  been  the  desire  of  the  revisers,  in 
their  work  of  revision,  to  abbreviate  as  much  as  possible,  by 
-*-^ —  * 

>9Dowl.P.C.64S.  *4  0.B.576.  'SBxclulO. 
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*^^^  changing  the  language,  and  sometinies  by  rejecting  what  they 
Doe  d.  believed  to  be  redundant  expresdons  or  useless  repetitions.  The 
CmPMAs  result,  in  many  instances,  has  not  been  satisfactory;  they  have 
]^^  secured  brevity  at  the  expense  of  perspicuity.  They  have  slightly 
changed  the  phraseology  in  c.  iSS,  sec.  S4 ;  but  (  think  that  it  is 
susceptible  of  the  same  construction  as  the  former  Act.  And  if 
there  be  a  doubt  about  its  construction,  we  have  a  right  to  look  at 
the  repealed  Statute  to  assist  us  in  arriving  at  the  intention  of  the 
Legislature.  Chapter  126,  sec.  S4,  commences,  "  When  a  half- 
year's  rent  shall  be  in  arrear.**  In  Cross  v.  Jordan^  that  language^ 
in  the  15  and  16  Vic,  c.  210,  has  been  construed  to  cover  ''three- 
quarters"  of  a  year's  rent;  or,  half  a  year's  rent  or  more.  Give 
it  the  same  meaning  here;  and  then  the  words  "the  rent"  and 
"  such  rent,"  in  the  subsequent  part  of  the  section,  must  mean 
whatever  rent  is  in  arrear.  I  admit  that  if  this  section  had  to  be 
construed  by  itself,  the  question  would  be  doubtful,  to  say  the 
least  of  it ;  but  construing  it  with  the  repealed  Act,  I  think  that  it 
is  sufficiently  clear.  This  construction  is  not  inconsistent  with 
Doe  ex  dem.  Boyd  v.  Roe}  In  that  case  the  one-half  year's  rent 
was  all  that  the  lessor  was  entitled  to  receive,  as  having  become 
due  after  he  acquired  the  title.  And  the  question  discussed  in 
this  case  never  arose  there  at  all.  I  think  that  the  affidavit  in 
this  case  is  sufficient,  and  that  there  should  be  a  Bule  for  judgment 
against  the  casual  ejector. 

Wetmorb,  J.  This  proceeding  is  under  c.  126,  sec.  24,  Title 
xxxiv.  Rev.  Stat.,  by  reason  of  right  of  re-entry  on  breach  of 
covenant  lor  payment  of  rent  reserved  in  a  lease.  It  appears  by 
the  affidavits  Xhat  several  years'  rent  are  due,  and  that  a  sufficient 
distress '  is  found  upon  the  premises  to  satisfy  more  than  a  hnlf- 
yearns  rent,  but  not  sufficient  to  satisfy  the  arrears  of  rent  due. 
The  question  is.  Can  the  lessor  proceed  under  our  Statute,  there 
being  sufficient  distrainable  goods,  etc.,  on  the  premises  to  satisfy 
a  half-year's  rent?  The  24th  section  is.  When  a  half-year's  rent 
shall  be  in  arrear — ^if  the  landlord  have  a  right  of  re-entry  for 
non-payment  thereof — he  may,  without  any  formal  demand  or 
re-entry,  proceed  by  ejectment  for  the  recovery  of  the  premises. 

>  2  Han.  49. 
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After  pointing  out  the  mode  of  service  of  declaration,  the  section  ^^'^^ 
proceeds :  If  there  shall  be  judgment  against  the  casual  ejector.  Doe  cL 
and  it  shall  appear  to  the  Court  by  affidarit,  or  be  proved  on  the  ^^Hnvia 
trial,  that  the  rent  was  due,  and  no  suffident  distress  could  be  found  g]^ 
on  the  premises  to  satisfy  suck  rent,  and  that  the  lessor  had  power 
to  re-enter,  he  shall  recover  judgment,  etc.,  usif  the  rent  had  been 
demanded.  If  the  lessee  suffer  six  months  to  elapse  after  recovery, 
and  execution  executed  without  paying  such  rent,  with  the  costs  of 
proceedings  in  Equity,  he  will  be  barred,  etc.  The  section  b^^ins 
with  a  half-year's  rent,  "the  rent"  and  **such  rent,"  referring  to 
the  half-year's  rent,  are  the  words  used ;  no  mention  is  made  of,  or 
reference  to,  arrears  of  rent.  It,  therefore,  seems  to  me  the 
section  throughout  only  contemplates  and  refers  to  a  half-year's 
rent ;  in  fact,  that  without  introducing  additional  words  into  the 
section,  only  a  half-year's  rent  can  be  reached.  In  Doe  d.  ChretUm 
Y.  Rjoe^^  the  marginal  note  is,  Quare,  Whether,  upon  a  motion  for 
judgment  against  the  casual  ejector,  under  the  4  Geo.  S,  c.  28, 
sec  2,  an  affidavit  stating  that  an  amount  exceeding  half  a  year's 
rent  was  in  arrear,  and  that  there  was  no  sufficient  distress  to  be 
found  upon  the  premises  countervailing  the  said  arrears  of  rent  then 
due,  is  sufficient  i  or,  whether  the  affidavit  should  state  that  the 
property  upon  the  premises  was  insufficient  to  countervail  half  a 
yearns  reutt  The  Court  allowed  the  judgment  upon  such  an 
affidavit  to  be  superseded,  and  to  be  signed  upon  an  amended 
affidavit,  on  the  plaintiff's  application,  he  being  apprehensive  the 
affidavit  might  be  defective.  In  Doe  d,  Powell  v.  Rjoe,  which  was 
a  proceeding  under  4  .Geo.  2,  c.  S8,  half  a  year's  rent  being  in 
arrear,  the  affidavit  was  that  a  yearns  rent  was  in  arrear,  and  there 
was  no  sufficient  distress  to  be  found  on  the  priemises  to  counter- 
vail the  arrears  of  rent.  Colbridgb,  J.,  said:  "That  is  not 
sufficient,  as  there  may  be  enough  to  countervail  half  a  year's 
rent,  though  not  sufficient  to  countervail  a  year's  rent  Suppose 
five  years'  due,  the  landlord  is  not  to  avail  himself  of  the  Statute 
merely  because  of  not  sufficient  property  to  countervail  the  arrears 
to  that  extent.  A  landlord  has  no  right  to  lie  by  for  such  a 
length  of  time,  .and  then  seek  thus  to  render  the  provisions  of  the 

'  4  C.  B.  676. 
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t^'y^  Statute  available.  Id  Cros$  v.  Jordan,^  apon  motion  for  judgment 
Do0  d.  under  the  210th  section  of  the  C.  L.  P.  Act,  15  and  16  Vic  ,  c. 
Chipicav  7q^  Qeld,  An  affidavit  which  states  (inter  alia)  that  three-quarters 
Bob.  ^^  ^  year's  rent  was  due  from  the  tenant  before  the  copy  of  the 
writ  was  affixed  to  the  premises,  and  that  at  the  time  the  copy 
was  affixed  no  sufficient  distress  was  to  be  found  upon  the  said 
premises,  countervailing  the  said  ^*  arrears  of  rent/*  is  sufficient. 
The  wording  of  section  SIO  is  similar  to  4  Geo.  S,  &  S8 :  '^  If  it 
shall  appear  that  half  a  year's  rent  was  due,  and  no  sufficient 
distress  counterviuling  the  arrears  then  due  the  lessor  shall  recover 
as  if  the  rent  in  arrears  had  been  legally  demanded  and  re-entry 
made.**  When  Doe  d.  Qr^Um  v.  Roe  was  mentioned  in  the 
argument,  Maulb,  J.,  said:  ''Why  was  not  the  first  affidavit 
sufficient  ?  Is  it  not  enough  to  countervail  aU  the  arrears  then 
due?'*  Aldbbson,  B.  :  ''Are  not  the  words  'half  a  year's  rent' 
the  last  antecedant  to  which  the  'arrears  then  due'  are  to  be 
referred  ?  "  The  rule  for  judgment  against  the  casual  ejector  was 
allowed.  Pabkb,  B.,  expressly  disagreed  from  the  opinion 
of  OoURiDGB,  J.,  in  Doe  d.  Powell  v.  Roe.  This  decision  was 
upon  the  peculiar  wording  of  the  Statute,  "  arrears  of  renL"  The 
Statutes  referred  to  require  that  there  shall  be  half  a  year's  rent 
due,  and  no  sufficient  distress  to  satisfy,  not  such  half  yearns  rent, 
but  the  ivrrears  ofreni^  making  a  clear  distinction  between  the  two 
amounts.  In  Doe  d.  Cross  v.  Jordan^  the  counsel,  Mr.  Pkipson, 
in  reply  to  the  remark  of  Aldbrson,  B.,  "  Are  not  the  words 
'half  a  year's  rent'  the  last  antecedent  to  which  the  words  'the 
arrears  then  due'  are  to  be  referred  ?"  remarked :  "  The  words  of 
the  Act  are  simply  '  the  arrears,'  and  are  not  the  said  arrears ;  if 
they  were,  the  affidavit  might  be  bad."  I  think  our  Act  clearly 
confines  the  want  of  distress  to  satisfy  a  half-yearns  rent.  Nothing 
is  said  about  arrears  of  rent.  By  our  Act  50  Greo.  3,  c.  SI,  sec. 
8S,  as  often  as  it  shall  happen  that  one-half  yearns  rent  shall  be  in 
arrear,  and  the  landlord  has  a  right  to  re-enter,  etc.,  and  in  ease 
it  shall  appear  that  half  a  yearns  rent  was  due,  and  no  sufficient 
distress  countervailing  the  arrears  then  due,  the  lessor  shall  recover 
in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally 

>  8  Bzch.  149. 
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demanded,  and  if  the  lessee  shall  permit  judgment  to  be  recovered  ^^'^^' 
and  execution  to  be  executed  thereon  without  paying  the  rent  and  Doe  d, 
arrearg,  he  shall  be  barred,  etc.  The  60  Geo.  8,  c.  81,  was  C^m^ 
repealed  by  IS  Vic,  c.  53,  which  re-enacted  the  SSnd  section  as  |^^ 
section  86  of  IS  Vici  in  almost  identical  word^.  Under  these 
enactments,  and  the  decisions  referred  to^  I  think  it  cannot  be 
doubted  but  that  an  affidavit,  similar  to  the  one  used  in  this  case^ 
would  have  been  amply  sufficient  to  entitle  the  lessor  of  the 
plaintiff  to  judgment ;  but  our  present  Act,  as  contained  in  the 
fievised  Statutes,  is  quite  different,  and  makes,  in  my  opinion,  an 
entire  change.  The  Legislature,  in  the  exercise  of  its  discretion, 
has  thought  proper  to  substitute  quite  a  different  enactment  from 
that  in  force  when  the  Revised  Statutes  came  into  operation, 
which,  I  think,  the  Court  must  give  effect  to.  In  the  face  of 
express  words,  what  power  has  this  Court  to  inferfere  with  the 
proper,  nay  only,  meaning  the  words  will  bear?  In  Hoyt  V. 
Stocklon^^  the  Court  decided  that  goods  fraudulently  removed 
could  be  followed  and  distrained,  although  the  rent  may  not  have 
been  due  or  in  arrear  at  the  time  of  removal,  by  reason  of  the 
words  in  our  Act  being  somewhat  different  from  the  11  Geo.  S, 
c.  19,  the  decisions  on  which  Statute  are  quite  different.  The  . 
Court,  in  delivering  judgment,  at  page  63,  says :  '<  Instead  of  the 
important  words  to  prevent  the  landlord  or  lessor,  landlords  or 
lessors,  from  distraining  the  same  for  arrean  of  rent,  so  reserved 
as  in  the  English  Statute,  we  have  in  our  Act  simply  *  to  avoid  a 
distress.'  Thib  very  great  difference  of  phraseology  we  must 
presume  was  intentionally  adopted  by  the  Legislature,  and  for 
what  purpose,  if  not  to  meet  cases  which  &irly  come  within  the 
mischief  to  be  remedied,  but  which  the  peculiar  words  of  the 
English  Act  have  been  held  not  to  cover?''  The  omission  of  the 
word  arrears  in  the  4th  section  of  the  Act,  upon  which  Hoyt  v. 
Stockton  was  decided,  made  all  the  difference,  and  I  cannot  see 
why  the  omission  of  the  same  word  in  the  84th  section  of  the 
same  Act  should  not  have  an  equal  effect  in  the  construction  of 
the  section,  and  why  it  should  not  be  held  to  have  been  intention* 
ally  omitted  by  the  Legislature,  and  for  a  very  reasonable  purpose, 

>  3  Han.  60. 
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^^^^        to  use  the  substance  of  C0LBBIDOB9  J/s  words  in  Doe  d.  PawM  r. 

Doe  <L        Roe,  "  That  a  landlord  should  have  no  right  to  lie  by  for  a  length 

^^^"^'^^      of  time,  and  then  seek  to  render  the  provisions  of  the  Statute 

^',         aTailable.'*     In  my  opinion,  the  lessors  are  not  entitled  to  proceed 

under  the  S4th  section,  if  there  is  a  sufficient  distress  on  the 

piemises  to  satisfy  a  half-year*s  rent,  no  matter  how  much  may  be 

due  for  arrears  beyond  the  half-year's  rent,  and  the  rule  for 

judgment  against  the  casual  ejector  should,  I  think,  be  refused. 

Wbldon  and  Fishbr,  J.  J.,  concurred  in  the  judgment  of 
Dotf,  J. 

BuU  for  judgment. 


Jyne. 


I9ie  PABLEE  V.  THE  AGEICULTUBAL  INSUKANCE  COMPAHY. 


Insolvent  Act  of  1869 — Assignment — Necessity  of  being  in  duplicate — 
Registry  ^Beal  estate — Paesing  of  title — Poliey  of  insurance. 

A  deed  of  assignment  was  executed  by  a  debtor  under  the  Insolvent  Act  of 
1669,  in  the  form  prescribed,  but  not  in  dupUcate,  neither  was  it  registered : 
Held,  (per  Alliv.  G.  J^  and  Fibhib  and  Durr,  J.  J.,  Wimou,  J^  di99gntienU\ 
That  to  make  the  deed  effectual  to  pass  the  title  to  real  estate  under  the 
Insolvent  Act»  it  should  have  been  executed  in  duplicate,  and  that,  .hot 
having  been  executed  in  dunlicate  nor  registered,  or  livery  of  seizin  given, 
the  title  remained  in  the  debtor.  Per  Wi£aov,  J.,  Whether  the  <%cial 
assignee  could  or  could  not  have  taken  possession  under  such  a  deed,  he  not 
doing  so,  and  the  debtor  remaining  in  possession,  the  latter  had  such  an 
insurable  interest  as  would  enable  him  to  recover  upon  a  policy  of  fii« 
insurance. 

This  was  an  action  upon  a  policy  of  insurance  for  $500  for  one 
year  from  SSrd  January,  1874,  upon  premises  decribed  in  the 
policy  as  follows:  *'  On  the  following  property  situate 

as  described  in  the  application  and  survey,  bearing 
even  date  herewith,  and  which  is  hereby  referred  to  as  forming 
part  of  the  policy,  viz  :  $400  frame  dwelling  house,  owned  by 
assured  and  occupied  by  a  tenant,  situate  at  Studhoim,  Mill 
Sxream,  County  King's,  New  Brunswick ;  $100  on  frame  barn  on 
said  premises,  owned  and  occupied  as  aboye.  Loss,  if  any,  payable 
to  Jonas  Clarkson,  Deputy  B^strar,  Oromocto,  Sunbury  County, 
N.  B/'  According  to  the  terms  of  the  policy :  *'  All  applications 
for  insurance  must  be  made  in  writing,  prepared  by  an  authorized 
agent  of  the  Company,  and  signed  by  the  applicant,  or  by  his 
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authoritj;  and  all  statements  contained  in  the  application  will  be         ^^'^^ 
taken  and  deemed  to  be  warranties  on  the  part  of  the  assured,*'       Parlh 
etc.,  etc.     "  If  any  misrepresentation  or  concealment  of  facts  has  •• 

been  made  in  the  application ;  or  if  the  applicant  ha  s  misstated  . 
his  interest  in  the  property,  or  if  he  shall  in  any  manner  make  any       Inb.Co. 
attempt  to  defraud  this  Company,  the  policy  shall  be  void." 

The  defendants  pleaded  ten  pleas. 

The  cause  was  tried  before  Fishbr,  J.,  at  the  Circuit  Court  for 
King's  in  July,  1875.  It  appeared  in  evidence  that  the  plaintiff, 
in  May,  1870,  made  an  assignment  under  the  10th  section  of  the 
Insolvent  Act  of  1869,  to  the  official  assignee  for  King's  County ; 
but  the  assignment  was  not  made  in  duplicate  as  required  by  the 
Statute,  and  it  was  not  registered  on  the  County  Records.  It  did 
not  appear  that  any  meeting  of  creditors  had  been  called  under 
the  Statute,  or  that  anything  had  been  done  under  the  assignment ; 
but  it  was  contended  that,  whether  the  assignment  was  in  dupli- 
cate or  not,  it  operated  as  an  estoppel  against  the  plaintiff  so  as 
to  prevent  him  from  afterwards  claiming  any  interest  in  the 
property.  Leave  was  granted  to  move  for  a  nonsuit,  or  that  a 
verdict  should  be  entered  for  the  defendants,  on  the  ground  that 
by  the  assignment  the  plaintiff  had  parted  with  all  his  interest  in 
the  property ;  and  the  issues  in  fact  were  left  to  the  jury,  who 
found  for  the  plaintiff  upon  them  all. 

In  Michaelmas  term  last.  Dr.  Barker,  Q.  C,  moved,  pursuant 
to  the  leave  reserved,  for  a  nonsuit,  or  that  a  verdict  should  be 
entered  for  the  defendant;  or  failing  that, for  a  new  trial.  Rule 
nut. 

April  13.  Geo,  6,  Gilbert  and  fV.  Pugsley  shewed  cause,  and 
contended,  that  even  if  the  deed  of  assignment  had  been 
executed  in  duplicate,  registry  or  livery  of  seizin  was  necessary 
under  the  laws  of  this  Province,  for  the  passing  of  the  title  to  real 
estate.  The  Insolvent  Act  made  provision  for  registry,  shewing 
that  the  Legislature  did  not  intend  to  alter  the  law  relating  to 
passing  property  in  real  estate,  as  it  existed  previous  to  the  Act. 
They  also  contended  that  the  verdict  was  not  against  evidence, 
and  likewise  that,  although  the  insured  agreed  that  all  statements 
in  his  application  for  insurance  should  be  warranties,  that  did  not 
make  them  warranties  unless  material  to  the  risk :  Phil.  Ins.  sec. 
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72.      There    was    no    evideace  that  plaiatiff  was  a  trader  And 

Parlu       capable  of  making  an  assignment  in  bankruptcy. 

••  Dr.  Barker^  Q,  C,  in  support  of  the  rule.      1.  As  to  the  assign-^ 

AoBicDLTDiuL  ^^^^  ^^  baukfuptcy.     The  plaintiff  is  estopped  by  his  deed  of 

Ihb.  Co.       assignment  from  saying  he  is  not  a  trader.     He  is  also  estopped 

by  this  deed  from  saying  he  is  still  the  owner  of  the  property. 

The  Court  must  presume  everything  against  him — that  in  making 

the  assignment  he  did  everything  the  law  required  him  to.     It 

will  also  presume  that  the  official  assignee  performed  his  duty« 

and  did  all  that  he  should  do^  and  he  could  not  carry  out  the 

trust  unless  he  obtained  the  deed  in  duplicate.     He  also  submitted 

that  the  verdict  was  entirely  against  evidence^  and  that  any  mis^ 

statements    in  the   application    avoided  the   policy*       It  was  a 

question  for  the  jury  whether  a  miiirepresentation  was    material; 

but  where  the  statement  is  a  warranty  its  materiality  is  not  for  the 

jury  at  all ;  Marshall  v.  The   Times  Insurance  Co.;  *  Anderson  v. 

Fitzgerald.* 

Cur.  Adv.  Vali. 
The  judgment  of  a  majority  of  the  Court  (Axlbn,  C.  J.,  Fisubk, 
and  Duff,  J.  J.,)  was  now  delivered  by 

Allen,  C.  J.  The  assignment,  without  registry,  was  clearly  in- 
sufficient to  pass  the  title  to  this  property,  under  the  Acts  of  this  Pro- 
vince; and  without  livery  of  seizin  it  would  not  do  so  as  a  feoffment, 
at  Common  Law.  Whatever  operation  it  could  have,  must  have 
been  under  the  Insolvent  Act  of  1869;  and,  in  our  opinion,  it  would 
not  operate  to  pass  the  title  under  that  Act,  unless  its  requirements 
were  complied  with.  Suppose  that  after  the  execution  of  one  part 
of  the  deed  of  assignment,  and  before  the  duplicate  could  be  pre- 
pared, the  assignor  had  changed  his  mind  or  found  himself  in  a 
position  to  liquidate  his  debts  in  full  without  going  into  insol- 
vency, would  it  not  be  hazardous  for  the  assignee  to  call  a  meeting 
of  creditors,  and  for  the  creditors  to  proceed  and  appoint  a  credi- 
tors' assignee?  Would  the  assignor,  under  such  circumstances, 
be  subject  to  prosecution  for  an  offence  committed  under  the  Act  ? 
It  is  unnecessary  to  inquire  what  were  the  reasons  which  influ- 
enced the  Legislature  in  requiring  the  assignment  to  be  executed 

1 4  All.  618.  '  4  H.  L.  Gas.  604. 
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in  duplicate.     It  is  sufficient  to  say  that  it  has  done  so.     There         ^^"^^ 
may  be  no  apparent  reason  for  the  grantor  of   a  power  requiring       Pabln 
that  a  conveyance  under  it  should  be  executed  in  presence  of  three  *^' 

witnesses  in  place  of  two,  yet  if  he  did  so  require,  there  would  be  AaaioutTumAL 
little  doubt  that  a  conveyance  executed  under  it  in  presence  of  !■•.  Oo. 
two  witnesses  would  be  invalid.  We  think,  therefore,  that  the  title 
did  not  pass  to  the  assignee  under  the  assignment,  it  not  being 
registered  under  the  Registry  Acts,  or  executed  in  duplicate  under 
the  Insolvent  Act.  Having  arrived  at  this  conclusion,  it  is 
unnecessary  for  us  to  express  any  opinion  as  to  whether  there 
would  be  an  insurable  interest  left  in  the  plaintiff  had  he  executed 
the  assignment  in  accordance  with  the  Act.  At  present  we  are  not 
prepared  to  assent  to  the  proposition  that  there  would  be.  We 
think  the  Rule  for  a  nonsuit  must  be  discharged.  We  are  of 
opinion,  however,  that  the  findings  of  the  jury  on  several  of  the 
issues  left  to  them  are  clearly  contrary  to  evidence,  and  that  there 
should  be  a  new  trial  on  that  ground — ^the  costs  to  abide  the 
event  of  the  suit. 

Weldon,  J.  After  stating  the  facts  in  the  case  and  referring  to 
sees  1.  2,  S,  7, 10  and  11  of  the  Insolvent  Act  of  1869,  continued: 
In  the  absence  of  any  evidence  to  shew  the  assignment  had  been 
acted  upon  or  a  compliance  with  any  of  the  provisions  of  the 
Insolvent  Act,  the  plaintiff  remaining  in  the  possession  of  the 
real  estate  and  the  buildings  thereon,  he  had,  it  was  contended, 
an  insurable  interest  therein,  on  the  S3rd  day  of  January,  1874, 
when  this  policy  of  insurance  was  effected,  and  continued  so  down 
to  the  time  when  the  loss  occurred,  for  which  this  action  is 
brought.  The  provisional  assignee  has  not  interfered  or  claimed 
the  property.  It  is  unnecessary  to  express  an  opinion  upon  the 
point  whether  he  could  interfere,  as  no  such  question  arises,  and 
in  the  entire  absence  of  his  intervening,  I  am  of  the  opinion  the 
plaintiff  having  an  undisturbed  possession  of  the  premises  had  an 
insurable  interest  therein.  The  cases  of  Lingley  v.  Ihe  Queen 
Insurance  Company  ;*  Marter  v.  Hamilton  ,*»  Jackson  v.  Burnham  ,•" 
all  bear  upon  this  subject.  I  think,  therefore,  the  rule  for  entering  a 
nonsuit  on  the  point  reserved  ought  to  be  discharged. 

>  I  Han.  280.  '  16  Jar.  153.  '  8  Ezch.  172 ;  22  L.  J.  Bz.  16. 
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^^^^  As  to  the  other  grounds  for  a  new  trial  I  concur  in   the  views 

Parlm       expressed  by  the  Chief  Justice. 
^J"  Wetmorb,  J.       After  commenting  at  some  length  on  the  Act, 

AoRiouLTURAL  ®*^^  * — ^^  doubt  thc  words  of  the  7th  section  are  that  the  deed  or 
Ins.  Co.  instrument  of  assignment  and  deed  of  transfer  by  the  assignee— if 
executed  in  theDominionoutof  Quebec— shall  be  in  a  particular  form 
or  in  a  form  equivalent  thereto,  and  they  should  be  in  duplicate; 
but,  upon  considering  the  7th,  8th,  9th,  10th,  1 1th  and  l£th  sectioni 
of  the  Act,  I  think  the  clearly  obvious  inten  tion  of  the  Legislature  is, 
that  on  execution  of  a  deed  according  to  the  form  in  section  7 
or  its  equivalent,  the  insolvent's  property  real  and  personal  shoald 
pass  to  the  assignee,  and  without  the  deed  being  executed  in 
duplicate ;  that  executing  the  deed  in  duplicate  is  merely  a  mat- 
ter of  direction  for  the  convenient  management  of  the  estate  and 
not  necessary  to  give  validity  to  the  assignment,  and  any  duplicate 
required  can  be  executed  at  any  time.  The  14th  section  of  38 
Vic.  c.  16,  an  Act  respecting  insolven  cy,  does  not  require  the 
assignment  by  the  debtor  on  whom  a  demand  is  made  by  a  creditor 
to  be  in  duplicate.  Courts  are  to  construe  a  Statute  so  as  to  carry 
out  the  object  of  the  enactment :  per  H  olroyd,  J.,  in  Edwardi  v. 
Dick;  also  see  Fisher  v.  The  Vol  Trovers  As  phalt  Company*  In 
the  latter  case  the  Court  left  out  words  so  as  to  get  at  the  inten- 
tion of  the  Legislature.  Though  I  unfortunately  am  not  able  to 
agree  with  my  learned  Brethren  as  to  the  necessity  of  executing 
the  deed  in  duplicate  in  order  to  pass  the  ins  olvent's  estate,  I 
quite  agree  with  them  that  there  should  be  a  new  trial. 

Buie  ahsohUefor  new  trials  costs  to  abide  the  event, 

>  4  B.  *  Aid.  217.  «L.  R.  1  C.  P.  D.  259. 
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RUEL  v.  THE  CONSOLIDATED  EUROPEAN  AND    NORTH  1876 

AMERICAN  RAILWAY  COMPANY. 


Garnishee  Act,  38  Vic,  c,  5 — AtUichment   of  debts  —  Corporation  —Agent 

of —  Whether  money  received  6//,  can  he  attached  hy  creditor  if 

Corporation — Where  deposit  made  with  hankers   hy 

ayent  in  his  own  nam^  of  money   of  princi^ 

pal —  Whether  liable  to  attachments^ 

Public  officers. 

Money  received  by  an  agent  of  a  Corporation  is  liable  to  attacbment  nnder  the 
38  Vic.  c.  6,  by  a  creditor  of  the  Corporation,  though  it  was  received  by  snch 
agent  in  the  conrse  of  his  employment,  and  held  by  him  with  the  assent  of 
the  Corporation  and  not  adversely. 

M.,  Assistant  Superintendent  of  a  Railway  Company  deposited  in  his  own  name  for 
safekeeping  with  J.  A  Co.,  private  bankers,  money  known  to  belong  to  the  Co. 
Held,  that  the  relation  of  debtor  and  creditor  existed  between  J.  &  Co.  and 
the  Railway  Co.,  and  the  debt  could  be  attached  by  a  creditor  of  the  latter. 

The  Post  Office  Inspecor  held  in  his  hands  a  check,  received  from  the 
Postmaster  General  of  Canada,  in  favor  of  M.,  Assistant  Superintendent  of  a 
Railway  Co.,  to  pay  an  indebtedness  of  the  Government  to  the  Co.  Held, 
that  under  these  circumstances,  the  Inspector  was  not  liable  to  garnishee 
process,  at  the  suit  of  a  creditor  of  the  Co. 

This  was  a  case  referred  to  the  Court  by  consent  of  the  parties 
and  on  the  order  of  the  Chief  Justice.  The  facts  were  as  follows : 
The  defendants  were  indebted  to  the  plaintiff  in  a  large  sum  of 
money,  and  he  had  obtained  an  attaching  order  under  the  Act  38, 
Vict.  c.  5,  which  he  had  served  on  the  following  persons  and 
corporations,  namely  :  Howard  D.  McLeod,  S.  Jones  &  Co.,  W. 
H.  Olive,  George  Freeze,  Robert  Freeze,  John  McMillan,  The 
Fredericton  Branch  Railway  Co...  and  The  New  Brunswick  and 
Canada  Railway  Co.  McLeod  was  the  Assistant  Superintendent 
of  the  defendant  Company,  whose  line  of  railway  was  from  St. 
John,  in  this  Province,  to  Bangor  in  the  State  of  Maine,  and  the 
receipts  from  this  end  of  the  line  passed  through  his  hands  before 
being  sent  to  the  Treasurer  of  the  Company  at  Bangor — he  first 
paying  the  bills  of  the  Company,  and  then  remitting  the  surplus. 
If  he  was  liable  as  garnishee,  it  was  only  by  reason  of  having 
money  in  his  hands  in  this  capacity.  George  and  Robert  Freeze 
were  ticket  agents  in  the  employ  of  the  Company,  and  in  the 
course  of  their  employment  had  received  amounts  which  had  not 
been  forwarded  when  they  were  served  with  the  orders.  The 
money  in  Olive's  hands  was  receivad  by  him  for  tickets  of  the 
Company,  sold  under  an  arrangement  by  which  h3  was  to  receive 
a  commission  on  the  sales.     McMillan  was  Post  Office  Inspector, 
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1876  and  the  Company  were,  at  the  time  he  was  served,  entitled  to 

BuiL  receive  an  amount  from  the  Government  of  Canada  for  carrying 

^'  Her  Majesty's  Mails,  which  would  be  paid  through  him.     In  fact, 

^  it  was  admitted  that  he  held  in  his  bands  a  check  of  the  Post- 

COHBOLIDATBD 

E.  &N.A.  master  General  in  favor  of  McLeod  or  order.  S.  Jones  &  Co., 
Railway  Co.  were  private  bankers  and  McLeod  had  made  a  deposit  of  a  sum  of 
money  with  them  for  safe  keeping  in  his  own  name,  chough  the 
money  was  known  to  belong  to  the  Company.  The  objections 
raised  on  the  part  of  the  defendants  were,  that,  McLeod  being  the 
agent  and  employee  of  the  Company,  he  did  not  stand  in  the 
position  of  a  debtor ;  and  money  in  his  hands  was  really  in  the 
Company's  hands,  and  not  attachable.  The  same  objection  applied 
to  George  and  Robert  Freeze.  That  the  money  in  Jones  &  Co.'a, 
hands  was  not  attachable,  because  it  was  to  all  intents  and  pur- 
poses still  in  the  hands  of  McLeod,  he  having  deposited  it  with 
them  for  his  own  convenience.  That,  as  to  McMillan,  the  check 
was  not  money  in  his  hands  at  all ;  2.  It  was  of  a  class  of  funds 
not  attachablei  being  money  due  from  the  Gt)vernment.  No 
objection  was  made  to  the  amounts  due  from  the  other  garnishees 
being  paid  into  Court. 

Feb.  10.  fVeldon,  Q.  C,  and  Dr.  Barker,  Q.  C,  for  the 
plainti£F.  McLeod  having  made  the  deposit  as  agent  of  the 
Company,  though  in  his  own  name,  his  principals  could  sue  Jones 
&  Co.,  and  therefore  it  is  an  attachable  debt  as  against  the 
Company.  But,  if  not,  then  the  amount  in  McLeod's  hands 
would  be  injcreased  by  so  much  The  next  and  really  important 
question  is,  how  far  money  in  the  hands  of  McLeod,  the  agent  of 
the  Company,  can  be  attached.  This  depends  upon  whether  there 
was  such  an  indebtedness  from  him  to  the  Company  as  could  be 
enforced  at  l.iw.  There  are  not  many  authorities  bearing  upon 
the  point,  but  the  following  may  be  referred  to.  In  Seymour  ▼. 
The  Corporation  of  Brecon,^  where  the  person  sought  to  be  gar* 
nished  was  the  Treasurer  of  a  municipal  corporation,  the  Court 
expressed  doubts  whether  he  was  liable  to  the  process ;  but  there 
the  Corporation  was  municipal,  and  the  Treasurer  held  the  funds 
for  specific  purposes.     That  case  is  in  this  respect  different  from 

>  5  H.  4  N.  961. 
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this,  and  besides  we  cannot  find  that  it  has  ever  been  followed.  ^^*^^ 
Del^inton  v.  The  Mayor  of  Brecon^  clearly  illustrates  the  principle  Ru6l 
that   this   is   an   attachable   debt.      See   also   Dresser  y.  Jones;*  ^' 

Janes  v    Thompson;'  and   Re   The  Warwick  and  Worcester  Rail-  comsolidatid 
way  Co.*  With  reference  to  McMillan,  we  were  of  the  impression     E.  &N.A. 
at  first  that  the  claim  from  him  existed  as  money  j  but  even  if  it  Railway  Co. 
were^  it  is  doubtful  whether  he,  being  a  public  officer,  could  be  sued 
by  the  Company  for    money   had  and   received.      See  Kennett  v. 
H^estminster  Improvement  Commissioners.^ 

C*  N,  Skinner,  Q.  C\,  contra  It  is  clear  attachment  cannot 
issue  against  an  officer  of  a  Corporation  in  a  suit  against  the 
Corporation.  Suppose  I  were  an  officer  of  a  Corporation,  and  to-day 
I  make  up  my  accounts  and  j^lOOO  ia  due,  could  I  be  held  to  bail 
to-night  for  it?  (Atxbn,  C.  J.  Clearly  not,  until  demand. 
Unless  it  is  held  adversely,  the  holding  is  the  holding  of  the 
Company.)  Here  McLeod  did  not  hold  adversely.  A  Corpora- 
tion cannot  act  except  through  its  agents :  there  is  no  person  for 
the  agents  to  pay  over  to,  and  the  money  simply  passes  from  one 
agent  to  another.  Its  mode  of  transacting  business  and  speaking 
is  through  its  agents ;  in  other  words,  the  agents  make  the  Cor- 
poration ;  and  when  money  comes  into  the  handi  of  such  agents 
ii  is  in  the  hands  of  the  Corporation.  With  regard  to  Jones  & 
Co.,  they  cannot  be  garnished  in  this  euit,  because  the  deposit 
was  made  by  McLeod  in  his  own  name,  for  his  own  accommoda- 
tion, unautho.'-ized  by  the  Company.  It  was,  therefore,  not  their 
deposit  at  all.     Ang,   ^  Am.  Corp.,  sees.  312  and  314,  was  cited. 

Weldon,  Q.  C,  in  reply. 

Cur.  Adv.  Vutt 

Allbn,  C.  J.,  now  delivered  the  following  judgment: — The 
question  in  this  case  is,  whether  money  in  the  hands  of  Howard 
D.  McLeod,  which  he  holds  as  the  Assistant  Superintendent  of 
the  Railway  Company,  can  be  attached  by  a  judgment  creditor  of 
the   Company,  under  the  Act  38  Vic,  c.  5.'     At  the  time  the 

»  28  Beav.  SOO.  'S  C.  B.  K.  S.  429. 

»  27  L.  J.  Q.  B.  234.  «  2  DeG.  F.  A  J.  354.  »  11  Exch.  349. 

'  Which  declares  that  "  when  any  action  is  commenced  in  respect  to  any  cause 

of  action  for  which  a  writ  of  attachment  may  issue,  and  any  debt  or   sum  of 

money  is  due  or  owing  to  the  debtor  from  any  other  party,  it  shall  be  lawful  for 

the  party  to  whom  such  first  cause  of  action  subsists,  to  attach  and  recover  in 
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1876.        garnishee  process  was  served,  the  head  office  of  the  Company  was 

RuiL        at  Bangor,  in  the  State  of  Maine,  and  the  Treasurer  resided  there. 

"•  McLeod  resided  in  St.  John,  and  had  charge  of  the  road  in  this 

^  Province,  and  all  the  money  collected  here  passed  through  his 

E.&N.A.     hands,  and  he  paid  the  bills  against  the  Company  from  time  to 

Railway  Co.  time  as  they  were  approved.  He  made  up  and  rendered  to  the 
Company  a  monthly  statement  of  the  amounts  received  and  paid 
by  him,  striking  the  balance ;  an  account  of  that  kind  was  made 
up  for  the  month  of  August,  1875,  shewing  a  balance  due  from 
him  to  the  Company.  On  the  15th  September  last,  when  the 
process  was  served  upon  him,  McLeod  had  in  his  hands  $S358 
belonging  to  the  Company,  and  there  was  also  in  the  hands  of 
Simeon  Jones  &  Co.  a  sum  of  $16^1,  which  McLeod  had  deposited 
there  in  his  own  name,  but  which  was  the  money  of  the  Company. 
The  Treasurer  of  the  Company  knew  that  McLeod  deposited  the 
moneys  collected  by  him  with  Jones  &  Co.  The  objection  to  this 
proceeding  is,  that  money  in  the  hands  of  an  agent  is  in  the  hands 
of  the  Company  itself,  and  therefore  not  subject  to  garnishee 
process.  But  though  for  some  purposes  the  possession  of  the 
agent  may  be  the  possession  of  the  principal,  the  question  here  is 
whether  a  sum  of  money  in  the  hands  of  an  agent  is  not  a  debt 
due  to  the  principal  ?  I  think  it  is.  If  McLeod  had  refused  to 
pay  over  the  money,  the  Company  could  have  recovered  it  in 
an  action  for  money  had  and  received,  and  if  they  had  allowed 
six  years  to  elapse  after  demanding  the  money,  and  before  bring- 
ing the  action,  he  could  have  pleaded  the  Statute  of  Limitations. 
His  position  differs  from  that  of  a  Cashier  of  a  Bank,  who  has  no 
separate  and  independent  possession  of  the  moneys  of  the  Bank. 
Here  the  relation  of  debtor  and  creditor  existed.  McLeod  was 
not  the  Treasurer  of  the  Company,  but  was  clearly  an  accounting 
party  to  the  Company  for  the  moneys  which  he  received  and  dis- 
bursed, therefore  I  think  the  money  in  his  hands  was  money 
owing  from  him  to  the  Company,  and  as  such,  was  subject  to 
garnishee  process.     In  Seymour  v.  T/te  Mayor  of  Brecon,^  an  appli- 

the  manner  hereinafter  provided,  any  debt  or  sum  of  money  due  or  owing  to  his 
debtor  from  any  other  party,  or  sufficient  thereof  to  satisfy  the  claim  of  the 
primary  creditor." 

»  6  H.  &  N.  961. 
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cation  was  made  to  set  aside  aa  order  attaching  money  belonging  ^^ 

to  the  defendants  in  the  hands  of  their  Treasurer,  and  it  was  contend-        Buu 

ed  that  as  the  Treasurer  was  the  mere  servant  of  the  Corporation  ^' 

Thi 
the  money  was  in  their  possession  and  was  not  liable  to  be  attached.  covbouda.tmd 

The  question  was  not  decided,  though  the  Court  expressed  a  doubt  e.  &  N.  A. 
whether  money  in  the  hands  of  the  Treasuier  of  a  Corporation  Railway  Co. 
was  analogous  to  money  in  the  hands  of  a  banker.  With  respect 
to  the  money  deposited  with  Simeon  Jones  &  Co.,  there  can  be 
no  doubt  about  that  being  liable  to  be  attached,  as  it  is  not  pre- 
tended that  they  are  the  agents  of  the  Company.  The  money 
was  deposited  by  McLeod  in  his  own  name  for  safe  keeping, 
though  it  was  known  to  belong  to  the  Railway  Company.  Jones 
&  Co  held  it  as  bankers,  and  therefore  the  relation  was  simply 
that  of  debtor  and  creditor  :  PoU  y.  Clegg.^  As  to  the  money  in 
Olive's  hands — ^he  was  an  agent  of  the  Company  tor  the  sale  of 
tickets,  and  as  a  compensation  for  his  trouble,  had  the  privilege 
of  running  an  express  free  on  the  railway.  He  also  was  an  ac- 
caunting  party,  and  a  debtor  to  the  Company  for  the  amount  which 
he  received  from  the  sale  of  tickets,  and  if  he  had  refused  to  pay 
the  amount,  the  Company  could  have  recovered  it  in  an  action 
for  money  had  and  received.  There  is  no  substantial  difference 
between  Olive's  case,  and  that  of  George  and  Robert  Freeze. 
They  were  in  the  employ  of  the  Company  and  sold  tickets — 
accounting  for  the  moneys  they  received  and  they  thereby 
became  the  debtors  of  the  Company.  The  liability  of  the  New 
Brunswick  and  Canada  Railway  Co.,  and  the  Fredericton  Branch 
Railway  Co.,  does  not  seem  to  be  disputed.  I  do  not  think 
McMillan  is  subject  to  garnishee  process.  The  money  is  due 
from  the  Government  under  an  agreement  with  the  Postmaster 
General  for  the  carriage  of  mails,  and  Mr.  McMillan,  as  an  agent 
of  the  Post  Office  Department,  would  not  be  liable  to  the  Rail- 
way Company,  at  least  without  shewing  that  the  money  was 
received  by  him  for  the  Company. 

FiSHSB,  J.,  concurred.' 

Judgment  accordingly, 

>  16  M.  &  W.  321. 
'  WuDOH,  WiTMOBi  and  Duff,  J.  J.,  took  no  part  in  this  case. 
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^»76  FARMER  v.  ELLICE. 

^^^'  (Thb  Pbovincial  Building  Socibit,  GAwrrsHBBjj.) 

Oar  tils  Jde  Act  38  Vic.  c.  5 —  Where  a  mortgagee  sells  property  of  pr'unary 

debtor  u  ?  ler  nxortgagey  whether  surplus  can  be  gartMh^d— 

Necessity  for  it  being  aetuafly  received  from 

purcfiaser  before  service  of  order, 

A  Building  Society  held  a  mortgage  against  the  property  of  E.  De&nlt  having 
been  made  in  payment,  the  property  was  sold  under  foreclosure  on  26th 
Febuary,  1876,  and  bid  in  by  M,  for  $545.  The  terms  of  sale  were  10  per 
cent  down,  to  be  forfeited  if  purchase  was  not  carried  out,  and  balance  to  be 
paid  on  delivery  of  deed.  The  purchaser  on  the  day  of  sale,  (26th  February) 
paid  the  solicitor  of  the  Society  $55,  and  on  the  3rd  March  following,  he  ao 
cepted  the  deed  and  paid  the  balance.  The  amount  due  the  Society 
including  expenses  was  $344.47.  An  attaching  order  under  the  Gramishee 
Act,  38  Vic.  c.  5  was  obtained  and  served  on  the  Society,  1st  March,  at  the 
instance  of  F.  a  creditor  of  £.  Held,  That,  as  there  was  not  on  the  1st  March 
when' the  order  was  served,  any  <<debt  or  sum  of  money  due  or  owing"  to  EL 
from  the  Society,  F.  was  not  entitled  to  judgment  against  the  garnishee. 

Quare^  Whether,  if  the  proceeds  of  the  sale  had  been  actually  received  by  the 
mortgagee  when  the  order  was  served,  it  would  have  been  subject  to  attachment 

'lhi8  was  an  application  made  to  Mr.  Justice  Duff,  at  Cham- 
bers, under  38  Vic.  c.  5,  sec.  10  for  an  order  that  the  Provincial 
Building  Society  should  pay  over  to  the  plaintiff^  under  a  garni* 
shee  order  made  by  the  Judge  of  the  County  Court  of  Saint 
John^  dated  1st  March  1876,  a  sum  of  money  in  their  hands, 
alleged  to  belong  to  the  defendant — and  by  his  direction  entered 
on  the  motion  paper.  Ttie  garnishee  order  was  served  on  Ist 
March,  and  a  summons  under  the  same  section  was  issued  and 
served  on  Snd  March « 

The  plaintiff,  under  the  l^th  section,  proved  the  debt  due  and 
owing  to  him  from  the  defendant,  amounting  to  $250.32. 

Tiie  following  was  shewn  to  be  the  state  of  facts  under  which 
the  defendant  was  alleged  to  have  a  claim  against  the  Building 
Society: — The  Society  held  a  mortgage  upon  certain  lands  of  the 
defendant;  and,  default  having  been  made  in  payment  of  the 
monies  secured  thereby,  tiiey  put  up  for  sale  and  sold  the  mort^ 
gaged  property  at  public  auction,  on  26th  February,  1876, 
pursuant  to  a  power  of  sale  contained  in  the  mortgage.  One 
Myles  became  the  purchaser  of  it  for  the  sum  of  $545.  By  the 
terms  of  sale  the  purchaser  was  required  to  pay  ten  per  cent 
down,  and  the  balance  of  the  purchase  money  on  delivery  of 
deed ;  and  the  deposit  was  to  be  forfeited,  in  the  event  of  the 
purchaser  failing  to  complete  the  purchase.  Pursuant  to  the 
terms  of  sale  Myles,  on  the  day  of  sale,  paid  Mi.  Stockton,  the 
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solicitor  of  the  Society,  $55,  being  the  deposit  often  p^r  cent.  On 
the  Srd  of  March,  (afker  the  garnishee  order  was  made  and  served) 
Myles  completed  the  purchase  and  paid  Mr.  Stockton,  for  the 
Society,  the  balance  of  the  purchase  money.  The  amount  at  that 
time  due  to  the  Society  on  the  mortgage,  including:  costs  of  adver- 
tising, auctioneer's  charges  and  solicitor's  costs,  was  $344.47. 
After  deducting  this  amount  from  the  proceeds  of  sale,  there  was 
a  surplus  of  $200.53  left  in  the  hands  of  the  Society  on  3rd 
March.  Either  on  the  same  day  that  the  balance  of  the  purchase 
money  came  into  Mr.  Stockton's  hands  or  the  day  before,  the 
solicitor  of  the  defendant  presented  an  oider  from  the  deftndant 
for  payment  of  the  surplus.  Having  heard  that  a  paper  had  been 
served  on  the  Secretary  of  the  society,  on  1st  March  which, 
although  he  had  not  seen  it  he  believed  to  be  a  garnishee  order, 
Mr.  Stockton  refused  to  pay  the  money  or  accept  the  order, 
alleging  it  was  a  matter  of  indifference  to  whom  he  paid  the 
money,  but  that  he  did  not  want  the  society  to  get  into  difficulty 
about  it. 

C  N.  Skinner,  Q.  C,  for  the  primary  creditor,  contended, 
1.  That,  inasmuch  as  Myles  had  agreed  to  pay  for  the 
property  on  the  tendering  of  the  deed,  the  money  was  then  owing 
from  him  to  the  Society,  upon  which  money  the  Society  at  most 
had  a  lien  ;  and,  inasmnch  as  the  money  was  going,  after  the 
payment  of  the  mortgage,  to  the  primary  debtor,  it  was  the  samo 
in  point  of  law  as  if  owed  directly  by  the  Society;  and  the 
money  having  actually  come  into  the  hands  of  the  Society  two 
days  afker  service  of  process,  it  would  then  come  in  under  the 
garnishment.  /fS.  The  debt  due  by  Myles  was  not  due  on  a 
contingency.  3.  The  money  in  the  Society's  hands,  after  pay- 
ment of  mortgage,  could  be  recovered  in  an  action  by  EUice  for 
money  had  and  received,  and  was,  therefore,  garnishable  Fish. 
Dig.  370;  Dresser  Y,  Jones,^  and  Sparks  v.  Younge*  were  cited. 

A.  A.  Stockton,  contra.  1st.  Service  on  1st  March  would  not 
bind  money  after  acquired  on  the  3rd,  as  the  Act  38  Vic,  c.  5, 
sees.  1  and  4,  plainly  shew  the  debt  sought  to  be  garnished  must  be 
due  and  owing  at  the  time  of  the  service  of  the  order.     As  to 
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Elliok. 


■  6  C.  B.  K.  8.  429. 


«8Ir.  C.  L.  E.  Ex.  251. 
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_  what  debts  may  be  attached   see  Arch.   Pr.  (12  ed.),  p.   IH ; 

■  Day's  a  L.  P.  Act,  314-816 ;  Harr.  C.  L.  P.  Act,  898.  8.  This 
is  an  equitable  claim  at  most,  and  cannot  be  garnished.  Section  S 
is  explicit  on  this  point  in  case  of  judgment  recclvcfredy  and  section 
10  only  contemplated,  in  case  of  no  judgment,  claims  upon  which 
a  suit  at  Common  Law  might  be  brought:  Re  Price;*  Horniy  v. 
Cox:*  see  note  on  p.  94;  fVright  r.  Rase*  8.  This  is  a  debt 
due  upon  a  contingency,  and  cannot  be  garnished:  see  section  41 , 
sub-section  2.  If  Myles  had  failed  or  refused  to  complete 
purchase,  could  primary  creditor  have  compelled  (he  Society  to 
pay  the'  amount  ?  The  Building  Society  would  have  to  sue ;  the 
claim  was,  therefore,  contingent :  Arch,  Prac.  (12  ed.)  714  j  Drake 
Alt,  (4  ed.)  sec*  551 ;  Tncker  ▼.  ClisbyJ" 

Cur.  Adv.  VuU. 
The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  By  35  vie.  c.  5,  sec.  1.  "When  any  action  is 
commence!  in  respect  to  any  ciuse  of  action  for  which  a  writ  of 
attachment  may  issue,  and  any  debt  or  sum  of  money  is  due  or 
owinar  to  the  debtor  from  any  other  party,  it  shall  be  lawful  for 
th^'  party  to  whom  such  first  cau.se  of  action  subsisted.,  etc.,  to 
attach  and  recover  in  the  manner  hereinafter  pro*,  ided,  any  debt 
or  sum  of  money  dtie  or  owing  to  his  debtor,  from  any  other  party  '* 
(garnishee)  "  or  sufficient  thereof  to  satisfy  the  claim,"  etc. 
Under  this  section  the  plain lifF  claims  that  he  is  entitled  to 
judgment  against  the  Building  Society,  under  section  12,  either 
for  the  whole  surplus  after  deducting  the  amount  due  on  the 
mortgage  to  the  Society,  or  at  all  events  for  the  sum  of  $56  paid 
on  26th  February.  Without  expressing  any  opinion  upon  the 
other  points  raised  on  the  a'-gumtnt,  we  are  of  the  opinion  that 
there  was  no  "debt  or  sum  of  money  owing"  to  the  defendant 
from  the  Building  Society  on  1st  March,  when  the  garnishee 
order  was  served,  and  therefore,  that  the  plaintiff  is  not  entitled 
to  judgment  against  them  for  any  amount  whatever.  The  sum  of 
$55,  whether  it  be  regarded  as  a  payment  on  account  of  the 
mortgage  or  as  a  deposit  subject  to  forfeiture,  cannot  be  regarded 


»  L.  B.  4  C.  P.  166. 
*  2  Sim.  k  St.  323. 


«L.  R.  4Ch.  92. 
♦12  Pick.  22. 
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Pi-xicticti^-Signin  I  jifd'jment-^VacHtion  unlet  section  5  5  of  C,  L»  P.  Act — 

Four  diy  Rule —  Where  twznttj  flays  have  expired  since 

verdict  and  before  jiulf/ment, 

Section  56  of  the  0.  L.  P.  Act  of  1873,  providing  a  vacation,  (since  repealed) 
applied  as  well  to  actions  begnn  before  as  after  the  passing  of  the  Act ;  and 
where  a  verdict^  in*a  suit  commenced  before  the  Act,  was  rendered  after  the 
20th  August,  it  was  held  that  the  time  for  signing  judgment  did  not  begin  to 
run  until  the  1st  of  October. 

Where  judgment  is  signed  in  term,  and  twenty  days  have  expired  since  verdict, 
Held,  (per  FisHbb  and  Wktmobi,  J.  J.,  Duir,  J.,  dubitante).  That  it  is  not 
necessary  to  enter  a  four  day  Rule. 

The  determination  of  this  point  was  not  necessary  for  the  decision  of  the  case 
before  the  Court. 

In  Michaelmas  term^  1875,  fVeldon,  Q.  C,  moved  to  set  aside 
a  judgment  signed  in  this  cause  against  the  defendant  on  the  I4th 
October  in  that  year.  The  action  was  commenced  before  the 
Common  Law  Procedure  Act  (36  Vic.  c.  31)  went  into  force.  It 
was  tried  on  27th  August,  1875,  at  the  Saint  John  Circuit, 
holden  by  virtue  of  the  38  Vic.  c.  15.  There  was  no  stay  of 
Postea,  and  the  plaintiff  signed  judgment  on  the  14th  October 
(being  the  second  day  of  Michaelmas  term),  and  without  having 
entered  any  Rule  for  Judgment. 

The  ground  upon  which  the  rule  was  moved  was  that  by  the 
56th  section*  of  the  C  L.  P.  Act,  the  verdict  having  been  ren* 
dered  after  the  20th  August,  the  twenty  days,  which  must  expire 

»  This  section  is  no  longer  in  force,  having  been  repealed  by  the  Legislature. 


V. 

Eluoi. 
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as  money  either  "  due  or  owing  "  by  the  Society  to  the  defendant.  ^^*i^ 
And  the  residue  of  the  money  was  not  even  in  the  Society's  hands  Fabmbb 
when  the  order  was  served,  and,  therefore,  in  no  way  could  they 
have  owed  any  of  it  to  the  defendant.  We  refrain  from  express- 
ing any  opinion  as  to  whether  or  not,  supposing  it  had  been  in  the 
Company's  hands,  under  the  circumstances  mentioned,  at  the  time 
the  garnishee  order  was  made,  the  surplus  would  have  constituted 
such  a  debt  or  sum  of  money  due  or  owing  to  the  defendant  as 
could  be  garnished.  It  certainly  could  not  h  ive  done  so  until 
the  money  came  into  their  hands.  We  think,  ttierefore,  that  this 
motion  must  be  dismissed  with  costs. 

Motion  dismissed  with  costs. 
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^Q'^Q  before  judgment  signed,  only  began  to  rnn  after  the  Ist  October. 
JoKiB  The  Court  took  time  to  consider,  and  on  a  later  day  in  the  term, 
granted  a  rule  nisi,  against  which,  on 

Feb.  9,  1876.  A.  L.  Palmer,  Q.  C,  shewed  cause.  The  2  Rev. 
Stat,  p.  340y  sect.  10,  has  done  away  with  the  rule  for  judgment, 
and,  after  twenty  days,  judgment  can  be  signed  either  in  vacation 
or  term  without  it.  It  is  enough  to  enter  the  docket.  The  section 
in  the  C.  L.  P.  Act,  providing  for  a  vacation  does  not  apply  to 
this  case,  because  the  action  was  commenced  before  that  Act  came 
into  force. 

fVeldoVn  (^.  C,  was  heard  in  support  of  the  rule. 

Cur.  Adv.  VuU. 

The  following  judgments  were  now  delivered  :— ^ 

Fisher,  J.,*  After  referring  to  the  Acts  3  Wm.  4,  c.  87,  and 
25  Vic.  c.  87,  he  continued : — In  my  opinion  the  plaintiff  is 
entitled  to  his  judg.nent,  and  the  (yierk  of  the  Pleas  should  enter 
it  at  any  time  on  the  expiration  of  the  twenty  days  whether  in 
term  or  not,  without  the  four  day  rule. 

It  was  contended  that  by  the  56th  section  of  the  C.  L.  P.  Act, 
1873,  the  twenty  days  did  not  begin  to  run  until  the  Ist  day  of 
October,  and  that,  as  they  did  not  expire  before  the  signing  of  the 
judgment,  it  was  irregular.  The  215th  section  of  this  Act  repeals 
former  Acts.  Section  216  saves  all  rules  and  regulations  made 
under  the  provisions  of  the  repealed  Acts ;  and  section  217  pro- 
vides that  all  actions  commenced  before  the  Act  may  still  be 
proceeded  with  in  the  same  manner  as  if  the  Act  had  not  been 
pasbcd.  Now,  what  is  meant  by  the  words  ^Hhesame  manner?*' 
When  I  first  read  the  Act  I  supposed  it  meant  the  party  obtaining 
a  verdict  in  a  suit  commenced  under  the  old  practice,  could  pro- 
ceed, without  any  interruption  by  the  new  law,  to  judgment; 
but  on  full  consideration  I  have  arrived  at  the  same  conclusion  as 
my  learned  Brethren  have,  that  "the  same  manner"  refers  to  the 
practice  and  mode  of  proceeding ;  that  the  party  must  proceed  to 
his  final  judgment  in  the  same  manner,  pursuing  the  old  practice 
in  all  respects,  as  if  the  C.  L.  P.  Act  had  not  passed  ;  but  that  he 
is    restricted   from     taking    any  proceedings  until  the  first    of 

*Allbn,  0.  J.,  and  Wbldon,  J.,  took  no  part. 
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October.  This  being  the  case  the  judgment  could  only  be  entered 
according  to  the  C.  L  P.  Act  in  term  and  could  not  be  signed 
antil  the  expiration  of  the  four  day  rule.  I  am,  therefore,  of 
opinion  the  judgment  is  irregular  and  must  be  set  aside  ;  but,  as 
it  is  upon  a  point  of  doubtful  practice,  I  think  there  should  be 
no  costs. 

Wbtmorb,  J.  tiatlon  v*  Flaheny^^  and  Jf^rmk  v.  Plait'  cited 
on  the  argument  both  shew  the  necessity  for  entering  a  rule  tot 
judgment ;  the  latter  that  the  rule  for  judgment  may  be  entered 
the  same  day  judgment  is  signed^  if  the  time  for  the  rule  to  run 
has  elapsed  from  the  first  day  of  the  term.  It  is  not  necessary 
for  the  purposes  of  this  application  to  decide  whether  the  plaintiffs 
under  25  Vic.  cap.  37,  would  be  entitled  to  sign  their  judgment 
in  term  time  without  allowing  the  time  for  expiration  of  a  four  day 
rule  from  the  commencement  of  the  term  to  elapse  where  more' 
than  twenty  days  have  elapsed  between  the  verdict  and  signing  of 
judgment.  My  own  opinion,  however,  is  the  plaintiffs' would  be 
so  entitled,  of  course,  following  the  requirements  of  the 
Act.  Section  215  of  36  Vic.  c.  31,  repeals  25  Vic.  c. 
87.  I  think  the  provision  of  section  217  of  the  C.  L.  F.  Act, 
does  not  interfere  with  section  56 — the  former  merely  enacts  that 
the  manner  and  form  of  proceeding  shall,  as  to  suits  commenced 
before  its  coming  into  operation,  be  the  same  as  if  it  had  uot 
passed — the  latter  designates  a  time  during  which  no  proceeding 
in  any  caie  shall  be  taken,  except  those  provided  for  in  the  section. 
This,  it  seems  to  me,  applies  as  well  to  suits  commenced  before 
as  after  the  56th  sec.  came  into  operation.  The  Legislature  by 
87  Vic.  cap.  9,  specially  authorized  the  holding  of  Circuit 
Courts  during  the  then  current  year,  notwithstanding  anything 
contained  in  said  56  sec,  and  a  similar  enactment  passed  on  10th 
April,  1875,  (  38  Vic.  cap.  15  )  for  the  then  current  year,  and 
these  Courts,  so  to  be  held,  apply  as  well  to  the  trial  of  suits 
commenced  before^  as  after  passing  of  such  56  sec.  If  my  views 
are  correct,  the  twenty  days  required  to  expire  between  the  verdict 
and  judgment  did  not,  by  reason  of  the  56  sec,  begin  to  run 
until  the  first  of  October,  the  verdict  having  been  rendered  aftei* 
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^^^^  the  twentieth  of  August^  consequently  Btgning  judgment  on  the 
JoMis  14th  of  October  was  too  soon.  The  term  commenced  on  the  12th 
of  October,  and  signing  judgment  on  the  14th,  was  before  the 
four  day  rule  could  have  expired.  In  either  case  the  signing  of 
judgment  was  irregular  and  should  be  set  aside ;  but  I  think, 
under  the  doubts  that  may  have  existed  as  to  the  practice,  with- 
out costs. 

Duff,  J.  The  Common  Law  Procedure  Act  makes  sweeping 
changes  in  the  practice  of  the  Supreme  Court;  and,  by  the  21dth 
section,  it  repeals  a  number  of  Statutes,  so  far  "  as  they  relate  to 
jnoceedinfrs  in  actions  in  the  Supreme  Court.**  It  preserves,  how- 
eye  r,  by  the  216th  section,  the  rules  of  Court  and  regulations 
made  under,  or  by  virtue  of  any  of  the  repealed  euac  tments,  until 
they  shall  be  altered  or  rescinded.  And  by  section  217,  notwith- 
standing such  repeal,  ''all  actions  or  proceedings  commenced  before 
this  Act  takes  effect,  under  the  provisions  of  the  said  repealed 
enactments  or  the  practice  of  the  Court  heretofore  existing,  may 
sti/l  be  proceeded-  with  to  their  final  determination,  in  the  same 
manner  as  if  this  Act  had  not  been  parsed,**  It  has  been  argued 
that,  under  this  last  section,  where  there  has  been  no  stay  of 
Postea,  the  plaintiffs  could  proceed  and  sign  judgment  at  any  time 
after  the  expiration  of  twenty  days  from  the  day  of  trial  under 
the  repealed  statute  of  1862.  I  think  that  they  could  not 
do  so.  If  such  a  practice  still  prevailed  the  object  of  the 
66th  section  would  be  defeated.  In  my  opinion,  the  56th  section 
was  designed  to  give  a  vacation  to  the  profession;  the  217th 
section  preserved  the  old  practice  with  reference  to  causes  which 
had  be^n  commenced  before  the  Act  went  into  force,  so  far  as 
they  could  be  pursued  without  depriving  the  profession  ot  the 
relief  from  business  which  the  56th  section  was  intended  to  give 
them.  This  cause  having  been  tried  on  27th  August,  no  other 
step  could  be  taken  in  it  until  after  the  first  day  of  October ;  and 
then  it  would  have  to  be  ''proceeded  with  in  the  same  manner'* 
as  if  the  Common  Law  Procedure  Act  had  not  been  passed.  The 
twenty  days  after  the  first  of  October  not  having  elapsed  before 
day  when  judgment  was  signed,  the  judgment  was  signed 
too  soon,  and  it  must  be  set  aside ;  but  the  point  being  a 
new  one,  without  costs.  The  same  result  would  follow  whether 
it  we>e  necessary  to  enter  a  four  day  Rule  in  term  or  not,  about 
which  I  have  doubts.     Vide  Halton  v.  Flaherty^ ;  Frink  v.  Platf.* 

Rule  absolute, 
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(Obows  Cabi  Bbsibtid.)  Juim. 

Criminal  law-^Praoiiee^^Orand  Jury — Panel — Relationship  to  officers 
who  arretted  prisoner  -Petit  jury  panel — Inclusioa  of  unqwilified 
persons — Whether  gritund  of  dkaVenge  to  array — Where  more 
than  twenty-one  petit  jurors  summoned —  Whether  it  vitiates 
panel — Challenye —  Whether  demurrer  to  can  be  with- 
drawn after  being   overruled — Evidence — Cross- 
examination  —  Mens   rea. 

A  Sheriff  had  summoned  twenty-four  Grand  Jurora,  but  in  his  list  there  was  the 
name  of  B.,  whom  he  had  intended  to  summon  but  did  not,  and  he  had 
omitted  to  add  the  name  of  C,  who  had  been  summoned,  whose  name  was, 
howerer,  added  to  the  list  by  the  Clerk  of  the  Court.  Twenty-two  jurors, 
including  C,  were  sworn,  all  of  whom  had  been  duly  summoned.  Held,  That 
the  panel  was  valid. 

It  is  no  ground  for  quashing  an  indictment  that  soine  of  the  Grand  Jury  were 
related  to  the  officers  who  arrested  the  prisoners ;  neither  is  a  Sheriff  disquali- 
fied from  selecting  and  summoning  the  Grand  Jury,  because  he  directed  the 
arrest. 

The  inclusion  of  the  names  of  unqualified  persons  in  the  petit  jury  panel  is  not 
a  ground  of  challenge  to  the  array. 

Where  the  Sheriff  had  sununoned  twenty-six  persons  as  petit  jurors,  and  the 
Judge  struck  off  the  last  five  names  on  the  list ;  Held,  That  the  summoning 
of  the  additional  number  did  not  vitiate  the  panel,  and  that  the  last  five 
names  were  properly  struck  off. 

On  the  trial  of  a  criminal  case  the  Attorney  General  demurred  to  a  challenge  to 
the  array,  and  the  demurrer  was  overruled,  whereupon  the  Judge  allowed  him 
to  withdraw  his  demurrer  and  traverse ;  Held  (Wbldom,  J.,  dinaentienti)^  That 
this  was  a  matter  in  the  discretion  of  the  Judge,  which  ought  not  to  be  the 
subject  of  review ;  but,  per  Weldoh,  J.,  That  so  soon  as  the  demurrer  was 
held  good,  the  panel  was  thereby  quashed,  and  the  whole  should  have  been 
entered  on  the  record. 

On  the  trial  of  an  indictment  for  riot^  evidence  of  general  conversations  between 
a  witness  and  the  person  at  whose  houne  the  prisoners  were  alleged  to  have 
committed  the  riot  was  not  allowed  to  be  given. 

A  witness  may  be  asked  on  cross-examination  if  he  has  not  previously  made  a 
statement  at  variance  with  his  evidence  on  the  trial ;  but  in  order  to  do  this, 
the  witness*  attention  must  be  called  to  the  particular  statement  by  which  it 
is  proposed  to  contradict  him,  and  he  cannot  be  asked  generally  to  relate  a 
conversation  with  another  person  in  order  to  enable  the  cross-examining 
counsel  to  discover  whether  any  of  his  statements  vary  from  his  evidence  on 
the  trial. 

A  counsel  has  no  right  on  cross-examination  of  a  witness  to  go  into  evidence 
of  what  has  tiJien  place  before  the  Grand  Jury,  though  he  may  shew  that  a 
witness  gave  different  evidence  before  the  Grand  Jury  from  that  which  he  has 
given  on  the  trial. 

On  the  trial  of  an  indictment  for  riot  and  unlawful  assembly  on  the  15th 
January,  evidence  was  given  on  the  part  of  the  prosecution  of  the  conduct  of 
the  prisoners  on  the  day  previous,  for  the  purpose  of  shewing  (as  was  alleged) 
that  B..  in  whose  office  one  act  of  riot  was  committed,  had  reason  to  be 
alarmea  when  the  prisoners  came  to  his  office.  The  prisoners'  counsel  there- 
upon claimed  the  right  to  shew  that  they  had  met  on  the  14th  to  attend  a 
school  meeting,  and  claimed  the  right  to  give  evidence  of  what  took  place  at 
the  school  meeting,  but  the  evidence  was  rejected ;  and.  Held  (per  Allbn,  G. 
J.,  and  Fismni  and  Durr,  J.  J.,  Wbldoh  and  Wbtmobi,  J.  J.,  dissenting).  That 
the  evidence  was  properly  rejected,  because  the  conduct  ojf  the  prisoners  on 
the  14th  could  not  qualify  or  explain  their  conduct  on  the  following  day. 

41 
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It  is  no  ground  for  quashing  a  conyiction  for  unlawful  assembly  on  one  daj, 
that  evidence  of  an  unlawful  assembly  on  another  day  has  been  improperly 
received,  if  the  latter  charge  was  abandoned  by  the  prosecuting  counsel  at  the 
close  of  the  case,  and  there  was  ample  evidence  to  sustain  the  conviction. 

If  a  man  knowingly  does  acts  which  are  unlawful,  the  presumption  of  law  is 
that  the  mens  re%  exists :  ignorance  of  the  law  will  not  excuse  him. 

The  following  Case  was  stated  for  the  opinion  of  the  Supreme 
Court,  under  1  Rev.  Stat.  c.  159^  sec.  22^  by  His  Honor^  the 
present  Chief  Justice  : — 

The  defendants  were  tried  before  me  at  the  last  Gloucester  Circuit,  on 
an  indictment  containing  six  counts  charging  them — 

1st.  Witn  unlawfully  and  riotously  assembling  together  to  disturb  the 
peace,  and  riotously  entering  the  office  of  James  6.  G.  Blackball  on  the 
15th  January  last,  and  unlawfully,  etc.,  throwing  down  the  stove  and 
stove  pipe,  and  unlawfully  and  with  menaces  compelling  Blackball  to  sign 
a  paper  promising  that  he  would  not  have  anything  further  to  do  with 
l!y;hool  meetings. 

2nd.  With  unlawfully  and  riotously  entering  the  house  of  Thomaa 
Ahier,  with  intent  to  extort  from  him  a  sum  of  money,  and  with 
unlawfully  demanding  and  extorting  from  him  S4. 

3rd.  With  unlawfully  and  riotously  entering  the  store  of  C.  Bobin  & 
Co.,  and  unlawfully  and  with  menaces  demanding  and  taking  from  Robin 
a  gallon  of  rum. 

4th.  With  unlawfully  and  riotously  entering  the  house  of  Martin 
Hache,  and  terrifying  and  alarming  him  and  his  family,  and  riotously  and 
with  menaces  demanding  from  him  SI,  and  compelling  him  to  sign  a 
paper  purporting  that  he  would  renounce  the  School  Law. 

5th.  With  unlawfully  and  riotously  assembling  to  disturb  the  peace, 
and  to  enter  the  house  of  Robert  Young,  and  riotously  continuing  in  the 
house,  ( tc.,  and  making  a  riot  there,  and  terrifying  and  alarming  the 
inmates  of  the  house,  and  unlawfully  seizing  and  taking  certain  provis- 
ions of  the  said  Robert  Young. 

6th.  With  an  unlawful  assembly  on  the  15th  January. 

The  defendants  pleaded  "  Not  QuiUy.^ 

When  the  Attorney  General  moved  for  trial,  a  motion  was  made  on 
behalf  of  the  defendants  to  quash  the  indictment,  on  the  following 
grounds :  -  - 

Ist.  That  the  Grand  Jury  list  contained  twenty-five  namen. 

2nd.  That  Samuel  Gammon,  one  of  the  Grand  Jurors,  is  a  father  of 
two  of  the  constables  who  took  part  in  arresting  one  or  more  of  the 
defendants  in  January  last. 

3rd.  That  Frederick  Cole,  one  of  the  Grand  Jurors,  was  a  brother4n- 
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Imw  of  Robert  Ramsey,  one  of  the  constables  who  was  said  to  have         ^^^^ 
assisted  in  the  arrest  of  th?  defen'iaito,  or  some  of    them,  Rmqta 

4th.  That  Albert   Carter,  one  of  the  Grand  Jurors,  had  a   brother  <»• 

married  to  a  sister  of  the  constable  Gammon.  MittLOOx. 

Stlu  That  James  Thompson,  one  of  the  Grand  Jurorg,  was  a  brother-in- 
law  of  the  said  Albert  Carter. 

6th.  That  the  warrents  held  by  one  of  the  constables,  Gammon,  for  the 
arrest  of  one  or  more  of  the  defendants,  at  the  time  they  were  arrested 
at  Garaquet,  were  first  delivered  to  the  High  Sheriff  to  be  executed, 
and  that  the  Sheriff  gave  the  warrants  to  one  of  the  constables. 
Gammon,  to  execute,  and  gave  orders  for  the  arrest  of  one  or  more  of 
the  defendants  under  the  said  warrants. 

7th.  That  the  name  of  James  Chalmers  was  not  on  the  Grand  Jury 
panel  when  it  wa«*  returned  by  the  Sheriff  to  the  Clerk  of  the  Court : 
that  the  name  of  James  Chalmers  was  added  to  the  paael  by  the  Clerk 
of  the  Court  after  the  other  Grand  Jurors  were  sworn  ;  and  that  the  said 
James  Chalmers  w<*s  sworn,  and  served  as  a  Grand  Juror. 

It  appeared  that  the  Sheriff  had  made  out  a  list  of  twenty-four  persons 
to  be  summoned  as  Grand  Jurors — including  the  names  of  Charles  Boss 
and  Hugh  Chalmers  —  whose  names  appeared  respectively  as  the 
eighteenth  and  ninetoenth  on  the  list ;  that  when  the  Sheriff  was  pro- 
ceeding to  summon  the  Jurors,  Boss  told  him  that  he  would  be  unable  to 
attend,  aud  requested  the  Sheriff  not  to  summon  him,  and  he  accordingly 
did  not  do  so,  but  summoned  James  Chalmers  in  his  place.  The  Sheriff, 
however,  omitted  to  strike  Boss*  name  out  of  the  list,  and  to  add  the 
name  of  James  Chalmers. 

Boss  did  not  attend  as  a  juror,  but  James  Chalmers  did.  Twenty-one 
jurors  answered  to  their  names  and  were  sworn,  when  the  foreman  of 
the  jury  called  the  attention  of  the  Clerk  of  the  Court  to  the  fact  that 
James  Chalmers  was  in  attendance  as  a  juror  and  had  not  been  sworn, 
and  the  Clerk  then  added  his  name  to  the  fo  )t  of  the  list  of  Jurors,  and 
administered  the  oath  to  him, — making  the  whole  number  of  jurors 
sworn  to  be  twenty-two.  The  Sheriff  had  either  requested  the  Clerk  of 
the  Court  to  add  the  name  of  James  Chalmers  to  the  list  of  jurors,  or 
assented  to  it  after  it  was  done. 

I  decided, — 1st.  That  relationship  between  the  members  of  the  Gh*aud 
Jury  and  the  constables  who  assisted  in  the  arrest  of  the  defendants,  was 
not  a  disqualification  of  the  Grand  Jurors,  there  being  no  question  in 
this  case  as  to  the  legality  of  the  arrest ;  2nd.  That  the  Sheriff  having 
delivered  the  warrants  to  the  constables  to  be  executed,  did  not  disqualify 
him  from  summoning  the  Ghrand  Jury.  (The  warrants  were  directed  to 
any  of  the  constables  or  Peace  officers  of  the  County) ;  3rd.    That  as 
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James  Chalmers  was  actually  summoned  by  the  Sheriff  to  attend  as  A 
juror,  and  did  so  attend,  the  addition  of  his  name  to  the  list  of  jurors  by 
the  Clerk  did  nob  affect  its  legality;  and  I  therefore  refused  to  quash  the 
indictment. 

The  defendants  then  challenged  the  array  of  the  Petit  Jury  on  the 
following  grounds : — 

First. — That  the  High  Sheriff  of  the  County  of  Gloucester  hath  not 
chosen  the  said  panel  indifferently  and  impartially  as  by  law  he  is  re- 
quired to  do,  but  on  the  contrary  thereof  and  in  breach  of  his  duty  as 
such  Sheriff,  and  contrary  to  the  laws  of  this  Province,  hath  knowingly 
and  improperly  chosen,  summoned  and  returned  a  panel  that  is  partial  to 
the  prosecution,  and  that  does  not  stand  indifferent  between  the  Crown 
and  the  defendants. 

Second, — That  the  said  panel  is  not  indifferent  between  the  Crown  and 
the  defendants,  but  on  the  contrary  thereof,  is  composed  of  persons  hos- 
tile to  the  defendants  and  favorable  to  the  prosecution. 

Ihird. — ^That  the  High  Sheriff  of  the  County  of  Gloueester  hath  re- 
turned upon  the  said  panel  jurors  whom  he  believed  to  be  prejudiced 
against  the  defendants,  or  to  be  more  favourable  to  the  prosecution  than 
to  the  defendants. 

Fourth.^Thsit  the  said  High  Sheriff  of  the  County  of  Gloucester  hath 
not  returned  on  the  said  panel  jurors  selected  by  him  in  the  exercise  of 
his  own  free  and  unbiassed  judgment,  but  on  the  contrary,  he  the  said 
Sheriff  was  guided  and  controlled  or  greatly  influenced  in  the  selection  of 
the  said  jurors  composing  the  said  panel,  or  in  the  selection  of  some  of 
them,  by  the  direction  or  advice,  or  expresed  wishes  of  members  of 
the  Executive  Council  or  Government  of  this  Province,  or  of  some  one  or 
more  of  such  members  of  the  Government,  or  by  the  direction,  advice  or 
expressed  wishes  of  some  other  persons  unknown  to  the  defendants. 

jRf/^.— That  the  said  High  Sheriff  of  the  County  of  Gloucaster  pre- 
viously to  the  selecting,  summoning  and  returning  of  the  said  panel, 
consulted  with  one  or  more  members  of  the  Government  of  New  Bruns- 
wick, as  to  the  parties  whom  it  would  be  advisable  to  select,  summon  or 
return  as  jurors  on  the  said  panel,  and  as  the  result  of  such  e^insulta- 
tion,  returned  the  said  panel. 

Sucih. — That  the  said  High  Sheriff  of  the  County  of  Gloucester  previous- 
ly to  the  selecting,  summoning  and  returning  of  the  jurors  composing  the 
said  panel,  consulted  or  advised  with  a  person  or  with  persons  unknown  to 
the  defendants,  as  to  the  parties  whom  it  would  be  advisable  to  summon 
and  return  as  the  panel  to  try  the  defendants,  and  as  the  result  of  such 
consultation  and  advice,  summoned  and  returned  the  said  panel. 

SevetUh.—Th&t    the    said  High  Sheriff  of  the  Oouuty  of  Gloueester 


Digitized  by 


Google 


TElNtnf  TEEM,  XXXTX  VICT.  487 

previous  to  the  fldeeting  and  simunoaiiig  of  the  joron  composing  the  said  l^^ 
panel,  and  previons  to  the  retnrning  of  the  said  panel,  was  guided 
oontroUed  or  greatly  inflaenced  as  to  the  dass  of  persons  from  which  he 
should  select  and  summon  the  jurors,  to  try  the  defendants,  by  the  advice^ 
direction,  or  expressed  or  understood  wishes  of  certain  members  of  the 
Bxecutive  Goremment  of  this  Province,  or  of  one  member  thereof,  or 
by  the  advice,  direction  or  wishes  expressed  or  understood  of  some 
other  person  or  persons,  and  as  the  result,  summoned  and  returned  the 
said  panel. 

^^.— That  the  said  High  Sheriff  of  the  County  of  Oloucester  hath 
not  fedrly  returned  an  impartial  and  disinterested  panel  to  try  the  defend^ 
ants,  summoned  firom  the  body  of  the  said  County,  but  on  the  contrary 
thereof,  hath  designedly  returned  a  panel  composed  of  jurors  hostile  to 
the  defendants,  and  favorable  to  the  prosecution. 

Ninth.^That  the  said  High  Sheriflfof  the  County  of  Gloucester  hath 
summoned  and  returned  on  the  said  panel  of  jurors,  twenty-six  jurymen 
instead  of  twenty-one,  as  required  by  law ;  at  all  events  more  than 
twenty-one  jurors. 

Tenth, — ^That  the  said  panel  contains  the  names  of  Jurors  not  duly 
qualified  by  law  to  be  jurors. 

The  Attorney  General  demurred  to  the  challenge,  and,  after  argument, 
I  decided  that  the  1st  and  8th  grounds  stated  were  good. '  As  to  the  9th 
ground,  I  thought  the  summoning  26  Jurors  would  not  vitiate  the  whole 
panel ;  that  the  last  Ave  names  might  be  struck  off,  and  the  panel  reduced 
to  twenty-one  jurors,  which  I  ordered  to  be  done.  That  as  to  the 
10th  ground,  I  thought  the  inclusion  of  the  names  of  unqualified  persons 
in  the  jury  panel  was  not  a  ground  of  challenge  to  the  array.  I  held 
the  other  grounds  to  be  insufficient  either  for  uncertainty  or  for  not 
shewing  any  legal  ground  of  challenge.  The  Attorney  General  then 
i^Ued  for  leave  to  withdraw  the  demurrer  so  far  as  related  to  the  1st 
and  8th  grounds  of  challenge,  and  to  take  issue  upon  them,  which  was 
allowed,  subject  to  protest  by  the  defendants.  Triers  were  then  appoint* 
ed  to  try  the  challenge,  but  no  evidence  being  given  in  support  of  it 
the  triers  returned  a  verdict,  negativing  the  alleged  grounds  of  partiality 
and  improper  conduct  charged  against  the  Sheriff,  and  the  trial  proceeded. 

James  G.  C.  Blackball,  a  witness  on  the  part  of  the  prosecution,  proved 
that  a  School  meeting  was  held  at  Caraqnet  on  the  14th  January  last, 
at  which  some  of  the  defendants  were  present,  when  violence  and-  threats 
were  used,  and  the  meeting  was  broken  up  abruptly — the  papers  being 
taken  out  of  the  Chairman's  hands  and  thrown  upon  the  floor.  That  on 
the  following  morning,  between  9  aod  10  o'clock,  the  defendants  and 
a  number  of  others — about  50  —came  to  his  office  and  remained  several 


Digitized  by 


Google 


498  CASES  IN  THE  SUPREME  COURT, 

1876         hours.     (The  witoesB  described  the  conduct  and  language  of  the  parties 

Rmqia       in  his  office,  and  the  threats  used  towards  him,  through  fear  of  which  he 

V.  signed  and  gave  to  them  a  paper  promising  not  to  assist  again  at  any 

^'^'"^^"^     meetings  under  the  School  Law.)     On  the   cross-examination    of  this 

witness,  the  defendents'  counsel  claimed  the  right  to    prove    all  the 

conversation  between  him  and  Robert  Young,  Esquire,  (at  whose  house 

the  defendents  were  charged  in  one  count  of   the  indictment  to  have 

committed  a  riot  on  the  said   15th   January)  with  reference  to  this 

prosecution ;  as  well  as  to  shew  that  the  witness  and  Young  consulted 

together  about  the  evidence  in  the  cause  being  defective,  and  how  they 

intended  to  supply  the  defect.     I  rejected  the  evidence  of  the  general 

conversations  with  Young,  but  offored  to  receive  evidence  of  conversations 

relative  to  the  defective  evidence,  ani  the  manner  in  which  they  intended 

to  supply  it,  as  I  thou!?ht  such  testimony  admissible  for  the  purpose  of 

discrediting  the  witness. 

On  the  cross-examination  of  Colson  Hubbard,  a  witness  for  the 
prosecution,  the  defendants'  counsel  claimed  the  right  to  examine  as  t<» 
his  conversations  with  Young,  and  thereby  to  8how,if  he  could,  that  the 
witness  had  given  a  different  account  of  the  transaction  on  a  previous 
occasion  from  the  account  which  he  now  gave  of  it.  I  rejected  general 
evidence  of  conversations  between  the  witness  and  Young  ;  but  said  that 
questions  might  be  asked  the  witness  as  to  particular  statements  made 
by  him  in  conversation  with  Young,  for  the  purpose  of  discrediting  the 
witness  and  shewing  that  in  such  conversation  he  gave  a  different  account 
of  the  transaction  from  that  which  he  had  given  now. 

On  the  examination  of  Mrs.  Sarah  Young  on  the  part  of  the  prosecution, 
evidence  was  given  of  an  unlawful  assembly  on  the  25th  January, 
subject  to  objection  by  the  defendants*  counsel,  who  tendered  evidence  to 
shew  that  the  unlawful  assembly  on  the  25th  January  had  been  the 
subject  of  a  bill  of  indictment  which  had  been  laid  before  the  Grand  Jury, 
and  had  been  ignored  by  them  ;  and  he  proposed  to  call  evidence  to  shew 
what  took  place  before  the  Grand  Jury  in  reference  to  that  bill  of 
indictment.  I  rejected  the  evidence,  being  of  opinion  that  I  had  no  right 
to  enquire  into  what  took  place  before  the  Grand  Jury  in  reference  to 
any  bill  of  indictment  be>fore  them  ;  and  that  as  it  was  not  necessary  to 
prove  the  offence  to  have  been  committed  on  the  day  alleged  in  the 
indictment,  evidence  of  an  unlawful  assembly  on  the  25th  January 
might  be  given  under  the  6th  count  of  the  indictment,  which  alleged  it 
to  have  been  on  the  15th  January. 

On  the  cross-«xamination  of  Charles  Meahan,  a  witness  for  the  prose- 
cution, the  defendants'  counsel  claimed  the  right  to  ask  the  witness 
whether  he  did  not  give  evidence  before  the  Grand  Jury  on   a   bill  of 
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indictment  against  John  Louis  Poulin  and  others,  for  the  pntpose  of         1^76 
contradicting  the  Witness,  and  shewing  that  he  gave  a  different  statement       BFOoiii 
of  the  transaction  hefore  the  Grand  Jury  from  what  he  had  given  in  «. 

Conrt.  T  stated  that  the  defendants'  counsel  might,  either  by  the  cross*  MaillouIi 
examination  of  the  witness  oif  by  other  testimony,  shew  that  the  witness 
had  given  a  different  account  of  the  transaction  before  the  Grand  Jury 
from  that  which  he  had  given  in  Court,  but  that  it  must  be  confined 
to  that,  an'l  that  the  whole  of  the  evidence  before  the  Grand  Jury  could  . 
not  be  gone  into,  to  shew  why  they  ignored  a  bill  of  indictment  before 
them.  The  defendants'  counsel  stated  that  he  would  not  pledge  himself 
not  CO  go  into  the  whole  matter  before  the  Grand  Jury,  that  the  exami' 
nation  of  the  witness  must  necessarily  go  into  the  whole  matter.  I 
therefore  rejected  the  evidence. 

The  defendants'  counsel  also  claimed  the  right,  and  offered  evidence,  to 
shew  that  a  School  meeting  had  been  held  on  the  14th  January,  and  had 
been  adjourned  tiU  the  15th, — 1st.  because  the  Crown  had  gone  into 
evidence  of  the  meeting  of  the  14th  in  Blackhall's  evidence  ;  and  2nd« 
Because  it  led  up  to  the  meeting  of  the  parties  on  the  15th  and  shewed 
the  object  of  their  meeting  on  that  day.  I  rejected  the  evidence  of  what 
took  place  at  the  School  meeting  of  the  14th  as  irrelevant,  but  allowed 
the  defendants  to  give  evidence  of  the  object  for  which  they  met  on  the 
15th,  and  to  shew  that  they  believed  a  School  meeting  was  to  be  held  on 
that  day,  and  that  it  was  an  adjournment  of  the  meeting  held  on  the 
14th ;  and  they  gave  such  evidence  accordingly. 

At  the  close  of  the  prosecution,  the  Attorney  General  stated  that  he 
abandoned  all  claim  to  convict  the  defendants  of  an  unlawful  assembly 
on  the  25th  January,  and  no  evidence  relating  to  that  was  submitted  by 
me  to  the  jury. 

The  defendants'  connsel  contended  that  the  evidence  proved  only  a 
trespass,  and  that  there  was  no  evidence  of  a  criminal  intent  on  the  part 
of  the  defendants. 

I  directed  the  jury  on  this  point,  that  to  constitute  a  crime,  there  must 
be  a  criminal  intent ;  but  that  the  intent  could  not  ordinarily  be  proved 
by  positive  evidence — it  might  be  inferred  from  the  acts  and  conduct  of 
the  parties.  It  might  be,  that  the  defendants  and  the  other  persons 
assembled  with  them  at  Blackhall's  office  believed  they  had  a  right  to  go 
there  to  attend  a  School  meeting  which  they  thought  was,  or  might  have 
been  adjourned  from  the  previous  day ;  but  if  they  did  so,  could  they, 
(the  jury)  come  to  the  conclusion  that  the  defendants  believed  they  were 
authorized  in  committing  a  breach  of  the  peace,  and  using  threats  and 
violence  to  obtain  from  Blackball  what  they  demanded  ?  Could  it  be  said, 
that  a  nxunber  of  people  who  assembled  together,  and  went  to  houses  where 


Digitized  by 


Google 


MAlMbM. 


SOO  CASES  IN  THE  SUPREME  COURT, 

>^y^         they  had  no  right  to  go,  and  with  threats  and  menaces  compelled  the  pro- 
Mmmk       prieton  of  such  honses  to  give  them  money  and  liquor,  belieyed  that 
#.  they  were  not  violating  the  law  and  had  no  criminal  intent  ?     I  told  the 

jury,  that  in  going  to  Ahier's  house.  Young's  house,  and  Bobia's  store, 
and  acting  as  they  did  there  (if  they  believed  the  evidence  on  the  part  of 
the  prosecution),  the  defendants  could  not  possibly  have  thought  thak 
they  were  going  to  attend  any  School  meeting.  I  called  their  attentioQ 
to  the  evidence  of  the  defendants'  witnesses,  who  stated  that  in  going 
to  Robin's  axud  Young's  they  went  to  abolish  the  School  Law— which  I 
said  was  an  illegal  act  on  their  part,  if  attempted  by  means  of  force, 
▼ioloice  or  intimidation. 

I  read  over  to  the  jury  the  evidence  applicable  to  each  count  of  the 
indictment,  both  on  the  part  of  the  prosecution  and  defence,  and  explained 
to  them  the  law  applicable  to  each.  I  also  explained  to  them  the  diffe^ 
ence  between  a  riot  and  an  unlawful  assembly. 

The  defendants  were  convicted  of  an  unlawful  assembly  under  the 
sixth  count  of  the  indictment,  and  I  postponed  judgment  until  after  the 
decision  of  the  Supreme  Court  upon  the  questions  of  law  reserved  during 
the  trial. 

The  following  are  the  questions  of  law  reserved : — 

1st.  Whether  the  indictment  should  have  been  quashed,  because  the 
Grand  Jury  list  contained  25  names,  the  last  name  being  added  by  the 
Clerk  of  the  Court,  under  the  circumstances  above  stated  ? 

2nd.  Whether  the  indictment  should  have  been  quashed,  becaose 
certain  members  of  the  Grand  Jury  were  related  to  the  constables  who 
assisted  in  the  arrest  of  the  defendants  ? 

drd.  Whether  the  fact  of  the  Sheriff  having  delivered  the  warrant  to 
the  constable,  disqualified  him  from  summoning  the  jury  ? 

4th.  Whether  the  inclusion  of  the  names  of  unqualified  persons  in  the 
Petit  Jury  panel  was  a  ground  of  challenge  to  the  array  ? 

5th.  Whether  the  inclusion  of  the  names  of  twenty-six  persons  in  the 
Petit  Jury  panel  vitiated  the  whole,  and  whether  I  was  justified  in  order- 
ing the  last  five  names  to  be  struck  off. 

6th.  Whether  the  Attorney  General  should  have  been  allowed  to 
withdraw  the  demurrer  to  the  1st  and  8th  grounds  of  challenge,  and  to 
traverse  them  after  I  had  given  my  decision  as  to  the  matter  ? 

7th.  Whether  evidence  should  have  been  received  of  conversations 
between  Blackball  and  the  other  witnesses  on  the  part  of  the  Crown 
and  Mr.  Young,  with  reference  to  this  prosecution  generally. 

8th.  Whether  the  defendants'  counsel  should  have  been  allowed  to 
go  into  evidence  of  conversations  between  the  witness  Hubbard  and 
Kr.  Young  relative  to  this  transaction,  in  order  to  ascertain  whether  the 
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witneas  had  f^ven  a  differcDt  account  of  the   tranBaction    on  a  previous         i876 
occasion  ?  Rmika 

9th.  Whether  evidence  of  the  unlawful  assembly  on  the  25th  Januar}'  v, 

should  have  been  received  ?  Mailloux. 

10th.  Whether  the  defendants  should  have  been  allowed  to  give 
evideoce  of  what  took  place  before  the  Qrand  Jury  with  reference  to  a 
bill  of  indictment  for  an  unlawful  assembly  on  the  25th  January,  which 
was  said  to  have  been  ignored,  and  to  shew  why  it  was  ignored  ? 

1 1th.  Whether  I  was  right  in  rejecting  evidence  of  what  took  place  at 
the  School  meeting  OM  the  14th  January:  or  whether,  evidence  of  the 
conduct  of  the  parties  on  the  14th  having  been  given  on  the  part  of  the 
prosecution,  for  the  purpose  of  shewing  (as  was  alleged)  that  Blackball, 
from  what  took  place  on  the  14th,  had  reason  to  be  alarmed  when  the 
defendants  came  to  his  office  on  the  following  day,  the  defendants  had  a 
right  to  go  into  the  whole  of  the  proceedings  of  the  meeting  of  the 
14th  ? 

12th.  Whether  the  jury  were  properly  directed  with  reference  to  the 
criminal  intent  of  the  defendants  ? 

Oct.  19  aad  20,  1875.  iS\  R.  Thomson,  Q.  C,  (with  whom  was 
Landry)  argued  the  case  for  the  prisoners^  and  cited  the  following 
cases  and  authorities :  4  BL  Com.  (S  ed.)  98 ;  Hearne  v.  Garton  ;' 
Taylor  v.  Newman  ;*  Reg.  v.  Hibbert.* 

Oct.  20  and  21 .  King,  A.  G.,  and  D.  8.  Kerr,  Q.  C,  who  appeared 
for  the  Crown,  cited  the  following  cases  and  authorities :  1  Chit. 
Cr.  LawiQO,  801,  807,  310,  818,  505,  507,  511,  518,  514,  551  ; 
ScarleU's  Case;*  2  Burr.  1088;  Rex  v.  Marsh  f  Rex  v.  DoUby ;^ 
4  InsU  164;  1  Bac.  Abr.  "Juries;  "  6  Bac.  Abr.  478;  Attorney 
General  v.  Bailey  /  Bac.  Abr.  Statute  G. ;  Ros.  Cr.  Ev.  (ed.  of 
1874)  150,  154;  Reg.  v.  Stockley;^  Res.  Cr.  Ev.  901;  Reg.  v. 
Prince;^  Dow  r.  Dibblee.*^ 

Thomson,  Q.  C,  in  reply. 

Cur.  Adv.  VuU. 

The  following  judgments  were  now  delivered  : — 

Weldon,  J.  As  to  the  several  grounds  for  quashing  the 
indictment  I  am  of  the  opinion  none  of  them  are  valid  in  law. 

>  3  El.  ik  El.  66 ;  28  L.  J.  M.  C.  316.  *4  B.  ik  8.  89. 

«  L.  B.  1  Cr.  Cas.  Bes.  184.  *  12  Co.  99. 

•  6  Ad.  ik  £.  236.  *  2  B.  ik  C.  106. 

7  1  Kerr  463.  •  3  Q.  B.  238. 

»  L.  B.  2  Cr.  Cas.  Bes.  164.  >o  1  Han.  66. 
42 
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Rboiha 

V. 

Mailloux. 


The  number  to  be  summoned  for  a  Grand  Jury  by  the  Act  of 
Assembly  are  limited  to  be  not  less  than  twenty-four— 'from  these 
there  can  be  only  twenty-three  sworn  which  compose  the  jury  to 
inquire  on  behalf  of  our  Sovereign  Lady  the  Queen;  and  it 
would  only  be  a  prudent  course  for  a  Sheriff  to  pursue  to 
summon  more  than  twenty- four,  so  that  a  full  panel  of  twenty- 
three  could  always  be  had.  Of  the  Grand  Jury  so  summoned  no 
more  than  twenty-three  of  those  named  and  appearing  when  called 
can  be  sworn;  the  twenty  ^fourth  juror  answering  stands  aside, 
and  is  not  sworn.  The  twenty-three  form  the  Grand  Jury, 
twelve  of  which  number,  or  a  greater  number  «han  twelve,  must 
concur  in  finding  a  bill.  In  a  case  before  Lord  Chief  Jusdce 
Mansfield  (20th  November,  1760),  reported  in  2  Burrow  1088, 
the  Sheriff  had  suuimoned  eighty  Grand  Jurors.  The  object 
which  the  Sheriff  had  in  so  doing  was  to  prepare  an  address  to 
the  Crown.  Thia  coming  to  the  notice  of  the  Chief  Justice,  he 
said  it  would  be  munstrous  to  swear  four  score :  the  officer  could 
not  properly  swear  more  than  three-and-twenty.  As  to  one  of 
the  jurors  sworn  on  the  Grand  Jury  not  being  added  to  the  panel 
until  the  opening  oi  the  Court,  I  am  unable  to  see  any  objection 
to  that.  If  the  juror  had  not  had  six  days'  notice  he  need  not 
attend ;  the  Sheriff  could  correct  the  panel  by  adding  a  name  he 
had  omitted.  The  true  test  of  a  Grand  Jury  is  the  number  oi 
good  and  lawful  men  sworn,  which  can  only  be  twenty-three. 
The  fact  of  the  Grand  Jurors  or  some  of  them  being  connected 
with  parties  who  were  to  be  witnesses  on  behalf  of  the  Crown, 
was  no  disqualification.  In  such  an  indictment  the  Crown  is  the 
party ;  the  Queen's  peace  is  invaded,  has  been  broken,  and  one 
of  her  subjects  has  lost  his  life,  and  the  duty  of  the  jury  is  only 
to  inquire,  on  Her  Majesty's  behalf,  if  it  has  been  done  by 
violence,  and  there  is  reason  to  suppose  some  one  has  been  the 
cause,  if  there  is  evidence  enough  to  sustain  the  bill  for  putting 
the  party  charged  on  his  trial.  I  am  not  aware  of  any  case  being 
found  in  the  books  of  an  indictment  being  quashed  unless  the  jury 
or  some  one  of  them  was  prosecutor,  or  the  jury  or  some  of  them 
had  been  returned  at  the  instance  of  the  prosecutor.  In  cases 
under  the  Stat.  11  Hen.  4,  c.  9,  it  is  expressly  held  that  if  one 
juror  be  returned   at  the    nomination  of  the   party,  the  whole 
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indictment  shall  be  avoided  although  twenty  others  were  on  the 
same  inquest:  Com.  Dig.,  Indict.  A.  The  other  grounds  of 
challenge  were  clearly  objectionable ;  they  defined  no  charge 
upon  which  issue  could  be  taken,  and,  in  my  opinion,  were 
uncertain  and  indefinite.  As  to  the  ninth  ground,  that  the  panel 
contained  the  names  oi  twenty-six  instead  of  twenty-one,  it  is  laid 
down  in  Sir  Henry  Vane's  case,  J.  Kellet,  16,  that  more  than 
twenty-four  can  be  returned  in  criminal  cases :  "  Albeit  the  words 
of  the  writ  be  duodecem,  yet  by  ancient  course  the  Sheriff  must 
return  twenty -four,  and  this  is  for  the  expedition  of  justice,  for  if 
twelve  only  be  returned,  and  no  more,  should  have  a  full  jury 
to  appear  or  be  sworn  in  respect  of  challenges  without  a  tales, 
which  would  be  a  great  delay  of  trials."  In  The  King  v  Dolby,^ 
which  was  an  indictment  (or  libel,  the  Coroner  had  summoned 
the  jury,  and  his  return  was  objected  to,  which  was  overruled. 
It  was  then  objected  that  the  Coroner,  in  violation  of  the  Statute, 
which  directed  that  the  tales  should  be  chosen  de  circumstantibus, 
had  by  letters  requested  persons  to  alteud  as  jurors  'Jhe  Lord 
Chief  Justice  overruled  the  objection,  and  the  prisoner  was  found 
guilty.  A  motion  was  made  to  set  aside  the  verdict  on  several 
grounds,  one  of  which  was  that  the  tales  ought  to  have  been 
taken  out  of  the  persons  who  should  accidentally  happen  to  be 
present  in  Court,  without  any  previous  measure  adopted  by  the 
Coroners  to  obtain  the  presence  of  any  persons  whom  they  might 
consider  to  be  proper  persons  to  constitute  the  tales»  if  a  tales 
should  become  necessary.  It  was  urged  if  the  Coroner  could  so 
collect  persons,  the  Sheriflf,  in  all  criminal  cases,  might  in  the 
same  manner,  and  a  verdict  of  acquittal  or  of  guilty  might  in  all 
criminal  cases  be  made  certain  if  the  of&cer  returning  the  jury 
might  be  so  disposed ;  but  the  Court  were  of  the  opinion  that 
this  objection  ought  not  to  prevail.  Lord  Chief  Justice  Abbot, 
in  delivering  the  judgment  of  the  Court,  says :  "  But  the  objection 
was  put  upon  general  principle ;  upon  the  supposed  danger  of 
allowing  a  Coroner  or  Sheriff  to  secure  the  attendance  of  persons 
chosen  by  himself,  and  thereby  in  effect  to  select  a  part  of  the 
jury.     Ihis  objection  is  in  direct  and   manifest  contradiction  to 
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^^"^^  the  whole  principle  of  the  common  law.  By  the  common  law  th^ 
Rbgdta  person  to  whom  the  jury  process  was  directed,  whether  Sheriff  or 
Coroner,  as  the  case  might  be,  chose  whom  he  would  summon  to 
attend  and  place  upon  his  panel.  If  a  full  jury  did  not  appear, 
and  f\  decern  or  octo  tales  was  awarded  at  the  common  law,  the 
Sheriff  or  Coroner  in  like  manner  selected  the  persons  in  execu- 
tion of  this  process.  Our  common  law  acknowledges  no  such 
absurdity  as  taking  by  chance  or  hazard  the  persons  who  are  to 
discharge  the  important  duties  of  jurymen.  It  is  ordained  that 
this  shall  be  done  by  some  known  and  responsible  officer,  who 
may  be  punished  if  he  acts  amiss.  Even  under  the  Statute  35 
Hen.  8,  c.  6,  which  gives  the  tales  de  circumstanlibus,  as  it  is 
usually  called,  a  discretion  is  to  be  exercised  by  the  officer.  The 
provision  was  made,  as  appears  by  the  words  of  the  fifth  section, 
•'  tor  the  more  speedy  trial  of  issues,"  not  for  the  prevention  of 
partiality,  as  suggested  at  the  Bar.  And  by  the  sixth  section  the 
Sheriff  or  other  minister  is  to  "  name  and  appoint  so  many  of  such 
able  persons  of  the  county  as  may  be  present  at  the  said  Assizes 
or  Nin  Priiis**  as  shall  be  sufficient  to  make  up  the  number 
required.  **  Nomination  and  appointment  import  selection.  A 
disci etion  is  to  be  exercised,  though  the  number  of  the  persons 
out  of  whom  the  choice  is  to  be  made  is  of  necessity  limited  to 
those  who  may  happen  to  be  at  Assizes  or  Nisi  Pritis.  And  it 
was  well  observed  on  the  part  of  the  Crown,  that  such  a  proceed- 
ing a«  was  adopted  by  the  Coroners  on  this  occasion,  is  much  less 
open  to  the  probability  of  an  unfair  trial  than  the  taking  the  tales 
from  those  who  may  happen  to  be  present  in  Court ;  inasmuch  as 
either  party  may  on  a  trial  take  measures  to  fill  the  Court  with 
his  own  friends  or  partizans.  For  these  reasons  we  think  the 
objection  ought  not  to  prevail."  In  Harris  v.  IVakeman,^  **  Only 
twelve  persons  ought  to  be  returned  for  the  trial  of  a  cause  in  an 
inferior  Court ;  but  if  twenty-four  are  returned  it  is  not  error." 
The  Act  18  Vic.  c.  24,  sec.  6,  directs  the  Sheriff  to  summon 
twenty-one  petit  jurors :  that  number  is  to  be  summoned ;  but  if 
he  summons  more,  it  is  not  error.  The  Judge  may,  if  more 
appear  than  twenty-one,  strike  out  all  after  twenty-one,  as  was 
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done  in  this  case,  which  was,  I  am  of  opinion,  correctly  done.        ^^^^ 
See  «*  The  case  of  a  Juryman,"  note  12  East.,  R.  230.  Rioiha 

The  prisoners,  by  their  counsel,  challenged  the  array  of  the  petit 
jurors  returned  by  the  Sheriff  To  the  first  and  eighth  grounds 
the  Attorney  General  demurred  as  being  insufficient  in  law  to  quash 
the  array ;  and,  after  argument,  the  Chief  Justice  gave  judgment 
that  the  grounds  stated  were  good  and  overruled  the  demurrer. 
Upon  this  the  Attorney  General  applied  for  leave  to  withdraw 
the  demurrer,  so  far  as  related  to  the  same,  and  to  traverse  the 
first  and  eighth  grounds,  which  was  protested  against  by  the 
prisoners'  counsel,  but  the  learned  Chief  Justice  allowed  the  same 
to  be  done.  No  authorities  were  cited  by  the  Attorney  General 
and  counsel  for  the  Crown  to  sustain  this  position.  Mr.  Kerr 
contended  that  as  the  Court  in  Banc  can,  in  their  discretion,  allow 
a  party  in  a  civil  suit  to  amend  after  judgment  on  demurrer 
is  pronounced  against  the  party  demurring,  so  a  Judge  at  Nisi 
Prills  would  have  the  same  power  to  allow  the  Crown  to  withdraw 
the  demurrer  and  traverse  the  challenge  of  the  prisoner  to  the 
panel;  and  the  Attorney  General  contended  as  the  Act  of 
Assembly  allows  amendments  in  civil  cases,  so  the  Crown  can 
accept  all  the  advantages  which  a  plaintiff  would  have ;  that  if  a 
defendant  had  challenged  the  array  in  a  civil  suit,  and  the 
plaintiff  had  demurred  to  it,  and  being  overruled,  the  Court  would 
allow  the  plaintiff  to  traverse  the  challenge.  I  have  been  unable 
to  discover  any  case,  where  a  challenge  to  the  array  has  been 
demurred  to,  the  demurrer  overruled,  and  afterwards  withdrawn, 
and  the  challenge  traversed ;  and  not  finding  any  case  either  on 
the  civil  side  of  the  Court  or  criminal  side,  1  am  inclined  to  the 
opinion  it  cannot  be  done.  Whether  the  Acts  relating  to  amend' 
ments  in  civil  cases  allow  or  authorize  the  Court  to  make  amend- 
ments in  such  a  case  as  a  challenge  to  the  array,  which  being 
demurred  to^  and  after  the  decision  of  the  Judge  against  the 
demurrer  to  be  withdrawn  and  then  traversed,  it  is  unnecessary 
to  inquire,  for  if  such  authority  is  given  in  civil  cases,  it  cannot 
apply  to  criminal  cases,  and  if  it  requires  an  Act  of  the  Legislature 
lor  a  civil  proceeding,  it  certainly  would,  with  equal  force,  require 
a  like  enactment  in  criminal  cases.  In  the  King  v.  DoUby  a 
special  jury  had  been  struck,  and  when  the  cause  came  on  for 
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18Y6  trial  at  the  sittings  after  Michaelmas  term,  1821,  before  Abbott, 
Rboina  Chief  Justice,  two  of  the  special  jurymen  only  having  appeared, 
the  prosecutor  prayed  a  tales.  The  defendant  challenged  the 
array  of  tales  on  the  ground  that  John  Ganett,  Esq.,  one  of  the 
two  persons  who  constituted  the  office  of  Sheriff  of  Middlesex  was 
at  the  time  of  the  arraying  the  panel  of  tales,  one  of  the  prose- 
cutors of  the  said  indictment,  he  being  a  subscriber  to  a  society 
by  whom  the  prosecution  was  instituted,  up  -n  whi'^h  challenge 
the  prosecutor  took  issue,  and  triers  were  immediately  appointed 
who  found  for  the  defendant  on  the  challenge.  The  panel  of  the 
tales  was  thereupon  quashed,  and  the  proceedings  ordered  to  be 
entered  on  the  record.  The  cause  was  made  a  remanet  to  sittings 
after  Hilary  term,  1822.  In  the  course  of  that  term  a  rule  was 
obtained  for  entering  a  suggestion  on  the  roll  that  John  Ganett, 
who,  together  with  W.  Venables,  made  one  Sheriff,  etc.,  was  one 
of  the  prosecutors  of  the  said  indictment ;  and  further  ordered, 
that  the  jury  process  should  be  directed  to  the  Coroners  of 
Middlesex.  But  I  do  not  consider  it  necessary  to  refer  to  cases 
or  to  our  Provincial  Act  relating  to  amendments.  The  Parlia- 
ment of  Canada  has  provided  for  any  difficulty  which  may  arise 
in  obtaining  a  jury,  whether  it  arises  from  ^*  the  panel  having  been 
exhausted  by  challenge,  or  by  default  of  jurors  by  non-attendance 
or  not  answering  when  called,  or  from  any  other  cause^  and  a 
complete  jury  for  the  trial  of  such  case  cannot  be  had  by  reason 
thereof  i  then,  upon  request  made  on  behalf  of  the  Crown,  the 
Court  may,  in  its  discretion,  order  the  Sheriff  or  other  proper 
officer  forthwith  to  summon  such  number  of  good  men  of  the 
district,  county  or  place  whether  on  the  roll  of  jurors  or  not : 
section  41  of  cap.  29,  82  and  33  Vic.  This  section,  with  our 
own  Provincial  Act,  appears  to  me  to  be  comprehensive  enough 
to  provide  for  any  difficulty  which  may  arise  in  consequence  of  a 
panel  being  quashed,  or  a  short  adjournment  might  take  place  to 
have  a  new  jury  summoned.  So  soon  as  the  demurrer  was  held 
good,  and  the  challenge  held  valid,  the  panel  was,  in  my  opinion, 
quashed,  and  the  whole  would  have  to  be  entered  on  the  record. 
The  case  was  for  a  riot  with  a  count  for  an  unlawful  assembly 
on  the  14th  January,  which  the  prisoners'  counsel  contended  arose 
out  of  transactions  at  a  school  meeting  on  the  14th  January.    I 
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think  it  was  quite  competent  for  the  prisoners  to  shfcw  tliis  for  the  ^^'^^ 
purpose  of  explaining  the  object  of  the  assembly  of  the  day  Rmina 
following  and  to  negative  any  charge  of  the  assembly  being  for 
an  unlawful  purpose.  I  am  of  opiuion  that  the  prisoners  had  a 
right  to  go  into  evidence  to  shew  their  assembly  on  the  15th  was 
not  an  illegal  assembly  by  shewing  the  cause  which  led  to  it  and 
therefore  what  cook  place  on  the  14th  at  the  school  house,  the 
prisoners  ought  to  be  allowed  to  shew,  to  enable  the  jury  to  judge 
of  the  intent  for  which  they  assembled  on  the  15th.  The  pur- 
pose for  which  the  Crown  gave  the  evidence  does  not  limit 
the  prisoners*  counsel  in  the  cross-examination  of  the  witness 
Young;  and  the  prisoners  had  a  right  to  shew  there  was  no 
reasonable  cause  of  alarm  to  Young.  The  section  of  the  Provin- 
cial Act,  cap.  147,  Tit.  39,  sec.  6  ;  "Three  or  more  persons  having 
assembled  and  continued  together,  loilh  intent  illegally  to  execute  a 
common  purpose  with  force  and  violence  or  in  any  manner  calcu- 
lated to  create  terror  and  alarm  amongst  Her  Majesty's  subjects, 
shall  be  guilty  of  an  unlawful  assembly  and  each  of  them  shall 
be  imprisoned  for  a  term  not  exceeding  two  years."  It  is  clear  this 
section  makes  the  intention  the  ground  of  the  offence  ;  and  it 
was  important  for  the  prisoners  to  negative  the  intent,  and  to  dis- 
prove the  statements  of  Blackball  by  their  giving  a  different 
version  of  what  took  place  on  the  14th,  from  what  Blackball 
btated  took  place  as  to  cause  him  to  be  alarmed  on  the  15th.  The 
right  to  cross-examine  Blackball  upon  all  that  took  place  on  the 
14th  January,  from  which  he  became  alarmed  on  the  15th  January, 
when  the  same  persons  called  upon  him  appears  to  me  too  plain 
to  admit  of  argument  again^t  the  right.  The  right  to  cross-ex- 
amine into  matters  apparently  irrelevant  to  the  issue  has  never 
been  questioned  in  a  civil  cause  as  counsel  do  this  for  the  purpose 
of  testing  the  credit  of  the  witness ;  and  if  this  is  allowable  in 
civil  cases,  how  strongly  does  it  apply  to  criminal  cases?  For  iu 
criminal  trials  there  is  no  new  trial  for  the  prisoner  on  the 
ground  of  surprise  or  on  the  ground  of  a  verdict  being  against 
the  weight  of  evidence ;  or  on  the  ground  of  improper  reception 
of  evidence,  and  therefore,  there  a  prisoner  should  not  be  placed 
in  a  more  unfavorable  position  in  cross-examination  of  the  Crown 
witness  than  a  defendant  in  a  civil  action ;    and  evidence  in  civil 
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^^^^  cases  may  be  left  to  a  jury  subject  to  correction  afterward  by  the 
Bkhma  Court,  while  in  criminal  cases  no  such  power  to  correct  exists  ; 
and  ought  not  the  prisoner  to  be  entitled  to  as  fully  as  great  a 
latitude  on  cross-examination  as  is  allowed  in  civil  cases  to  test 
the  credit  of  the  witness  under  examination  ?  I  therefore  arrive 
at  the  conclusion  that  the  five  questions  of  law  reserved  by  the 
learned  Chief  Justice  must  be  answered  in  the  negative.  As  to 
the  sixth  ground  I  am  of  the  opinion  after  judgment  had  been 
given  on  the  demurrer  to  the  1st  and  8th  grounds  of  demurrer 
to  the  challenge^  the  allowance  to  the  Crown  to  traverse  was 
not  warranted  by  law,  after  demurrer,  argument  and  judgment 
given,  the  panel  being  then  virtually  quashed.  As  to  the  7th 
and  8th  I  am  of  opinion  the  defendants'  counsel  had  no  right  to 
go  into  general  conversations  by  the  witnesses  Blackball  and 
Hubbard  with  Toung,  with  reference  to  this  prosecution  gener- 
ally in  order  to  ascertain  whether  the  witness  had  given  a  different 
version.  The  learned  Chief  Justice  having  allowed  the  defend- 
ants' counsel  to  give  evidence  of  conversations,  relative  to  the 
defective  evidence  for  the  purpose  of  discrediting  the  witness 
that  was  all  he  had  a  right  to  do.  What  effect  such  cross-exami- 
nation would  have  had  to  palliate  or  excuse  the  proceedings  of 
the  15th  is  not  the  question — ^if  the  practice  of  the  Courts  of 
criminal  and  civil  jurisdiction  give  him  the  right,  he  has  been 
deprived  of  it — and  in  a  civil  mattor  would  entitle  a  party  to  a 
new  trial,  ex  debito  justUicR.  9th  and  10th.  I  am  of  opinion 
evidence  of  the  unlawful  assembly  of  the  25th  January  ought 
not  to  have  been  rec-eived.  It  appeared,  as  was  said,  an  indict- 
ment had  been  ignored,  and  any  evidenoe  of  what  had 
taken  place  or  what  was  stated  took  place  before  the  Grand 
Jury  was  improper.  The  witness  could  only  state  what 
evidence  he  gave— and  as  the  Grand  Jury  had  ignored  a  bill 
for  an  alleged  riot  on  the  25th  January,  they  could  not  find 
another  against  the  same  persons  for  the  same  offence  at 
the  same  Circuit  Court  or  Assizes.  Evidence,  therefore,  of  an-un* 
lawful  assembly  on  the  same  day  should  not  have  been  received: 
Regina  v.  Humphrey;^  Regina  v.   Gibson*     llth  question.  Tbe 
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evidence  of  what  took  place  at  the  school  meeting  on  the  14th  ^^^^ 
was  in  my  opinion  clearly  admissible.  The  prosecution  haying  Bmua 
given  evidence  of  a  part,  it  mattered  not  for  what  purpose  this  was 
given,  the  defendants  would  certainly  have  a  right  to  shew  the 
whole  of  the  proceedings  of  that  meeting  to  negative  the  infer- 
ence or  conclusion  drawn  from  it  by  Blackball.  12.  I  think  the 
Jury  wer^  properly  directed  upon  the  evidence  given  in  reference 
to  the  criminal  intent. 

.  Allbn,  C.  J.,  who  stated  that  the  judgment  he  was  about  to 
deliver  was  concuixed  in  by  Fishbr  and  Duff,  J.  J. :— I 
think  there  is  nothing  in  any  of  the  objections  on  which  the 
defendants  moved  to  quash  the  indictment.  The  first  objection  is 
purely  technical.  The  Sheriff  had,  in  fact^  only  summoned 
twenty-four  grand  jurors,  and  no  person  wai  sworn  as  a  Grand 
Juror  who  was  not  duly  summoned.  The  omission  of  the  Sheriff 
to  strike  out  of  the  list  the  name  of  Charles  Boss,  whom  he  had 
intended  to  summon,  but  did  not,  and  to  add  the  name  of  James 
Chalmers,  whom  he  did  summon ;  and  the  addition  of  Chalmers' 
name  by  the  Clerk  of  the  Court,  cannot  possibly  affect  the  vali- 
dity of  the  panel,  or  the  legality  of  the  acts  of  the  jurors.  The 
Act  18  Vic.  c.  24,  s.  6,  directs  the  Sheriff  to  summon  twenty-four 
Grand  Jurors  to  attend  each  Circuit  Court.  This  is  nothing  more 
than  an  affirmance  of  the  Common  Law,  for  according  to  the 
ancient  practice  a  precept  issued  to  the  Sheriff  of  the  County, 
commanding  him  to  summon  vigiiui  qucUuor  probas  et  legale$ 
homines  to  attend  before  the  Justices  of  Oyer  and  Terminer,  and 
gaol  delivery  ;  and  upon  this  precept  the  Sheriff  was  to  return 
twenty-four  or  more,  out  of  the  whole  County :  2  Hale*s  P.  Cr. 
154,  and  by  Statute  S  Hen.  8,  c.  12,  the  Justices  of  gaol  delivery 
and  Justices  of  the  Peace  in  open  sessions  were  authorized  to 
reform  the  panels  returned  by  the  Sheriff,  by  putting  to  and  taking 
from  the  names  of  persons  returned,  and  to  command  the  Sheriff 
to  return  the  same  accordingly.  See  Scarlet* $  Case  ;'  1  Chit.  Crim. 
Litw  810.  Therefore,  even  if  the  Sheriff  had  summoned  twenty- 
five  jurors  in  this  case,  it  would  have  been  quite  within  the  power 
of  the  Court  to  reduce  the  panel  to  the  number  directed  by  the 
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1876         act  to  be  summonedy  or,  as  was  done  here,  to  rectify  the  error  of 
RiGiNA       striking  out  the  name  of  a  person  who  was  not  snm-noned,  an<l  by 
adding  the  name  of  one  who  wa»  summoned,  but  whose  name 
was  accidentally  omitted  from  the  panel.      The  other  objection  ta 
the  Grand  Jury  appears  to  n>e  to  he  equally  untenable.     The  mat- 
ters which  the  Grand  Jury  vvere  charged  to  enquire  info  were^ 
whether  there  was  sufficient  evidence  against  the   defendants  ta 
put  them  on  their  trial  for  a  riot  on  the  15th  January.     No  ques- 
tion as  to  the   legality  of  their  arrest  by  the  constables  for  thi» 
offence,  some  fourteen  daya  afterward,  could  possibly  arise  in  thi» 
case,  and  therefoie,  no  affinity  between  any  members  of  the  Grand 
Jury   and  the  constables  who    made    the    arrest,    could  be  an^ 
objection  to  such  Grand  Jurors.     For  the  samfe  reason,  theSherinir 
in  directing  the  constaWes  to  make  the  arrest,  can  have  no  such 
interest  as  will  disqualify  him  from  selecting  and  summoning  the 
Grand  Jury.     The  next  question  is   whether  the   inclusion  of  the 
names  of  unqualified  persons  in  the  petit  jury  panel  is  a  ground 
of  challenge  to  the  array  ?     The  44th  section  of    the  Jury  Act 
(18  Vic*  c.  24)  enacts  that  "the  neglect  of  the  officer  to  make  out 
the  jury  list  (i.  e.  the   annual   list    of  persons    qualified    to  serve 
as  jurors  required  by  the  third  section  of  the  Act,)  or  the  omission 
of  the  name  of  any  qualified  person,  or  the  insertion  of  the  name 
of  any  unqualified  person  therein,  or  any  error  in    description,  ot 
other  defect  therein,  shall  not  be  a  cause  of  challenge."     Dowf' 
DibbLee  *  decides  that  the  inclusion  of  the  names  of  unqualified 
persons  in  the  panel  is  only  a  ground  ot  challenge  to  the  polls- 
Another  objection  to  the  panel  was,  that  the  Sheriff  had  summon* 
ed  and  returned   twenty-six  persons  as  petit  jurors,    instead  of 
twenty-one  as  directed  by  the  Act.     I    think   the    summoning  of 
five  jurors  beyond  the  number  required  by  law  did  not  vitiate  the 
whole  panel,  and  that  the  last  five  names  were  properly  struck  oft 
It  is  said  in  2  Hale's  PL  Cr.  156,  that  the  Statute  3  Hen.  8,  c.  1ft 
(before  referred  to)  "  extends  not  only  to  panels  of  Grand  Inquest 
returned,  but  also  to  panels  of  the  petit  jury,  commonly  called  the 
jury  of  life  and  death,  which   may  be  reformed  by  the    Justices 
according  to  this  Act^  and  the  Sheriff  is  bound  to  return  the  panel 
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«o  reformed.*'  The  next  question  is,  whether  the  Attorney  General 
should  have  been  allowed  to  withdraw  his  demurrer  to  the 
challenges,  and  traverse  them  after  [  had  decided  against  him  on 
the  demurrer.  I  think  this  was  a  matter  in  the  discretion  of  the 
Judge  which  ought  not  to  be  the  subject  of  review.  By  demurring 
the  Attorney  General  says : — "  The  challenge  is  insufficient  in 
Law^  and  I  am  not  bound  to  answer  it."  The  Judge  in  overruling 
tlie  demurrer  say« : — ^*  You  are  bound  to  answer/*  and  he  does 
answer  it  by  the  traverse.  The  allowing  the  Attorney  General 
Co  withdraw  the  demurrer  was  not  a  question  of  amendment  at 
all,  but  a  mere  matter  of  practice  whicli  did  not  involve  any  prin- 
ciple of  law,  nor  deprive  the  defendants  of  any  right,  but  put 
them  exactly  in  the  same  position  as  they  would  have  been 
in,  if  the  Attorney  General  had  traversed  the  challenge  in  the 
first  instance.  As  to  the  rejection  of  evidence — Ist.  of  general  con- 
versations between  Blackball  and  Young,  relative  to  the  prosecu- 
tion. No  authority  was  cited  in  support  of  this  proposition,  and 
I  do  not  see  upon  what  principle  such  evidence  could  be  admitted. 
How  could  the  declararions  of  Young  posnbly  be  evidence,  and 
how  could  the  statements  of  Blaekh  ill  to  Young  bj  admissible, 
unless  for  the  purpose  of  discrediting  Blackball?  And  the  evi- 
dence rejected  was  not  offered  for  that  purpose  Snd.  The 
rejection  of  evidence  of  conversations  between  the  witness  Hubbard 
and  Young,  for  the  purpose  of  discrediting  Hubbard.  No 
doubt  a  witness  may  be  asked  on  cross-examination  whether  he 
has  not  previously  made  a  statement  at  variance  with  his  evidence 
on  the  trial,  but  in  order  to  do  this,  the  witness'  attention  must  be 
called  to  the  particular  statement  by  which  it  is  proposed  to  con- 
tradict him,  and  he  cannot  be  asked  generally  to  relate  a 
conversation  with  another  person,  in  order  to  enable  the  cross- 
examining  counsel  to  discover  whether  any  of  his  statements  vary 
from  his  evidence  on  the  trial.  That  was  the  avowed  object  of 
the  defendants'  counsel  in  this  case,  and  I  think  such  evidence  was 
properly  excluded.  3rd.  The  rejection  of  evidence  of  what  took 
place  before  the  Grand  Jury  in  reference  to  a  bill  of  indictment 
{or  an  unlawful  assembly  on  the  S5th  January,  which  was  said  to 
have  been  before  the  Grand  Jury,  and  to  shew  why  they  ignored 
such  bill.     I  think  this  evidence  was  properly  rejected.     To  allow 
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*^^^  such  an  inquiry  would  necessarily  infringe  upon  the  Grand  Juitir'i 
RaoniA  oath,  which  requires  that  the  Queen's  counsel,  his  fellows'  and  his 
own,  he  shall  keep  secret.  It  would  involve  an  enquiry  into  the 
opinions  of  each  of  the  members  of  the  Grand  Jury  and  disclose 
to  the  public  that  which  it  has  always  been  the  policy  of  the  law 
to  treat  as  secret  and  confidential.  In  1  Stark.  Ev.  194,  sach 
evidence  is  treated  as  inadmissible ;  and  it  has  even  been  held 
that  it  cannot  be  shewn  that  a  witness  gave  different  evidence  be- 
fore the  Grand  Jury  from  that  which  he  has  given  on  the  trial; 
but  it  has  since  been  decided  that  such  evidence  is  admissible! 
Reg.  V.  Qibson.^  Evidence  of  this  character  was  offered  to  be 
received  in  the  cross-examination  of  the  witness  Meehan^  bat 
the  defendants'  counsel  refused  to  confine  his  enquiry  to  that  point, 
claiming  the  right  to  go  into  the  whole  matter  before  the  Grand 
Jury,  and  for  that  reason  1  rejected  the  evidence,  and  I  think  1 
was  right  in  doing  so.  4th.  The  rejection  of  the  evidence  of 
what  took  place  at  the  school  meeting  on  the  14th  January.  The 
only  ground  upon  which  such  evidence  could  be  receivable,  would 
be,  that  a  portion  of  what  took  place  on  that  day  had  been  proved 
on  the  part  of  the  Crown.  If  this  evidence  was  irrelevant  and 
improperly  received,  it  does  not  seem  to  me  to  be  any  reason  why 
further  evidence  of  the  same  objectionable  character  should  be 
admitted — the  only  effect  of  which  would  be  to  raise  collateral 
issues,  and  to  distract  the  minds  of  the  jury  from  the  real  qaestion 
to  be  tried ;  but  if  the  evidence  of  the  conduct  and  threats  of  the 
parties  at  the  meeting  of  the  14th  January  was  properly  received 
as  a  part  of  and  connected  with  the  conduct  of  the  defend^ints  on 
the  following  day,  and  as  tending  to  shew  the  character  and  object 
of  their  meeting  on  the  15th,  that  would  not  warrant  the  admis- 
sion of  evidence  of  all  that  took  place  at  the  meeting  of  the  14th, 
matters  which  had  no  relation  whatever  to  the  defendants*  conduct 
on  the  following  day  and  could  not  in  any  way  qualify  or  explain 
their  conduct.  If  it  was  material  for  the  defendants  to  shew  that 
the  meeting  of  the  14th  was  adjourned  till  the  following  day, 
(which  is  the  only  view  in  which  I  can  see  that  the  evidence  could 
be  material,)  the  defendants  had  the  full  benefit  of  such  proposed 
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evidence,  by  being  allowed  to  prove  the  parpose  for  which  they  ^^^^ 
met  on  the  ISth,  viz  :  that  they  believed  a  school  meeting  was  to  Bmoiia 
be  held  on  that  day,  and  that  it  was  an  adjournment  of  the  meet- 
ing of  the  previous  day.  Substantially,  therefore,  evidence  of  the 
adjournment  of  the  meeting  was  received  and  the  defendants 
could  not  possibly  be  prejudiced  by  the  rejection  of  it  in  the  terms 
in  which  it  was  offered.  The  material  question  was  whether  the 
defendants  were  guilty  of  a  riot  or  unlawful  assembly  on  the  15th 
January.  How  could  their  conduct,  or  the  conduct  of  Blackball, 
at  the  school  meeting  on  the  14th  be  relevant  to  that  enquiry  f 
As  the  charge  of  the  unlawful  assembly  on  the  S5th  January  was 
expressly  abandoned  by  the  Attorney  General  at  the  close  of  the 
prosecution,  the  question  as  to  the  admission  of  the  evidence  rela- 
ing  to  that  becomes  immaterial.  No  allusion  to  it  was  made  in 
the  summing  up,  and  there  was  no  such  connection  between  it 
and  the  proceedings  of  the  15th  as  could  in  any  way  have  misled 
the  jury  or  influenced  their  verdict.  Only  three  of  the  defendants 
in  this  case  were  proved  to  have  been  present  on  the  25th;  and 
the  evidence  of  what  took  place  on  the  15th  was  amply  sufficient, 
not  only  to  warrant  the  verdict  for  an  unlawful  assembly,  but  for 
the  more  serious  offence^-the  riot.  I  do  not  think  there  was  any 
misdirection  as  to  the  criminal  intent.  The  Statute  (1  Rev  Stat. 
c.  147,  sec.  6)  enacts,  that  ''Three  or  more  persons  having 
assembled,  and  continuing  together  with  intent  illegally  to 
execute  any  common  purpose  with  force  and  violence,  or  in  a 
manner  calculated  to  create  terror  and  alarm  amongst  Her 
Majesty's  subjects,  shall  be  guilty  of  an  unlawful  assembly." 
To  constitute  an  unlawful  assembly,  it  is  not  necessary  that  the 
purpose  for  which  the  persons  assembled  together  was  to  do  an 
unlawful  act:  an  intention  to  do  a  lawful  act  in  a  violent  and 
turbulent  manner  is  as  much  a  breach  of  the  law  as  if  the  intended 
act  were  illegal.  It  is  the  manner  in  which  the  act  is  intended  to 
be  done  which  constitutes  the  offence ;  and,  therefore,  if  the  jury 
find  that  the  assembling  together  was  under  such  circumstances  as 
were  likely  to  produce  danger  to  the  peace  and  tranquility  of  the 
neighborhood,  it  is  an  unlawful  assembly  :   Reg.  v.  Fincent.^     The 
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assembling  together  under  such  circumstaaces  is  itself  au  unlawful 
BiouiA  act,  and  no  orher  proof  of  a  criminal  intent  is  necessa' y,  any  more 
Maillo  ^^^^^  it  w  necessary  to  be  proved  in  a  ease  where  a  person  inten- 
tlonally  assaults  and  beats  another  without  any  lawful  excuse. 
The  act  itself,  in  such  cases,  being  unlawful,  the  law  presumes  a 
criminal  intent  The  eases  referred  to  by  Mr.  Thomson  in  support 
of  his  argument,  that  it  was  necessary  to  prove  a  criminal  intent, 
are^  in  my  opinion,  quite  distinguishable  from  this  case.  lu  Beg, 
v.  Hibberl,*  the  prisoner  was  indicted  under  the  Statute  24  and  25 
Vic.  c.  100,  sec.  55,  for  having  unlawfully  taken  an  unmarried 
girl,  under  the  age  of  sixteen,  out  of  the  possession  and  against 
the  will  of  her  father.  The  prisoner  met  the  girl  in  the  street, 
and  induced  her  to  go  with  him  to  a  town  some  miles  distant, 
where  she  remained  with  him  for  a  few  hours..  He  then  brought 
her  back  to  where  he  had  first  met  her,  and  left  her  there,  and 
she  went  home,  having  been  absent  some  hours  longer  than  she 
otherwise  would  have  been.  The  prisoner  made  no  inquiiy,  and 
did  not  know  who  the  girl  was,  or  whether  she  had  a  father  or 
mother  living.  It  was  in  consequence  of  the  absence  of  any 
finding  by  the  jury  of  the  prisoner's  knowledge  that  he  wa«  taking 
the  girl  from  the  possession  of  those  who  lawfully  had  charge  of 
her,  that  the  conviction  was  quashed.  An  essential  ingredient, 
required  to  make  out  an  offence  under  the  Statute,  was  wanting. 
In  another  case  under  the  same  Statute,  Reg  v.  Prince*  the 
prisoner  was  convicted  of  takiu;^  an  unmarried  girl,  under  the 
age  of  sixteen  years,  out  of  the  possession  and  against  the  will  of 
ber  father ;  but  the  jury  found  that  the  prisoner  honaJid4i  believed, 
and  hftd  reasonable  ground  for  believing,  that  the  girl  was  eighteen 
years  old  when  he  took  her  away,  and,  therefore,  it  was  contended 
that  as  the  prisoner  believed  in  the  existence  of  a  certain  state 
of  facts,  which  would,  if  true,  make  his  act  no  criminal  offence, 
he  had  no  criminal  intention,  and  bad  committed  no  offence  under 
the  Statute>  But  the  fifteen  Judges  held  that  the  prisoner's  belief 
that  tha  girl  was  over  sixteen  afforded  no  defence,  and  that  ha 
was  rightly  convicted-  In  Hearne  v.  Garlon  the  question  was, 
whether  the  defendants  were  liable  for  a  penalty  under  the  Statute 
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5  and  6  \Vm  4,  c.  107,  for  sending  oil  of  vitriol  by  railway, 
without  giving  notice  of  the  nature  of  the  goods ;  and  it  was  held 
that  they  were  not  liable,  because  they  were  ignorant  that  the 
packages  which  they  had  sent  by  the  rulway  contained  oil  of 
vitriol,  having  been  deceived  as  to  their  contents  by  the  person  at 
whose  request  they  had  forwarded  th'^m.  The  whole  question 
there  turned  upon  the  guilty  knowledge  of  the  defendants.  In 
Taylor  v.  Newman,^  the  defendant  was  convicted  under  the  Statute 
24  and  25  Vic.  c.  96,  of  unlawfully  and  wilfully  killing  a  tame 
pigeon.  He  had  notified  the  owner  of  the  pigeons  that  he  would 
shoot  them  if  they  came  upon  his  land  and  destroyeil  his  crop ; 
and  the  Court  set  aside  the  conviction  on  the  ground  that  the 
defendant,  in  shooting  the  pigeon,  believed  that  he  was  exercising 
a  right,  and,  therefore,  there  was  no  guilty  mind.  I  cannot  see 
that  either  of  these  cases  has  any  application  to  the  question  now 
before  us.  If  a  man  knowingly  does  acts  which  are  unlawful,  the 
presumption  of  law  is  that  the  mens  rea  exists :  ignorance  of  th& 
law  will  not  excuse  him.  Admitting  that  the  defendants,  when 
they  went  to  BlackhalTs  on  the  morning  of  the  15th  January, 
believed  that  a  school  meeting  was  to  be  held  there,  and  that  the 
meeting  of  the  previous  day  had  been  adjourned,  and  that  up  to 
that  time  they  had  no  criminal  intent,  how  can  that  justify  their 
subsequent  acts  of  compelling  Blackball,  by  threats  of  violence,  to 
sign  the  paper  declaring  that  he  would  take  no  further  part  in  any 
proceedings  under  the  school  law;  or  their  violent  conduct  at 
Ahier's,  Robin's  and  Young's,  as  was  proved  in  this  case  ?  And 
how  can  it  be  said  that  persons  who,  under  threats  of  violence, 
and  in  a  turbulent  manner,  compel  others  to  part  with  their 
money  and  goods,  believe  that  they  are  doing  what  they  have  a 
right  to  do,  and  have  no  criminal  intention  ?  I  think  the  case 
was  left  to  the  jury  as  favorably  for  the  defendants  as  the  circum' 
stances  would  warrant.  The  defendants  were  proved  to  have 
done  all  the  acts  enumerated  in  the  Statute  as  constituting  an 
unlawful  assembly,  and  there  is  no  legal  justification  for  what  they 
did,  and,  therefore,  it  must  be  held  chat  what  they  did  was 
unlawful  within  the  Statute.     They  assembled  together  to  executer 
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18Y6  a  common  purpose — to  use  their  own  language — to  abolish  the 
Rboiva  school  law,  and  to  do  so  in  an  illegal  manner:  namely,  with  force 
and  violence,  and  in  a  manner  calculated  to  alarm  Her  Majesty's 
subjects.  The  jury  having  necessarily  found  these  facts  and 
intentions,  the  Statute  is  satisfied,  and  the  crime  is  completed.  I, 
therefore,  think  the  conviction  was  right. 

Wbtmore,  J.  I  agree  with  the  views  expressed  by  the  learned 
Chief  Justice  Allen,  excepting  as  to  the  eleventh  ground  reserved, 
namely:  Whether  the  learned  Chief  Justice,  on  the  trial,  was 
right  in  rejecting  evidence  of  what  took  place  at  the  school  meeting 
on  the  14th  of  January,  or  whether  evidence  of  the  condvct  of  the 
partiei  an  the  14th  having  been  gioen  on  the  part  of  the  protecutian 
for  the  purpose  of  shewing  (as  was  alleged)  that  Blackball,  from 
what  took  place  on  the  14th,  had  reason  to  be  alarmed  when 
the  defendants  came  to  his  office  on  the  following  day,  the 
defendants  bad  a  right  to  go  into  the  whole  of  the  proceedings 
df  the  meeting  of  the  14th.  The  Chief  Justice  rejected  the 
evidence,  offered  for  the  defence,  of  what  took  place  at  the  school 
meeting  on  the  14th  as  irrelevant,  but  allowed  the  defendants  to 
give  evidence  of  the  object  for  which  they  met  on  the  15th,  and 
to  shew  that  they  believed  a  school  meeting  was  to  be  held  on 
that  day,  and  that  it  was  an  adjournment  of  the  meeting  held  on 
the  14th,  and  they  gave  such  evidence  accordingly.  I  cannot  eee 
that  the  evidence  was  irrelevant,  Mr.  Blackhall's  account  of  what 
took  place  having  been  given,  for  the  purpose  of  shewing,  as  was 
alleged,  that  he  (Blackball),  from  what  took  place  on  the  14th, 
had  reason  to  be  alarmed  when  the  defendants  came  to  hit 
office  on  the  following  day.  It  may  be  assumed  that,  the 
Crown  having  given  evidence  of  the  proceedings  on  the  14th, 
such  evidence  was  given  for  the  purpose  of  sustaining  the  indict- 
ment, and  as  a  broad  question,  the  Crown,  I  think,  could  not 
select  certain  isolated  parts  of  the  doings  of  the  14th  to  afiect  the 
defendants'  position  and  exclude  the  defendants  irom.  giving 
evidence  of  the  whole  that  occurred  at  the  same  time  and  place. 
It  seems  but  reasonable,  where  a  part  of  the  transaction  has  been 
proved  to  sustain  the  indictment,  the  whole  might  be  proved  so 
that  a  jury  would  have  all  the  facts  before  them,  and  thereby  be 
enabled  to  form  an  opinion  from  all  that  took  place,  and  not  have 
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their  minds  warped,  it  may  be  to  a  very  erroneous  conclusion, 
from  an  incomplete  account,  of  tbe  transactions,  unless,  indeed, 
the  portion  of  the  proceedings  proved  by  the  Crown  was  quite 
immaterial ;  and  as  the  Crown  gave  evidence  of  a  part  of  what 
took    place,  to   exclude    the    remainder,  the    immateriality   must 
clearly  appear.     The  meeting  of  the  15th  being  an  adjournment 
or  continuation  of  that  of  the  I4th,  to  my  mind  shews  more  clearly 
the  necessity  of  the  defendants  being  allowed  to  prove  the  whole 
of  what  took  place   on   the    14th   after   the   Crown    had    given 
evidence  of  a  part.     To  convict  under  the  6th  section,  a  common 
purpose  must  be  established,  and  the  evidence  of  all  that  took 
place,   as  well    on  the    14th  as  the    15th,   may  have   been    very 
important  either  to  have  established  or  ignored  this,  and  the  assem- 
bling   and  continuing    together    must;  be    with    intent    illigally 
to  execute  a  common  purpose  with   force  and   violence.     Now, 
this  meeting  of  the  15th  being  an  adjournment  of  that  of  the  14th, 
in  order  to  shew  the  intent  to  execute  the  common  purpose  on  the 
15th  with  force  and  violence,  what  evidence  would  be  more  likely 
to  lead  the  minds  of  the  jury  to  a  conclusion  in  this  respect  than 
proof  of  the  parties  acting  together  on  the  14th  with  an  apparent 
common    purpose  and    with   force   and   violence?      If  the   same 
persons,  or  a  number  of  them,  met  on  the    15th  on  the  same 
mission,  would  not  the  evidence  of  what  took  place  on  the  14th 
almost  irresistibly  affect  the  minds  of  the  jury  ?     It  certainly,  I 
think,  would  have  such  a  tendency.     Or  the  common  purpose  is 
to  be  executed  in  a  manner  calculated  to  create  terror  and  alarm 
amongst  Her  Majesty's  subjects.     If  there  was  a  serious  disturb- 
ance on  the  14th  approaching  a  riot,  if  not  actually  amounting  to 
one,  and  such  as  to  create  terror  and  alarm  amongst  Her  Majesty's 
subjects,  and   by  reason   of  such   disturbance    the    meeting   was 
adjourned  to  the  15th,  and  on  the  15th  the  whole  or  a  part  of  the 
riotous  acting  people  met  again  at  the  adjourned  meeting,  would 
not  the  evidence  of  the  proceedings  of  the  14th,  to  say  the  least 
of  it,  predispose  the  minds  of  those  alarmed  on  the  14th  to  the 
conclusion  that  ihe  persons  so  assembled  on  the  Idth  had  met  and  . 
were  continuing  together  with  intent  illegally  to  execute  a  com- 
mon purpose  with  force  and  violence  or  in  a  manner  calculated  to 
create  terror  and  alarm  amongst  Her  Majesty's  subjects.     I  may 
44 
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be,  and  probably  am,  putting  this  matter  more  strongly  than  the 
facts,  as  they  occurred,  will  really  warrant ;  but  I  am  doing  so 
only  to  rest  the  principle,  which  is  the  same  whether  I  am  putting 
it  too  strongly  or  not.  The  evidence  was  oflfered  by  the  prose- 
cution for  the  purpose  of  shewing,  as  was  alleged,  that  Blackhall, 
from  what  took  place  on  the  14th,  had  reason  to  be  alarmed  when 
the  defendants  came  to  his  office  on  the  following  day.  As  I  have 
mentioned  before,  the  same  persons,  or  some  of  them,  attending 
the  adjournment  of  the  meeting  of  the  15th  as  attended  on  the 
14th,  would  not  such  evidence  of  Blackhall  have  a  very  powerful, 
if  not  convincing,  effect  upon  the  minds  of  the  jury  who  were 
about  adjudicating  upon  what  took  place  on  the  15th  ?  It  seems 
to  me  the  proposition  does  not  admit  of  any  doubts — the  materiality 
of  the  evidence,  I  think,  is  beyond  question  Without  presuming 
to  insinuate  any  misstatement  by  Mr.  Blackhall,  for  the  purpose 
ot  the  argument,  it  may  be  questioned  whether  or  no  his  statement 
was  accurate,  and  this  could  be  tested  by  cross-examination  or  by 
independent  testimony.  He  may  have  seen  the  doings  from  a 
different  standpoint  than  others  who  were  present  saw  them,  or  he 
may  have  seen  one-half  that  took  place ;  he  may  have  been  a  very 
timid  man,  so  much  so  that  from  the  ease  with  which  he  could  be 
alarmed  or  even  terrified  would  render  his  evidence  quite  unre- 
liable ;  what  he  saw  might  have  been  quite  sufficient  to  alarm  him 
or,  indeed,  alarm  any  one,  and  if  the  whole  that  took  place  were 
stated,  there  might  not  have  been  anything  to  alarm  Mr.  Blackhall 
or  any  one  else.  The  strong  impression  upon  my  mind  is  that 
the  evidence  of  all  that  took  place  on  the  14th  was  admissible 
after  a  part  was  given  by  the  prosecution,  and  this  evidence  having 
been,  as  I  think,  improperly  rejected,  the   conviction,   I   think, 

should  be  quashed. 

Conviction  affirmed. 
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ORPWOOD  V.  MORHISEY.  1876. 

Ejectment^  Where  premises  under  demise— S'rvic^   on    tenant      Xoiic     to 
Landlord —  Whether  mcessartj. 

Where  ejectment  is  brought  for  recovery  of  promises  which  are  under  a  demise 
at  the  time  of  the  commencement  of  the  action,  if  the  landlord  has  notice  of 
the  service  of  the  declaration  on  the  tenant  and  of  the  nature  and  effect  of  it, 
he  is  bound  by  the  judgment  recovered ;  but  unless  the  landlord  has  such 
notice  and  understood  the  nature  of  the  proceeding  and  the  effect  of  it,  he 
will  not  be  bound  by  the  judgment ;  and  whether  he  did  so  understand  it  is 
a  question  for  the  jury — per  Allen,  C.  J.,  and  Wkldon  and  Dufp,  J.  J. ;  but 
held,  per  Wbtmork,  J.,  that  notice  of  the  proceeding  in  ejectment  to  the  land- 
lord is  not  necessary,  the  service  of  the  declaration  on  the  tenant  being 
sufficient  to  conclude  the  landlord  by  the  judgment,  so  as  to  prevent  him 
questioning  its  obligation  otherwise  than  by  action  of  ejectment. 

This  was  an  action  of  replevin  in  which  t'»e  defendant  avowed 
the  fakins^  as  :i  distress  for  six  mon'hs  ren^  due  from  the  phnnrifF 
to  Mary  Morrisey,  on  the  1st  May,  1875.  Pleas  Ist  mtn  lennif ; 
2nd.  That,  though  the  plaintiff  did  become  tenant  to  the  defend- 
ant on  the  1st  M:^y,  1874,  yet,  that  Eleanor  M.  Shore  and  Ariana 
E.  Shore,  having  a  superior  title,  commenced  vn  action  of  eject- 
ment against  the  plaintiff  to  recover  possession  of  the  premises, 
in  Hilary  term,  1875  ;  that  before  the  expiration  of  the  time  for 
appearing  in  that  action,  the  plaintiff  gave  notice  thereof,  to  the 
said  Mary  Morrisey ;  that  the  lessors  of  the  plaintiff  recovered 
judgment  by  default  in  the  action  of  ejectment  on  the  6th  March 
last,  and  that  on  the  13th  April,  a  writ  of  possession  was  issued, 
and  the  plaintiff  was  turned  out  of  possession ;  by  reason  of 
which  recovery  and  eviction,  the  said  Mary  Morrisey  was  pre- 
vented from  distraining  for  rent  filling  due  after  such  eviction. 
Replication  denying  the  eviction  by  the  Misses  Shore  :  also 
denying  notice  to  Mary  Morrisey  of  the  action  of  ejectment. 
At  the  trial  before  Wktmore,  J.,  at  the  York  sittings  after 
Michaelmas,  1875,  the  plaintiff  proved  the  judgment  in 
ejeciment,  as  stated  in  the  plea,  and  a  writ  of  possession 
executed,  and  that  he  had  afterward?,  before  the  1st  May,  1875, 
attorned  to  the  lessors  of  the  plaintiff  in  that  action.  He  also 
proved,  that  in  January,  1875,  a  few  days  after  being  served  with 
the  declaration  in  ejectment,  he  went  to  the  defendant  and  read  the 
declaration  to  her,  but  made  no  statement  beyond  that.  The 
defendant  offered  to  shew  that  she  had  a  title  by  possession  to  the 
land   demised,  and   it   was   also  objected   that  she  had  not  had 
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notice  of  the  action  of  ejectment,  and  was  consequently  not  boand 
by  it.  The  learned  Judge  rejected  the  evidence  offered  of  a  title 
by  possession,  being  of  opinion  that  the  defendant  was  estopped 
by  the  judgment  in  ejectment  against  Orpwood,  her  tenant, 
whether  she  had  notice  of  it  or  not,  and  accordingly  directed  a 
verdict  for  the  plaintiff.  The  defendant  admitted  that  the 
plaintiff  had  gone  to  her  house  in  January ;  that  he  had  a  paper 
in  his  hands  which  he  said  was  an  ejectment  for  the  property  he 
was  in ;  that  she  thought  it  was  an  ejectment  against  her,  and 
told  him  to  take  his  papers  away,  that  she  knew  nothing  about  it 
She  denied  that  he  had  read  the  paper  to  her  and  said  she  did  not 
then  know  what  an  ejectment  was,  or  what  the  plaintiflf  meant. 
The  defendant's  two  daughters,  who  were  in  the  house  at  the  time 
the  plaintiff  went  there,  also  stated  that  he  told  the  defendant  he 
had  got  iin  ejectment  on  the  house,  and  that  she  told  him  to  take 
his  papers  away. 

The  learned  Judge  left  the  following  questions  to  the  jury:  1.  Had 
the  defendant  notice  of  the  action  of  ejectment  in  January,  1875  ? 
2.  Did  the  plaintiff  read  over  to  the  defendant  the  declaration 
in  ejectment  ? 

The  jury  answered  both  these  questions  in  the  negative.  On 
the  first  day  of  last  Hilary  term,  Lugria^  on  behalf  of  the  defend- 
ant, obtained  a  rule  nisi  for  a  new  trial,  against  which  on — 

April  17,  J.  J.  Fmser,  Q.  C,  shewed  cause.  Whether  Mrs. 
Morrisey  had  or  had  not  notice  can  make  no  difference,  because 
judgment  being  signed,  its  effect  must  be  got  rid  of  by  being  set 
aside,  or  ejectment  should  have  been  brought.  The  sole  point  to 
determine  is.  Was  Orpwood  holding  as  tenant  to  Mrs.  Morrisey  at 
the  time  of  the  distress  ^  And  the  question  must  be  answered  in 
the  negative,  because  the  effect  of  the  judgment  was  to  put  an  end 
to  the  tenancy:  Arch.  Pr.  780,  781;  Doe  d,  Meyrick  v.  Rotf 
Hopcra/l  v.  Keys  ;"  Doe  d.  Ledger  v.  Roe ;'  Doe  d,  Thompson  v. 
Roe;*  Goodtitley.  Budtille;'  Doe  v.  Mills;*  Woodf.  L.  Sf  T  882. 
It  is  impossible  to  see  how  the  jury  could,  under  the  evidence, 
find  there  was  no  notice. 

Lugrin,  in  support  of  the  rule.      It  being  the  duty  of  the 
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tenant  to  give  his  landlord  notice  of  an  ejectment,  if  he 
does  not  do  so,  he  becomes  a  wrong-doer,  and  cannot  take 
advantage  of  his  own  wrong.  The  case  of  Goodthle  v.  Badtifle,^ 
bears  out  the  proposition  that  withholding  the  notice  is  a  wrong, 
and  it  is  the  same  as  if  the  tenant  wrongfully  delivered  over  pos- 
session to  another  person.  If  a  stranger  had  been  put  in,  a 
different  question  might  arise,  for  it  would  then  be  between  Mrs. 
Morrisey  and  an  innocent  person.  Orpwood  was  bound  to  give 
Mrs.  Morrisey  good,  clear  and  sufficient  notice  of  there  being 
an  ejectment  pending.  Where  the  information  is  so  communi- 
cated  that  the  party  does  not  know   what  is  meant,  that   is   no 

notice. 

Cur.  Adv.  VulU 

The  judgment  of  a  majority  of  the  Court  (Allex,  C.  J.,  and 
Weldon  and  Duff,  J.  J.)  was  now  delivered  by 

Allen,  C.  J.  The  correctness  of  the  finding  of  »he  jury  on 
the  first  question  submitted  to  them  depends  upon  what  is  notice. 
On  the  second  question,  there  was  conflicting  evidence  and  it  was 
consequently  open  to  the  jury  to  find  as  they  did.  The  material 
question,  however,  is  not  merely  whether  the  declaration  was  read 
to  the  defendant,  (which,  per  se,  probably  would  not  enlighten  her 
much,)  but  whether  she  had  notice  that  an  action  of  ejectment 
was  brought  against  her  tenant,  Orpwooi,  for  the  recovery  of 
possession  of  the  house  which  he  held  under  her,  and  by  means 
of  which  he  might  be  turned  out  of  possession.  If  she  had  such 
notice  she  is  bound  by  the  judgment  in  ejectment ;  but  if  not,  as 
she  is  not  a  party  to  the  judgment,  she  is  not  bound  by  it.  See 
Hunter  v.  Brills  ;*  Doe  v.  Harvey.*  Under  the  circumstances,  we 
think  it  would  be  more  satisfactory  to  send  this  case  down  to 
another  trial.  The  direction  was  certainly  erroneous ;  and  there 
seems  a  difficulty  in  sustaining  a  verdict,  which  can  only  be  sup- 
ported  on  the  ground  that  the  defendant  had  notice  of  the  action 
of  ejectment,  when  the  jury  hive  distinctly  found  that  sh3  had  not 
notice.  It  may  be,  that  the  jury  have  believed  her  statement 
that  she  did  not  know  what  an  ejectment  was,  and  did  not  under- 
stand   what  the  plaintiff  meant  when  he  came  to  her  with  the 
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paper.     He  stated  that  he  merely  read  the  decbiration  to  her  and 
said  nothing.     Would  this  convey  such  information  of  the  nature 
of  the  paper  to  an  illiterate   person,  as  should   hind  him  by  the 
judgment  ?     Where  a  declaration  in  ejectment  is  served  upon  the 
tenanf  in  possession,  the  practice  requires  that  the  person  serving 
it  should  not  only  read  the  declaration  and  notice  to  the  tenant,  but 
should  also  explain   to   him  the  intent  and   meaning  of  the  de- 
claration and  notice,  and  of  the  service  thereof;  in  order  that  the 
tenant  may   know   what  the  proceeding  really  means,  and    what 
the  result  will  be  if  he  does  not  defend   the   suit.     Now,  if  this 
protection  is  given  to  the  tenant  in  possession,  who  is  served  with 
n  coDV  of  the  declaration,  surely  a  stranger  to  the  suit,  who  is  not 
served  with  any  copy  of  the  declaration,  and  who  is  sought  10  be 
bound  merely  by  notice  of  the  existence  of  the  suit,  ought  to  have 
an  equal  protection,  and  oui^ht  not  to  be  bound  by  a  judi^ment  to 
which  he  is  not  a  party,  unless  v  is  clearly  made  to  appear  that 
he  understood  the  nature  of  the  proceeding,  and  the  effect  of  it 
upon  his  tenant?     Whether  he  did  so  understand  it  is  a  question 
for   the  jury.     In   the   present   cise,   they  have   found   that   the 
defendant  had  not  notice,  ;md  looking  at  the  whole  evidence,  we 
are  not   prepared  to  say  that  such   finding  is  wrong.      We  are, 
therefore,  of  opinion  that  there  should  be  a  new  trial.     It  was 
objected  on  the  part  of  the  plaintiff,  that  the  defendants'  remedy 
was  by  an  application   to   the  Court  to   be   let  in  to  defend   the 
action  of  ejectment  brought  against  Orpwood  ;  or,  that   the   pos- 
session having  been  changed  without  any  collusion   between  the 
lessors  of  the  plaintiff  and   Orpwood,  the  present  defendant  must 
bring  ejectment  to  recover  the  possession.      Doe  dem.  Ledger  v. 
R()e;^   Gondtitle  v.    Bad  title  ;^    Doe  dem,   Thompson  v.    Roe;^   and 
Doe  dem.  Meyrick  v.  Roe,*   were   relied   upon.     Whatever    might 
have  been  the    result  if   an  application    had  been  made  by   the 
present   defendant   to  set  aside   the  judgment  in  ejectment,  and 
to  be  let  in    to  defend,    it    seems  to  us  this  case  must  depend 
upon  the  issues  raised  by  the  pleadings.     Under  the  first  plea 
of  non  tenuit  the  plaintifi*  could  have  shewn  that  Mrs.  Morrisey's 
title  had  expired,  and  at  the  time  of  the  distress  he  did  not  hold 
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as  her  tenant :  Hopcraft  v.  Keys ;'  But  the  only  evidence  to  shew 
that  the  title  had  expired  was  the  eviction  of  the  plaintiff  by 
title  paramount,  as  proved  by  the  judgment  in  ejectment,  and 
whether  she  was  bound  by  that  judgment  or  not,  depends  upon 
the  fact  whether  she  had  such  notice  of  the  action  of  ejectment 
as  would  have  afforded  her  an  opportunity  of  defending  it ;  and 
the  jury  having  found  this  fact  in  her  favor,  we  think  there  should 
be  a  new  trial.  The  effect  of  a  recovery  by  the  defendant  in  this 
action  will  not  restore  to  her  the  possession  of  the  land,  or  affect 
the  rights  of  the  lessors  of  the  plaintiff  in  the  ejectment  :  it  is 
only  a  matter  between  the  defendant  and  her  tenant,  and  therefore 
this  decision  does  not  conflict  with  the  cases  relied  on  by  the 
plaintiff. 

Wetmore,  J.  Ater  referring  at  length  to  the  evidence,  con- 
tinued : — The  rejectijn  of  evidence  ot  Mrs.  Morrisey's  title  and 
my  direction  to  the  jury  were  discussed  before  the  Court  on  rule 
nisi  for  new  trial.  The  two  objections  resolved  themselves  into  the 
question  of  misdirection.  Then,  was  I  right  in  ruling  thit  notice 
of  the  proceeding  in  ejectment  to  the  landlord  was  not  necessary, 
the  service  of  the  declaration  on  the  tenant  being  sufficient  to 
conclude  the  landlord  by  the  judgment  in  ejectment,  so  as  to 
prevent  the  landlord  questioning  its  obligation  otherwise  than  by 
an  action  of  ejectment?  My  ruling  at  the  trial,  I  still  think,  was 
correct.  Goodtitle  v.  Buddtle  shews  very  clearly  that  the  want  of 
notice  to  the  landlord  is  not  a  ground  j)er  so  to  set  aside  a  judgment 
obtained  upon  service  of  declaration  upon  the  tenant  in  possession. 
In  Doe  ex  dem.  The  Grocers*  Company  v.  Roe*  the  marginal  note  is: 
The  Court,  in  their  discretion,  will  set  aside  a  writ  of  habere 
executed  and  let  in  a  landlord  to  try  an  ejectment  on  suggestion 
of  collusion  The  judgment  was  set  aside,  however,  on  payment 
of  costs.  See  also  Doe  d.  Thomson  v.  Ituc,^  per  Tindal,  C.  J. 
Mr.  fVoodJaWs  L,  S;  jT.,  at  page  821,  lays  it  down  broadly, 
that  in  the  absence  of  any  suggestion  of  collusion  between  the 
lessor  of  the  plaintiff  and  the  tenant,  the  Court  will  not  set  aside 
a  regular  judgment  in  ejectment  on  the  ground  that  the  landlord 
had  not  received  notice  of  declaration  in  order  that  he  may  be  let  in 
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to  defend.       Doe  d.    Lord    Darlington  v.    Cock^   shews  that  in 
ejectment   for    premises    which    have    been   demised,    service    of 
declaration  on  the  landlord  would  be  of  no  avail ;  the  tenants  in 
possession  must  be  served.     If  the  party  bringing  an  ejectment, 
in  order  to  render  any  judgment  he  may  obtain  effective,  where 
the  person  in  possession  happens  to  be  a  tenant,  must  find  out 
whether  or  no  there  is  a  landlord,  and  if  so,  give  him  notice,  it 
seems  to  me  a  very  onerous  duty  would  be  imposed  upon  persons 
seeking  to  recover  the  possession  of  land,  and  one  for  which  I 
have  been  unable  to  find  any  authority.     If  want  of  notice  to  the 
landlord  would   operate  against  the  effectiveness  of  a  judgment 
obtained  on  service  of  the  declaration  on  the  tenant,  what  neces- 
si  y  was  there  for   II  Geo.  2,  c.  19,  sec.    12,  which  enacts  that 
every   tenant  to    whom    any  declaration    in    ejectment   shall  be 
delivered  for  any  lands,  etc.,  shall  forthwith  give  notice  thereof 
to  his  or  her  landlord  or  his  bailiflf  or  receiver,  under  penalty  of 
forfeiting  the  value  of  three  years'  improved  or  rack-rent  of  the 
premises  to  the  person  of  whom  he  or  she  holds  to  be  recovered 
by  action  of  debt,  and  for  section  13,  which  makes  provision  for  the 
landlord    appearing  in  case  the  tenant  does  not    appear.       The 
cases  referred  to  shew  conclusively  to  mj  mind  that  the  want  of 
notice   to   the   landlord   of  itself  does   not   amount   to   anything. 
In   Hunter   v.  British  it   was  held   that  where   premises   are  in 
possession  of  a  tenant  and  there  is  judgment  in  ejectment  against 
the  casual  ejector,  in  an  action  for  mesne  profits  and  costs  of  eject- 
ment against  the   landlord,    the  judgment   in  ejectment    is    no 
evidence  against   him,  without  proof   that  he   had  notice  of  the 
ejectment,  so    that  he   might  have  come  in  to  defend  it;   but  a 
subsequent  promise   to  pay  the  rent    and    costs    amounts  to  an 
admission  that  he    is  liable    to    the    action.      Also,  see  I>oe  v. 
Harvey*  to  the  same  eflfect.      I  his  is  all  very  well  in  an  action 
for  mesne  profits,  a  matter  arising  before  the  judgment  in  eject- 
ment, to  recover  which,  you  make  the  landlord  a  trespasser  from 
the  date  of  the  demise  in  the  declaration  without  notice.     There 
is  a  vast  difference  between  using  the  judgment  in  ejectment  as 
evidence  of  the  lessor's  title,  from  the  time  of  recovery,  and  using 
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it  as  evidence  to  establish  a  claim  for  mesne  profits.  See  Dunn  v. 
W^A/te  and-  wife}  But  for  matters  arising  after  the  recovery  of 
judgment  in  the  ejectment,  if  the  judgment  won't  protect  the 
tenant  the  lessor  puts  in  after  the  execution  of  the  habere  and 
possession  given  in  pursuance  of  the  judgment,  what  is  the  use  of 
the  judgment,  writ  of  habere^  and  being  put  in  possession  under 
it?  It  is  abundantly  clear,  in  my  opinion,  the  judgment  cannot 
be  interfered  with,  unless  by  permiasion  of  the  Court,  without  an 
action  of  ejectment,  and  the  want  of  notice,  however  it  might 
operate  as  an  element  to  induce  the  Court  to  let  the  landlord  in 
to  defend,  of  itself  it  will  not  avail.  It  must  he  borne  in  mind 
the  distress  in  the  present  case  was  for  rent  that  accrued  after  the 
lessors  of  the  plaintiff  were  put  in  posf^ssion  under  the  habere, 
and  was  made  upon  the  goods  of  the  party  that  had  become  tenant 
to  the  lessors  after  being  so  put  in  possession.  If  the  tenant  is 
liable  for  the  rent  in  the  present  claim,  how  is  he  possibly  to  get 
clear  of  his  rent  to  his  landlord,  accruing  after  he  was  put  in 
possession  by  the  party  recovering  the  judgment  ?  If  a  landlord, 
who  complains  of  no  notice,  in  the  face  of  a  judgment,  as  in  this 
case,  can  go  on  as  if  no  judgment  had  been  obtained  and  distrain 
on  the  new  tenant's  goods  for  rent  accruing  after  the  execution  of 
the  habere  and  the  establishing  a  new  tenancy,  I  cannot  see  that 
such  landlord  is  affected  prejudicially  in  the  least  by  the  judgment 
and  execution  of  the  habere^  or  why  any  application  ever  should 
have  been  made  by  a  landlord  to  set  aside  a  judgment  and  be  let 
in  to  defend  from  want  of  notice;  but  I  can  see  how  he  would 
be  benefited  by  such  a  judgment,  as  in  case  of  sub-tenants :  the 
intermediate  landlord,  he  who  had  not  notice  of  the  proceedings 
in  ejectment,  could  go  on  and  distrain  on  his  under-tenants,  or 
rather  the  tenants  of  the  party  recovering  in  the  ejectment,  as  if 
Xko  judgment  had  been  obtained,  as  if  nothing  had  happened ;  but 
when  it  came  to  his  superior  landlord  requiring  his  rent,  the 
landlord  who  bad  not  received  the  notice  might  find  it  very 
convenient  to  suggest  the  recovery  in  ejectment  as  an  answer  to 
the  r^uest.  Unless  the  party  can  get  the  fruits  of  the  premises 
recovered  in  the  ejectment,  and  of  which  he  has  been  put  in 
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possession  under  the  haftere  from  the  time  he  has  so  been  pat  iu 
possession,  I  cannot  see  w))at  possible  benefit  he  is  to  derive  from 
his  judgment,  or  of  what  use  it  is.  The  plaintiff  in  this  cause  was 
tenint  to  Mrs.  Morrisey.  but  I  apprehend  the  relation  of  landlord 
and  tenant  that  existed  previously  to  the  recovery  in  ejectment 
will  not,  in  the  absence  of  collusion,  make  any  difference.  Then 
as  to  that  part  of  the  plea  alleging  notice  which  is  contained  in 
the  plea  of  eviction  by  superior  title,  the  first  question  submitted 
to  the  jury,  so  far  as  the  finding  of  the  jury  goes*  certainly  is 
that  Mrs.  Morrisey  had  not  any  notice  of  the  action  of  ejectment 
in  January,  1875 ;  but  if  my  view  of  the  law  is  correct,  this  find- 
ing amounts  to  nothing,  as  notice  or  no  notice  would  be  immaterial. 
Il  a  verdict  is  found  for  the  defendant  upon  an  immaterial  issue, 
the  plaintiff  being  entitled  to  a  verdict  dehors  the  immaterial  issue, 
the  Court  will  give  judgment  non  obsttinfe  veredicto:  Arch.  Prac, 
(8  ed.)  1340-^1,  and  authorities  there  cited.  And  the  eviction 
by  superior  title  was  admissible  under  the  plea  of  non  tenuil: 
Hopcra/l  v.  Keys.^  Apart  from  the  question  of  notice,  the  plaintiff 
most  unquestionably  was  entitled  to  a  verdict  upon  the  evidence 
given,  and  it  being  my  opinion,  that  whether  Mrs.  Morrisey  had 
or  had  not  notice  made  no  difference  whatever,  any  other  course 
than  directing  a  verdict  to  be  entered  for  the  plaintiff  would  have 
been  misdirection,  as  1  think.  Then,  supposing  I  was  wrong  in 
my  view  as  to  notice  of  the  proceedings  in  ejectment  and  notice  to 
Mrs.  Morrisey  being  necessary,  was  it  not  abundantly  proved  from 
the  evidence  I  have  quoted  by  the  plaintiff  and  the  witness  Taylor 
that  she  had  notice  ?  In  fact,  she  proved  it  herself,  and  her  two 
daughters  corroborated  her  evidence.  I  do  not  think  any  reading 
over  or  explaining  the  nature  of  the  proceeding  would  be  at  all 
necessary.  A  reasonable  notice  (if  any  notice  was  required;  that 
the  ejectment  suit  was  being  proceeded  with  is  all  the  law  would 
require,  and  this,  it  was  proved,  even  by  her  own  testimony, 
beyond  doubt,  she  had ;  indeed,  under  the  evidence,  if  I  thought 
any  notice  necessary,  should  I  not  have  told  the  jury  that  the 
evidence  <;learly  shewed  she  had  all  the  notice  the  law  required, 
and  directed  them  to  find  for  the  plaintiff  on  the  question  of 
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notice.  It  seems  to  roe,  if  I  attached  any  importance  to  the  notice, 
I  should  have  done  so,  and  not  have  received  a  verdict  contrary 
to  such  direction.  On  the  finding  of  the  jury,  if  I  had  directed 
the  verdict  to  have  been  entered  for  the  defendant  on  the  question 
of  ncitice,  the  Court,  I  think,  could  not  have  sustained  it  if  any 
objection  was  made  on  the  ground  of  its  being  contrary  to  evidence. 
It  appears  to  me,  supposing  Mrs.  Morrisey  to  have  been  entitled 
to  notice,  the  verdict  is  just  what  it  should  have  been  under  the 
evidence ;  in  fact,  that  a  different  verdict  than  has  been  entered 
must  have  been  set  aside  as  directly  contrary  to  evidence.  I 
cannot,  therefore,  see  any  substantial  reason  for  sending  the  cause 
down  for  a  new  trial,  even  if  I  was  wrong  in  my  view 
of  the  law.  Granting  a  new  trial  on  motion  is  not,  in  my 
opinion,  a  matter  of  right,  but  is  largely  in  the  discretion 
of  the  Court ;  and  I  think  it  would  not  be  a  prudent  exercise 
of  that  discretion  to  set  aside  the  only  verdict  that  could  be 
sustained  on  the  evidence,  even  though  the  Judge's  opinion  of  the 
law  was  erroneous.  If  the  verdict  is  what  the  evidence  warrants, 
indeed  the  only  one  the  evidence  could  sustain,  the  Judge's 
misconception  of  the  law,  I  think,  should  not  be  a  ground  for  new 
trial.  For  the  reasons  given  I  think  the  rule  nisi  for  a  new  trial 
should  be  discharged. 
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SaUfoye — Whethtr  action  vjt  law  can  be  brought  for,  or  whether  cxclueive 

juriidiciion  i$  in  admiralty — Amendnunt  —Misnomer^-^ 

Jtflationnhip. 

Though  questions  relaUiis:  to  laivage  can  usually  be  better  s4|udioated  upon  in 
the  adminltjr,  than  in  anj  other  Court,  and,  where  apportionment  of  the 
amount  among  several  claimants  is  asked  for,  it  is  probablj  a  matter  ex. 
clusively  within  the  jurisdiction  of  the  Admiralty  Court,  jet  where  the  claim 
is  simply  for  salvage  services,  and  no  question  of  apportionment  arises  an 
action  at  law  can  be  maintained :  per  Aluh,  C.  J.,  and  Wbtmobi,  J., — ^Wbldov, 

A  Judge  at  Nisi  Prnu  has  power  to  order  the  name  of  a  plaintifT  to  be  amended 
under  section  163  of  the  C.  L.  P.  Act : — ^Per  Alum,  C.  J.,  and  Wbtmobs,  J.— 
WiLDOV,  J.,  diM9eniunie. 

Held,  also,  per  WrmoBS,  J.,  That  a  misnomer  of  a  plaintiff  is  not  a  ground  of 
nonsuit  if  it  be  shewn  the  defendant  has  not  been  deceived  and  knows  that 
the  action  was  brought  by  the  person  who  actually  sues,  and  that  in  such  a 
case  an  amendment  is  not  necessary. 
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^^"^^  The  declaration  alleged  in  this  case  an  indebtedness  for  salvage  of 

Copp  a  vessel  ca11edtheOttawa,together  with  her  tackle,  apparel  andfarni- 
ture  by  the  plaintiffs  saved  for  and  delivered  to  the  defendants  at  their 
request ;  also  for  work  done  and  materials  provided  by  plaintiffs 
for  defendants  at  their  request ;  and,  also  for  money  paid  by 
plaintiffs  for  defendants  at  their  request.  Plea:  Never  indebted^ 
and  Issue  thereon.  At  the  trial  before  Weldon,  J.,  at  the  Albert 
Circuit,  a  nonsuit  was  ordered,  leave  being  reserved  to  the  plain- 
tiffs to  move  to  enter  a  verdict  in  their  favor  for  ^1250,  the 
amount  which  it  was  agreed  the  services  were  worth.  Leave  waa 
also  reserved  for  the  plaintiffs  to  apply  for  amendment  of  the 
Nisi  Prints  record  by  altering  the  name  of  one  of  the  plaintiffs 
from  Alexander  Read  to  Aionzo  Read,  if  the  Court  thought  such 
amendment  should  have  been  allowed  on  the  trial,  llie  facts  in 
the  case  and  the  ground  upon  which  the  nonsuit  was  ordered  will 
be  found  referred  to  at  length  in  the  opinions  of  the  Judges. 

In  Michaelmas  term,  1875»  Oeo.  G.  OilAeri  obtained  a  rule 
nisi  pursuant  to  the  leave  reserved,  against  which^  on — 

April  12,  1876.  Weldon,  Q.  C,  shewed  cause.  Thi  ftcts  in 
this  case  raiie  the  question  whether  an  adtion  at  law  for  salvage 
will  \i^i  or  whether  the  jurisdiction  is  not  exclusively  in  the  Court 
of  Admiralty.  No  case  can  be  found  like  this  trhere  it  has  been 
held  the  action  will  lie.  Nexoman  v.  fVaUers^  is  the  only  case 
cited  in  the  text  books.  The  jurisdiction  of  the  Admiralty  Court 
depends  on  principles  which  have  no  analogy  at  common  law. 
This  is  nothing  more  than  an  action  for  work  and  labor,  done  by 
the  plaintiffs  as  mere  volunteers.  Suppose  they  bring  my  ship 
into  port  without  my  request,  what  right  have  they  to  sue  me  ? 
Or  suppose  my  house  is  on  fire,  and  a  man  comes  and  puts  it 
imt|  can  he  recoirer  from  me,  for  hia  services  ?  An  action  tot  salvago, 
pure  and  simple,  which  this  isi  cannot  be  maintained:  Alkinson  v. 
Wnodoll ;'  Humphreys  t.  Awards. '  Then  aa  to  the  iMeiidlfttekit, 
it  caflfiot  be  allowed  for  two  reasons^  firsts  the  C  L.  P.  Act  does 
not  extend  to  the  alteration  of  the  name  of  a  party  ttf  the  sdit^ 
and  feooAdly)  th^  defeflikBts  will  b»  jlrdjudicM  becailae  Akniso 
Bead  is  cousin  to  the  Sheriff^*  and  if  his  name  had  been  oil  ike 
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record,  thfe  defendants  woald  hare  challenged  the  array.  The  ^^^^- 
ibost,  therefore^  the  Court  should  do,  would  be  to  allow  the  CorP 
amendment  on  payment  of  costs,  and  order  a  new  trial. 

Geo.  O.  Gilbert,  in  support  of  the  rule.  The  misnomer  har- 
ing  arisen  from  a  clerical  error  in  copying  on  the  record,  and  the 
identity  of  the  parties  being  clear  at  the  trial,  it  is  no  ground  ol 
nonsuit :  Bonghum  ▼.  Frere^  The  objection  as  to  challenging  the 
array  should  hare  been  raised  at  the  trial^t  is  too  late  now. 
As  to  the  other  point:  Whererer  services  hare  been  rendered  by 
one  person  for  another,  who  accepts  and  adopts  those  senrices,  the 
law  raises  an  implied  promise  to  pay  for  them :  Smith  dm.  (6  ed.) 
184;  Add.  Can.  r7  ed.)  10,  657,  658,  citing  Hartford  r.  Jone%;* 
Abb.  Ship.  (11  ed.)  558.  The  plaintiffs  tried  to  sare  this  reisel 
at  the  peril  of  their  lives,  and  after  they  got  the  vessel  to  a  place 
df  safety,  the  defendants  canie  and  acknowledged  their  services, 
and  some  of  them  offered  to  pay  a  certain  Sum.  The  evidence 
should  have  been  submitted  to  the  jury.  (Allen,  C.  J.  if  the 
Judge  Was  right  that  no  action  will  lie  for  salvBge  at  common  IaW| 
there  was,  of  coarse^  no  question  for  the  jury.  Wbldon ,  J.  I 
ruled  that  the  action  for  salvage  was  an  action  in  rem.)  Even 
admitting  the  plaintiffs  were  mere  volunteers^  and  the  defendants 
had  repudiated  their  services^  yet  it  being  shewn  that  they  niet 
the  plaintiffs  and  negotiated  with  them«  this  ^as  evidence  of  an 
adoption  of  their  serrices^  and  it  should  have  been  left  to  the  jury 
to  find  whether  the  action  of  the  partivS  raised  an  implied  contract 

Chtr.  Adv.  Vuk, 

The  following  judgments  were  now  aelivered : — 

Allen,  C.  J.  This  was  an  action  for  salvage  of  a  vessel 
belonging  to  the  defendants,  in  which  the  plaintiffs  were  non« 
suited  on  the  ground  that  the  exclusive  jurisdiction  to  recover 
saltage  was  in  the  Court  of  Admiralty.  The  grounds  on  which 
it  is  contended  that  the  action  will  not  lie  in  this  Court  are,  Ist. 
That  a  court  of  law  cannot  apportion  the  salvage ;  and  Sndi  That 
there  is  no  contract,  the  services  of  the  plaintiffs  being  entirely 
voluntary.     If  the  plaintiffs  claimed  in  different  rights^  and  some 
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^^^^  of  them  were  entitled  to  receive  a  larger  sum  for  their  serricea 
Copp  t'  an  the  others,  no  doubt  the  jurisdiction  would  be  in  the  Court 
of  Admiralty,  because  this  Court  could  not  apportion  the  different 
amounts  due  to  each ;  but  there  is  nothing  in  this  case  to  shew 
that  the  plaintiffs  claim  unequal  sums,  or  any  apportionment  of 
the  money ;  or,  that  in  this  respect,  the  case  differs  from  any 
other  contract  entered  into  by  several  persons  jointly,  and  on 
which  a  joint  action  may  be  brought.  If  an  action  at  law  for 
salvage  can  be  brought  b}'  one  person,  1  cannot  see  why  a  joint 
action  cannot  be  brought,  provided  there  is  evidence  of  a  joint 
contract  to  be  left  to  the  jury,  on  which,  as  I  understand,  no 
opinion  was  expressed  by  the  learned  Judge  at  the  trial.  The 
material  question,  in  a  case  of  this  kinc*,  must  be,  whether  there 
is  any  contract,  express  or  implied.  If  there  is,  [  can  see  no 
reason  why  an  action  at  law  cannot  be  maintained  upon  it,  and  I 
can  find  no  authority  to  the  contrary.  In  2  Chit,  Oen.  Pr,  5S8, 
it  is  said,  that  **  in  all  cases,  the  right  to  salvage,  or  the  quantum, 
may  be  tried  by  a  jury  in  an  action  in  a  court  of  law.  But  if  the 
salvage  has  been  performed  at  sea,  or  between  high  and  low  water 
mark,  the  Court  of  Admiralty  unquestionably  has  jurisdiction  over 
the  subject,  and  is  enabled  most  satisfactorily  to  fix  the  sum  to  be 
paid  without  the  intervention  of  a  jury.**  And  in  Abbott  an  Ship* 
pingf  558,  it  is  said,  that  **  a  person  who,  by  his  labor,  preserves 
goods  which  the  owner,  or  those  entrusted  with  the  care  of  them, 
have  either  abandoned  in  distress  at  sea,  or  are  unable  to  protect 
and  secure,  is  entitled,  by  the  common  law  of  England,  to  retaia 
the  possession  of  the  goods  saved  until  the  proper  compensatioa 
is  made  to  him  for  his  trouble.  This  compensation,  if  the  parties 
cannot  agree  upon  it,  may,  by  the  same  law,  be  ascertained  by  a 
jury  in  an  action  brought  by  the  salvor  against  the  proprietor  of 
the  goods  on  his  implied  contract  (if  the  circumstances  justify  an 
inference  of  it)  to  make  compensation  tor  the  service  rendered  ia 
respect  of  them ;  or  the  proprietor  may  tender  to  the  salvor  ^uch 
sum  of  money  as  he  thinks  sufficient,  and  upon  refusal  to  deliver 
the  goods  bring  an  action  against  the  salvor.'*  And  on  page  629 
of  the  same  book,  it  is  said,  that  **  though  actions  by  salvors  on 
the  implied  contract  of  a  ship-owner  or  goods«owner  to  remunerate 
them  are  now  rarely  resorted  to,  they  are  not  unknown  to  the  law» 
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or  objectionable  in  point  of  principle."  The  law  is  laid  down  ^^^<^ 
substantially  in  the  same  words  in  Smifh^s  Merc,  Law^  295,  and  Copip 
in  2  Stark.  Er.  1299,  under  the  head  of  «  Work  and  Labor."     A  ^- 

form  of  a  count  for  salvage  will  be  found  in  2  Chit.  PI  49.  In 
Netoman  ▼.  WaUers^^  where,  a  ship  being  in  danger,  and  being 
abandoned  by  the  captain  and  part  of  the  crew,  a  passenger,  at 
the  request  of  the  mate  and  the  rest  of  the  crew,  took  the 
command  and  brought  the  ship  to  port,  it  was  held  that  he  was 
entitled  to  recover  in  an  action  against  the  owner  for  salvage. 
The  objection  taken  there  was,  that  a  passenger  was  not  entitled 
to  such  compensation,  because  it  was  the  duty  of  every  person  on 
board  to  assist  in  saving  the  ship  in  case  of  peril.  But  the  Court 
held,  that  haying  done  more  than  was  required  of  him  as  a 
passenger,  and  having  saved  the  ship  by  his  exertions,  he  was 
entitled  to  recover.  Ubath,  J.,  said,  that  as  the  plaintiff's 
services  were  recognized  by  the  defendant,  who  acknowledged 
that  the  ship  had  been  saved  by  his  skill,  it  was  the  same  as  if  the 
defendant  had  given  express  orders  to  the  plaintiff  for  his  conduct. 
And  Rooks,  J.,  said,  that  as  the  plaintiff  had  been  requested  by 
the  mate  and  crew  to  take  the  command  of  the  ship,  that  might 
be  considered  as  a  retainer  by  the  only  persons  who  were  the 
agents  of  the  owners  at  the  time ;  but  he  stated  his  opinion  that 
the  action  could  be  maintained  on  the  special  ground,  that  after 
the  ship  had  been  brought  to  port,  one  of  the  owners  had  recog* 
nized  the  plaintiff's  conduct,  and  approved  of  what  he  had  done. 
In  that  respect,  that  case  bears  some  resemblance  to  the  present 
one;  for  here,  also,  each  of  the  defendants  acknowledged  the 
plaintiffs'  services,  and  not  only  expressed  a  wish  that  they  should 
be  paid  for  what  they  had  done,  but  two  of  them  offered  to  pay  a 
sum,  which  the  plaintiffs  refused  to  accept,  considering  it  insuffi. 
cient.  In  Nicholson  v.  Chapman*  the  question  was  whether  a 
person  who  had  made  fast  and  secured  above  the  reach  of  the 
tide,  timber  which  had  gone  adrift  in  the  river  Thames,  but  was 
at  the  time  aground  on  the  shore,  had  a  lien  on  it  for  his  trouble; 
and  it  was  held  that  he  had  not,  because  it  was  a  mere  case  of 
finding  and  taking  care  of  the  timber,  and  not  a  case  of  salvage, 

4B.  *  P.  613.  '2H.  BlA.a64. 
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^^^^  in  which  it  was  admitted,  from  the  nature  of  the  service,  that  the 
Copp  salvor  would  have  had  a  lien.  In  Lifm^n  v.  Harrison,^  the  acdoB 
was  brought  for  salvage  by  a  sailor,  who  was  sent,  with  others  of 
the  crew,  by  the  master  of  the  vessel  to  which  they  belonged,  to 
assist  another  vessel  iu  distress,  and  to  place  themselves  under  the 
orders  of  the  master  of  that  vessel,  and  with  whose  assistance  the 
vessel  was  saved.  It  was  held,  that  as  the  plaintiff  was  acting 
under  the  directions  of  his  own  captain,  he  was  not  a  volunteer 
adventurer,  and  there  was  no  contract  between  him  and  the  owner 
of  the  vessel  saved.  Lord  Campbsll,  however,  stated  that  he 
did  not  by  any  means  go  so  far  as  to  say  that  no  action  for  salvage 
could  be  maintained  in  a  court  of  law.  In  Atkinson  v.  H'uodall,* 
the  question  was  whether  one  of  the  crew  of  a  vessel,  who  had 
saved  another  vessel  in  distress,  and  to  whom  a  sum  of  money 
had  been  awarded,  as  salvage,  by  three  magistrates,  under  the  Act 
17  and  18  Vio.  c.  104,  sec.  460,  could  maintain  an  action  for 
money  had  and  received  against  the  owner  of  the  vessel  to  which 
he  belonged,  for  his  share  of  the  money ;  and  it  was  held  thai  he 
could  not,  because  his  share  had  not  been  ascertained.  Though 
there  certainly  are  some  expressions  in  the  judgment  which  would 
lead  to  the  conclusion  that,  in  the  opinion  of  the  Court,  no  action 
at  law  would  lie  for  salvage,  I  think  they  must  be  understood  as 
intended  only  to  apply  to  the  circumstances  of  that  particular 
suit,  viz.:  the  power  of  a  jury  to  apportion  the  amount  among  a 
number  of  claimants.  Wilde,  B.,  says:  "  The  apportionment  of 
salvage  is  essentially  a  matter  of  Admiralty  jurisdiction."  The 
matter  was  also  provided  for  by  the  Merchant  Shijfping  ^ct, 
which  pointed  out  the  mode  in  which  the  plaintiff  should  have 
proceeded.  That  case,  therefore,  it  seems  to  me,  is  no  authority 
for  the  general  proposition  that  no  action  at  law  can  be  maintained 
for  salvage.  In  Humphreys  v.  Edwards*  which  was  a  motion  to 
tiansfer  to  the  Admiralty  Division  of  the  Supreme  Court  of  Judi- 
cature, an  action  brought  in  the  Chancery  Division  for  an  account 
of  what  was  due  to  the  plaintiffs,  for  salvage,  and  for  a  distribution 
of  the  amount  found  due  among  the  plaintiffs  and  oth^  persons 
entitled  thereto,    the  Master  of  the  Bolls,  \u  m%kmg  t^e  ordl^,  ii 

1 2  W.  B.  10 ;  24  L.  k  Eq.  Sep.  208. 
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reported  to  have  said  that  the  action  for  salvage  was  one  over  ^^^^ 
which  the  Admiralty  Court  always  exercised  exclusive  jurisdic-  Gopv 
tion.  It  was  unnecessary  in  that  case  to  determine  anything  more 
than  whether  the  Court  of  Chancery  had  jurisdiction  in  a  case  of 
salvage.  If  it  was  intended  to  decide  that  the  Admiralty  Court 
had  exclusive  jurisdiction  in  all  ca:ies  of  salvage,  it  is  certainly 
opposed  to  the  opinions  of  Lord  Tbnterdbn  and  Lord  Cahpbbll, 
and  the  several  text  writers  before  referred  to,  and  also  to  the 
case  of  Newman  v.  Walters,  No  doubt,  questions  of  this  kind 
can  usually  be  better  adjudicated  upon  in  the  Admiralty,  than  in 
any  other  Court,  and  where  an  appoitionmeut  of  the  amount 
among  several  claimants  is  asked  for,  it  is  probably  a  matter 
exclusively  within  the  jurisdiction  of  the  Admiralty  Court ;  but 
where  the  claim  is  simply  for  salvage  services,  and  no  question  of 
apportionment  arises,  I  can  find  no  case  which  determines  that  an 
action  at  law  cannot  be  maintained.  I  am,  therefore,  of  opinion  that 
the  nonsuit,  which  was  ordered  solely  on  the  ground  that  the 
remedy  was  exclusively  in  the  Couit  of  Admiralty,  should  be  set 
aside.  No  question  was  raised  at  the  trial,  whether  there  was 
sufficient  evidence  of  a  contract  in  this  case  to  leave  to  the  jury. 
It  was  agreed  that  the  plaintiff  should  have  leave  to  enter  a 
verdict  in  his  favor  for  $1250,  if  the  Court  should  be  of  opinion 
that  an  action  at  law  could  be  maiutained  for  salvage  ;  and  also, 
that  the  name  of  the  plaintiff.  Read,  should  be  amended  from 
Alexander  to  Alonzo,  if  the  Judge  had  the  power  to  amend. 

I  have  no  doubt  about  the  power  of  the  Judge  to  amend  the 
name  of  a'  plaintiff^  if  necessary.  Before  the  Act  of  7  Wm.  4, 
c.  14,  misnomer  of  a  plaintiff  was  the  ground  of  a  plea  in  abatement, 
but  not  a  ground  of  nonsuit,  unless  the  defendant  was  deceived, 
and  did  not  know  that  the  action  was  brought  by  the  person  who 
actually  sued :  Boughton  v.  Frere  ;*  Morley  v.  Law*  Since  the  Act, 
the  proceedings,  in  case  of  misnomer,  may  be  amended  at  the 
expense  of  the  plaintiff:  Moody  v.  AsUut;*  Kitchen  v.  Brooks.^ 
The  summons  in  this  case  was  issued  in  the  right  name-^and  the 
defendants  appeared — the  mistake  occurred  in  the  declaration.  It 
did  not  ajppear  that  t^e  defendants  were  milled,  or  were  in  any 

>  3  Camp.  29.  '3B.  *B.  34. 
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1876.  viray  prejudiced  by  this  mistake.  The  amount  for  which  the  ver- 
Copp  diet  was  !o  be  entered,  if  the  nonsuit  was  set  aside,  having  been 
agreed  upon  by  the  respective  counsel,  and  no  question,  whatever, 
having  been  left  to  the  jury,  it  becomes  immaterial  whether  there 
was  any  affinity  between  the  Sheriff  and  the  plaintiff,  Alonzo 
Read,  for  the  jury  had,  in  reality,  nothing  whatever  to  do  with 
the  case.  The  salvage  service  was  performed  by  the  plaintiffs  at 
very  considerable  risk,  and  the  defendants  got  the  benefit  of  their 
services.  The  parties,  themselves,  having  agreed  upon  the 
amount  which  the  plaintiffs  were  entitled  to  recover  in  case  an 
action  would  lie,  it  would  be  a  useless  delay,  and  a  denial  of 
justice,  now  to  send  this  case  to  a  new  trial  because  one  of  the 
plaintiffs  was  related  to  the  Sheriff  who  summoned  the  jury, 
where  the  case  was  never  left  to  the  jury.,  but  was  decided  upon  a 
question  of  law.  It  was  impossible,  under  the  circumstances,  that 
the  defendants  could  have  been,  in  any  way,  prejudiced  by  this 
relationship.  I,  therefore,  think  the  plaintiffs  are  entitled  to 
hiive  a  verdict  entered  in  their  favor  for  $1250,  the  amount 
agreed  upon. 

Weldon,  J.  This  is  an  action  for  salvage  of  the  brigantine 
Ottawa  and  cargo.  The  evidence  was,  that  a  ves'^el  which 
proved  to  be  the  Ottawa,  was  on  the  28th  January,  1873, 
observed  to  be  in  a  part  of  the  Bay  of  Fundy,  surrounded 
by  ice.  iShe  drifted  about  until  the  6th  February,  when 
Warren  Copp,  Samuel  F.  Stevens,  Joseph  Forsyth,  Alonzo 
Bead  and  William  A  Copp,  started  from  Harvey,  in  the 
County  of  Albert,  boarded  her  and  got  her  into  a  place  of 
safety.  Stevens  is  a  master  mariner,  Forsyth  and  Read  are  sea- 
men,  and  are  unconnected  with  William  and  Warren  Copp. 
These  four  persons  took  her  to  Saint  John  on  the  27th  February, 
and  on  the  8th  March  placed  her  in  the  hands  of  Sturdee  and 
Leonard,  Commissioners  of  Wrecks.  The  vessel  remained  in 
Saint  John,  in  the  possession  and  charge  of  Sturdee  and  Leonard, 
until  the  9th  April,  when  she  was  seen  being  towed  out  of  the 
harbor  of  Saint  John — by  whom  or  for  whom,  no  evidence  was 
given.  The  cargo  of  the  Ottawa  consisted  of  stone.  Who  took 
the  vessel  away,  or  into  whose  possession  she  came  after  the  8th 
April,  did  not  appear  by  the  evidence,  nor  did  it  appear  in  evi- 
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dence,  who  were  owners  of  either  vesssel  or  caro;o.  The  cau'^e  ^^'^^ 
was  tried  before  me  at  the  Albert  Circuit,  in  July,  1875.  At  the  Copp 
close  of  the  case  a  motion  for  nonsuit  was  made,  on  the  ground  .*'* 

that  no  action  lay  at  common  law  ;  no  money  paid  or  work  and 
labor  performed  at  the  instance  of  the  defendants;  no  joint 
action — ^that  the  action  was  brought  by  the  wrong  parties.  I  was 
of  opinion  there  was  no  case  proved  for  a  jury.  I  had  no  power 
to  make  the  amendment  by  substituting  Alotizo  Rt;ad  for  Alex- 
ander Bead.  If  I  had,  I  should  have  allowed  the  amendment,  and 
if  there  was  eyidence  which  I  ou^ht  to  leave  to  the  jury  and 
would  justify  a  verdict,  the  plaintiffs  were  at  liberty  to  move  to 
enter  a  verdict  for  $1250,  and  I  directed  a  nonsuit,  as  there 
was  no  evidence,  in  my  opinion,  to  leave  to  the  jury  on  which 
they  could  find  a  verdict.  I  am  still  of  the  opinion  that  the 
Co  omon  Law  Procedure  Act  of  1873  did  not  authorize  such  an 
amendment,  the  sections  163  and  174  not  extendiii;^  to  such  a 
case.  The  action  is  not  on  a  contract — it  is  for  salvage  services, 
where  a  claim  may  be  made  by  each  individual  engaged  in  it.  It 
was  not  shewn  that  the  defendants,  or  any  of  them,  were  interested 
in  the  vessel  and  cargo  salved,  nor  was  the  property  delivered  to 
them,  or  either  of  them.  How  could  the  Court  say  who  are  the 
proper  persons  to  bring  the  action,  the  defendants  not  having 
made  any  contract  or  recognized  their  right  to  bring  an  action,  or 
how  the  defendants  were  benefited  ?  Another  difficulty  presented 
itself  to  my  mind.  There  had  been  an  order  to  take  the  evidence 
of  William  A.  Copp,  which  had  been  read.  How  would  the 
amendment  affect  that  order  ?  The  amendment  is  not  in  a  vari- 
ance, and  was  not  asked  to  be  made  until  after  the  motion  for 
the  nonsuit  was  made.  The  cases  of  Brennan  v.  Howard  ^  and 
Holden  v.  BaUantyne '  appear  to  be  authorities  against  the  Court 
interfering,  if  the  Judge  has  not  exercised  his  discretion  at  the 
trial.  T'he  affidavit  of  the  defendants*  attorney  states  that  he  is 
informed  that  Alonzo  Read,  who  is  to  be  substituted  plaintiff  in- 
stead of  Alexander  Read  is  a  connection  of  the  Sheriff,  Joseph 
Read,  who  summoned  the  jury.  This  would  prevent  the  Court 
interfering,  although  they  might  arrive  at  the  conclusion  there  was 
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t>^g  evidence  for  the  jury,  upon  which  they  could  find  a  verdict , 
Oo^p  supposing  the  action  for  salvage  is  maintainable  in  the  common 
law  courts.  The  action  being  tit  rem^  the  property  not  delivered 
to  the  defendants  or  the  services  of  the  salvors  adopted  by  them, 
I  am  of  opinion  the  property  having  been  handed  over  to  the 
Commissioners  of  Wrecks,  under  Chap.  124,  Revised  Statutes,  pre- 
cluded the  plaintiffs  from  maintaining  this  action,  if  it  did  lay  at 
common  law. 

The  important  point  is,  Does  this  action  lie  at  common  law  ? 

Is  it  not  ptirely  a  case  for  the  Admiralty  ?     I  am  of  opinion  it  is. 

The  proceeding  can  only  be  in  rem  and  not  in  jwrsonam.     How 

can  a  court  of  common  law  say  how  much  the  vessel  called  the 

Ottawa  shall  contribuie,  or  her  freight  or  the  cargo?     Separate 

and  distinct  interests  may  arise :  the  Court  has  no  control  over 

the  property,  and  how  citn  this  Courf,  therefore,  deal  with  them  ? 

Had  it  been  proved  in  evidence  that  the  plaintiffs  had  the  vessel 

and  cargo  in  their  possession,  having  salved  her  and  delivered  her 

over  to  the  defendants  upon  their  promising  to  pay  for  such 

servicef^,  an   action  would   arise  for  a  consideration  thus  bein^ 

given  i  but  such  was  not  in  this  case»     The  plaintiffs  had  delivered 

the  vessel  and  cargo  over  to  third  parties.     How  can  tlfey  transfer 

their  lien?      The   Commissioners  of  Wrecks  have  the  controL 

Was  there  any  evidence  of  the  defendants  ever  having  had  the 

Vessel  in  possession  after  its  being  salved  ?     I  have  certainly  feiled 

to  discover  it.     There  was  no  evidence  to  shew  the  services  of  the 

plaintiffs  had  ever  been  accepted  or  adopted  by  the  defendants,  to 

be  left  to  the  jury,  from  which  it  could  be  inferred  that  the 

defendants  ever  promised  td  pay  or  were  liable,  or  that  they 

^ver  had  the  property — the  Ottawa  and  her  cargo— delivered  to 

them^  or  that  they  had  ever  cotne  into  possession  ot  derived  any 

benefit  from  the  acts  dr  services  of  the  plaintiffs,  or  either  of  them. 

Certain  offers  having  b^en  mi^le  by  some  of  the  defendants,  which 

were  not  acc^^d  by  the  plaititifis,  and  the  }fr6perty  subsequently 

handed  to  the  Comtnissidnefs  of  Wrecks,  that  is  tiot  eiridence  from 

trhich  a  jury  ceold  infet  an  agfreemetlt.     The  case  6f  AtkinsM  v. 

Woodalli   to  my  nlind^  settles  this  case.     It  was  an  aotion  fm 
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fealvage.  WiLDB,  B,,  says:  "Salvage  is  a  matter  for  the  ^^^^ 
jarisdiction  of  the  Admiralty  Courts.  What  rule  should  Goi»^ 
the  Judge  lay  down  to  guide  the  jury  in  apportioning  what 
is  due^  The  apportionment  of  salvage  is  essentially  a  subject 
for  Admiralty  jurisdiction.  In  the  present  case  no  dictum 
or  text  book,  much  less  any  authority,  has  been  cited  by 
Mr.  Joyce  in  support  of  his  proposition,  and  the  proposition 
itself  is  one  n^hich  would  require  a  strong  authority  to  support. 
In  my  opinion  it  would  be  most  mischievous  to  withdraw 
the  decision  of  caseli  from  the  Admiralty  CoUrts  to  the  un* 
guided  discretion  of  a  jtlrj*.  It  has  been  argued  that  a  question 
Arises  under  the  M'^rchant  Shipping  Act,  and  that  if  this  remedy 
does  not  elist,  th(3n  none  is  applicable  It  apfiears  that  under 
that  Act  a  complete  machinery  is  provided,  and  the  mode  pointed 
out  in  which  the  plaintiff  should  have  proceeded  in  this  case." 
In  Chitty^s  Precedents  on  Pleading,  there  is  a  form  for  salvage^ 
e.  g.  an  anchor  and  chain,  but  the  same  after  being  salved  is  to  be 
stated  as  delivered  to  the  defendant ;  and  it  may  be  that,  hav- 
ing a  lien  on  the  property  so  salved,  and  having  delivered  it  to  the 
defendant,  a  presumption  would  arise  that  he  promised  to  pay  by 
accepting  delivery  of  the  property  salved.  But  where  there  is 
no  delivery,  nor  any  evidence  to  shew  the  property  for  which 
salvage  is  claimed  ever  after  came  into  the  hands  or  possession 
of  the  defendants,  upon  what  principle  does  assumpsit  lie? — 
not  that  th<$  defendants  were  owners  of  the  property,  for 
that  was  not  proved.  It  was  in  evidence  that  one  of  the 
defendants  was  in  treaty,  at  one  time,  with  one  of  the  plaintiffs, 
ind  offered  a  sum  which  was  not  accepted,  and  that  the 
defendants  asked  the  plaintiffs  to  put  the  Ottawa  and  cargo 
into  the  Admiralty  Court.  This  was  not  done,  and  the 
vessel  was  delivered  over  to  persons  who  claimed  to  be  Wreck 
Commissionersi  under  the  Revised  Statutes,  c.  S4.  The  plaintiffs 
thereby  parted  with  the  lien  which  they  had — can  they  then 
maintain  an  action  of  assumpsit  against  the  defendants  ?  Without 
shewing  any  delivery  to  them,  or  acceptance  by  them,  can  they 
liave  any  right  to  call  upon  ttie  defendants  in  ihi^  action  for  pay- 
flhent  ks  fdt  salVage  screes?  Th^  case  iti  il  fi.  ^  P.;  tetttrBA 
to  in  the  note  in  Ohitty^  was  aii  aetiim  ^r  serviees  in  tbe  nature 
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^^^^  of  salvage  services.  The  plaintiflF  was  a  passenger  on  board  of 
CopF  the  ship,  and  the  captain  having  deserted  his  post,  the  passenger 
Umad  ^^^^  charge,  and  brought  the  vessel  safely  into  port :  he  brought 
his  action  und  recovered  for  extra  services,  the  underwriter* 
and  all  agreeing  he  had  performed  services  for  which  he  ought 
to  be  fully  paid.  Parsons,  in  his  work  on  Maritime  Law, 
2  vol.,  695,  says  :  "  Salvage  is  eminently  a  subject  for  Admiralty 
jurisdiction,  and  we  may  state,  that  it  has  been  decided  that  no 
action  will  He  at  common  law,  unless  the  salvor  can  prove  a  con- 
tract with  the  owner  of  the  property  saved,  or  with  his  agent,"  and 
cites  LipsoH  V.  Harmon,  I  still  reUin  the  opinion  I  formed  at 
the  trial,  that  there  whs  not  evidence  for  the  jury,  and  the  nonsuit 
was  rightly  ordered,  and  this  rule  ought  to  be  discharged/ 

Wetmore,  J.  On  the  trial  of  this  case,  the  learned  Judge  was 
of  opinion  that  the  action  was  not  maintainable  at  common  law  • 
that  the  suit  should  have  been  in  the  Court  of  Admiraltv,  and 
ordered  a  nonsuit,  reserving  leave  for  plaintiffs  to  move  to  sec 
Bside  the  nonsuit  and  enter  a  verdict  for  the  plaintiffs,  for  $1250 
as  entered  on  the  learned  Judge's  notes,  if  the  Court  should  be 
of  opinion  the  action  was  maintainable.  Leave  was  also  reserved 
for  plaintiffs  to  apply  for  amendment  of  the  Nisi  Prius  record,  by 
altering  the  name  of  one  of  the  plaintiffs  from  Alexander  Bead  to 
Alonzo  Head  if  the  Court  thought  such  amendment  should  hare 
been  nl lowed  on  the  trial. 

As  to  the  amendment,  one  of  the  plaintiffs,  Alonzo  Read, 
was  wrongly  named  Alexander  Read,  in  the  declaration;  the 
proper  name  was  Alonzo  Read,  which  was  the  name  in  the 
summons;  it  was  by  mistake  that  Alexander  Read  was  ueed 
instead  of  Alonzo  in  the  declaration.  Appearance  was  for  all 
the  defendants  as  named  in  the  summons.  At  the  trial,  appli- 
cation was  made  to  amend  the  Nisi  Prius  record  by  substituting 
Alonzo  for  Alezander,  which  the  learned  Judge  declined  to  allow 
being  under  the  impression  that  he  had  no  power  to  direct  the 
amendment.     Section  163  of  S6  Vic.  c    31,  seems  not  only   to 

>  After  WiLDON,  J.,  had  delivered  his  judgment,  Allbw,  C.  J.,  stated  that  his 
decision  was  based  upon  the  assumption  that  no  question  was  raised  at  the  trial 
that  the  defendants  had  not  got  the  possession  of  the  vessel,  ( which  fiu;t  he 
stated  he  understood  had  been  proved),  and  also  that  the  nonsuit  was  ordered 
distinctly  on  the  ground  that  no  action  at  law  would  lie  for  salvage. 
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warrant  such  an  amendment,  but  to  absolutely  require  it,  unless  it  ^^'^^ 
shall  be  apparent  to  the  Court  or  Judge  by  affidavit  or  otherwise  Copp 
/hat  manifest  injustice  to  the  opj>osite  party  would  be  the  result  ^' 

of  such  amendment,  and  that  such  injustice  could  not  be  prevented 
by  granting  further  time  to  the  opposite  party.  The  amendment 
may  be  made  on  such  terms  as  to  payment  of  costs,  granting  of 
time,  and  other  conditions  as  may  by  the  Judge  be  deemed 
necessary.  But  apart  from  the  power  of  the  Judge  to  amend, 
what  necessity  was  there  for  any  amendment?  Arch.  Prar,  (11 
ed.)  page  183,  lays  down  that  misnomer  of  plaintiff  is  no  ground 
of  nonsuit  at  the  trial  if  it  be  shewn  that  the  defendant  knew 
that  the  action  was  brought  by  the  person  who  actually  sues.  For 
this  Mr.  ArctJxdd  cites  Bt/ughlon  v.  Frere.^  See  albO  Moody  v. 
AsliiU.*  In  the  present  case  the  defendants  knew  who  the  real 
plaintiff  was,  namely,  Alonzo  Bead,  and  not  Alexander  Bead, 
because  his  name  was  inserted  in  the  process  to  which  they 
appeared — and  the  appearance  was  in  a  suit  instituted,  wherein 
Alonzo  Read,  and  noc  Alexander  Bead,  was  a  plaintiff. 
An  amendment,  I  do  not  think,  is  necessary  under  the 
authorities,  but  if  it  be  necessary,  I  think  it  should  be  allowed. 
It  was  contended  that  Alonzo  Bead  was  related  to  the  Sheriff  of 
Albert  County,  where  the  cause  was  tried,  and  who  summoned 
the  jury,  and  if  the  amendment  was  allowed,  the  defendants  had 
lost  their  challenge  to  the  array.  The  amendment,  if  necessary, 
could  hare  been  allowed,  subject  to  the  defendants'  challenge,  and, 
if  necessary,  the  trial  postponed  to  a  future  day  in  the  Circuit,  or 
to  the  next  Circuit,  if  the  Judge  deemed  it  proper,  and  he  could 
have  ordered  such  terms  as  to  costs  as  his  discretion  suggested. 
But  if  the  defendants  wished  to  challenge  the  array  by  reason  of 
the  Sheriff  being  related  to  one  of  the  plaintiffs,  why  did  they  not 
do  so  ?  They  knew  Alonzo  Bead  was  one  of  the  plaintiffs,  because 
his  name  was  in  the  summons  to  which  they  appeared,  and  they 
must  have  known  Alexander  Bead's  name  was  inserted  in  the 
declaration  by  mistake.  The  defendants  could  very  readily  have 
framed  the  challenge  so  as  to  have  put  Alonzo  forward  as  the 
plaintiff,  and  have  availed  themselves  of  his  relationship  to  the 

1  3  Camp.  28.  •  1  C.  H.  *  B.  771 ;  3  D.  P.  C.  486. 
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1^9^^        Sheriff  if  they  thought  fit.      To  allow   the  name,  inserted    by 

GoPF        mistake,  to  be  continued  during  the  trial,  and  running  the  chances 

^  of  a  trial  by  a  jury  summoned  by  a  Sheriff  related  to  one  of  the 

^^'        plaintiffs,  the  defendants  knowing  of  the  objection,  which,  I  think, 

they  must  have  known,  and  being  in  a  position  that  they  could 

have  availed  themselves  of  the  challenge  to  the  array,  and  not 

doing  so,  and  now  seeking  to  get  the  benefit  of  the  objection  in 

the  way  of  preventing  the  amendment,  is  a  course  of  proceeding 

this  Court,  in  my  opinion,  should   be  very  averse  to  giving  the 

slightest  encouragement  to. 

As  to  setting  aside  the  nonsuit,  and  entering  a  verdict  for  the 
plaintiffs  for  $1250,  I  quite  agree  with  the  conclusion  of  the 
learned  Chief  Justice. 

FisHEK  and  Duff,  J.  J.,  took  no  part,  the  latter  having  been 
counsel  in  the  cause  while  at  the  Bar,  and  the  former  not  having 
beard  the  argument. 

Mule  ahsolute  to  enter  verdict  for  plaintiffs  for  SI 250. 


Jimt, 


1«^«  FERGUSON  V.  TEOOP. 


New  trial — Improper  condxict  of  party — Treatiiuj  jurors — Where  done  by 
successful  party  after  verdict. 

The  defendant,  after  a  verdict  had  been  returned  in  his  fitvor,  directed  his 
servant  to  provide  supper  for  the  jury.  A  motion  for  a  new  trial  having  been 
made  on  the  ground  of  treating  of  the  jury  by  the  defendant's  servant  during 
the  trial,  the  charge  was  completely  answered  by  affidavits  in  denial,  but  the 
Court  refused  the  defendant  costs  in  discharging  the  rule,  because  of  his 
having  furnished  supper  to  the  jury  after  the  trial  was  qyer,  expressing  verj 
strong  disapproval  of  defendant's  conduct. 

A  rule  nisi  to  set  aside  the  verdict  in  this  case  was  granted  on 
the  affidavits  of  the  plaintiff,  and  of  James  H.  Fergu^oa,  Walter 
B.  Lyon,  Wiliian^  Ward,  Joseph  C  Eldfidge  and  John  Kenney  : 
all  of  whom,  except  the  plaintiff,  stated  that  during  the  trial  of 
the  cause,  (which  occupied  several  days)  tl^ey  saw  one  Williao^ 
Bradley,  who  was  one  of  the  defendant's  witnesses^  and  also  acted 
as  agent  for  him  ii^  procuring  the  attendance  of  other  witnesses, 
take  the  jurors  who  were  trying  the  caiuse,  into  a  tavern  at  Haiup- 
ton,  and  treat  them  to  Uquor,  that  they  drank  on  Bradley's 
invitation,  and  that  he  pai4  fpr  the  liquor.     Some  of  th^^d^yits. 
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also  stated  that  during  the  progress  of  the  trial,  Bradley  ordered 
meals  for  the  jury  at  the  tavern,  and  that  after  the  verdict  was 
given,  the  defendant  directed  Bradley  to  give  the  jurors  their 
supper,  and  that  the  jurors  then  went  with  Bradley  to  the  tavern. 
In  shewing  cause  against  this  rule,  the  affidavits  of  all  the  jurors, 
except  one,  who  had  died  since  the  verdict,  were  produced,  most 
emphatically  denying  the  charge  of  treating  by  Bradley  during 
the  progress  of  the  trial ;  but  admitting,  that  after  the  verdict  was 
given,  they  had  taken  supper  and  drank  on  Bradley's  invitation. 
Bradley's  affidavit  denied  the  treating  of  the  jurors  or  the  order- 
ing of  meals  for  them  while  the  trial  was  pending;  and  also 
denied  that  he  had  any  authority  from  the  defendant  to  do  any* 
thing  of  the  kind,  until  the  trial  was  over,  when  the  defendant 
directed  him  to  give  the  jurors  their  suppers.  The  defendant's 
affidavit  also  dt  nied  that  Bradley  had  any  authorty  from  him  to 
treat  the  jurors,  or  to  speak  to  them  during  the  trial,  and  that  he 
had  no  knowledge  or  suspicion  that  be  had  done  so.  He 'admit- 
ted, that  after  the  verdict  was  given,  being  told  that  it  was 
usual  and  proper  that  he  should  pay  fjr  the  jurymen's  supper, 
he  directed  Bradley  to  get  supper  for  them  ;  that  he  paid  for  the 
supper,  and  this  was  all  he  knew  of,  or  had  to  do  with  any  treat- 
ing of   the  jury,  or  dealing  with  them  in  any  way. 

June,  22,   1876.     A.  L.   Palmer,    ^.   C,  shewed  cause,  and 
fV,  Pugsley  was  heard  in  support  of  the  rule. 

Cur.  Adv.  Vult. 
The  judgment  of  the  Court  was  now  delivered  by 
Allbn,  C.  J.      Some   of   us    have    had  considerable  doubts^ 
whether,  even  with  the  positive  denial  of  the  treating  by  Bradley 
and  the  jurors^  the  verdict  in  this  case  ought  not  to  be  set  aside. 
But^  inasmuch  as  the  charge  of  treating  during  the  trial  is   positi- 
vely denied,  and  the  authority  of  Bradley  to  act,  as  it  is  alleged  he 
did,  is  also  denied  by    the   defendant ;  we  have   come    to    the 
conclusion,  with  some    hesitation,    that    the   charge    against    the 
defendant  has  been  answered,  aud  that  the  rule  should  be  dis- 
charged, but  without  costs*     We  refuse  the  costs,  because  we  think 
the  conduct  of  the  defendant  in    furnishing  supper  to  the  jury, 
even  though  it  may  have  been  after  the  trial  was  over,  was  im- 
47 
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proper,  and  ought  not  to  be  allowed  to  pass  without  a  strong 
expression  of  disapprobation  by  the  Court.  If  it  is  **  usual "  in 
King's  County,  for  a  successful  suitor  to  treat  the  jury,  as  was 
formerly  the  practice  for  the  successful  candidate  at  an  election  to 
treat  the  voters,  we  very  much  regret  to  hear  it,  and  we  hope  it 
may  never  occur  again.  It  may  be  "  usual,"  but  it  certainly  i? 
not  "  proper."  If  jurors  expect  to  be  treated  by  the  party  in 
whos3  favor  tne  verdict  is  given,  it  must  tend  to  destroy  the  con- 
fidence of  the  public  in  the  integrity  of  the  jury  box,  and  lead  to 
a  suspicion,  at  least,  that  the  cause  may  not  be  decided  entirely  by 
the  evidence,  but  that  the  verdict  may  be  influenced  by  the  com- 
parative wealth  oi  the  suitors.  We  regret  that  a  person  of  the 
defendant's  position  should  have  thought  there  was  no  impro- 
priety in  aciing  as  he  did;  but  as  the  charge  of  treating  dwing 
the  trial  has  been  answered  by  the  affidavits,  ^e  shall  dischai^e 
the  rule.  The  extraordinary  contradictions  in  the  affidavits  in 
this  case  ought  not  to  pass  without  some  remark.  One  side  or 
the  other  must  have  sworn  to  what  they  knew  to  be  deliberately  false; 
and  it  is  hightiino  that  something  was  done  to  put  a  stop  to  the 
growing  evil  of  such  wilful  and  delil>erate  perjury. 

Rule  discharycd  withoiU  easts. 


ELLIS,  AssioNBB,  V.  MOROONEY. 

Eeplevin — Claim  of  property —  Where  several  claimants ^SheriJTs  retitm 
— Setting  aside  claim. 

In  a  replevin  suit,  where  the  Sheriff  returned  the  writ,  with  an  endorsement 
that  three  persons  (naming  them)  claimed  property  in  the  goods  replevied,  an 
application  was  made  to  the  Court,  based  on  affidavits,  shewing  that  separate 
claims  had  been  put  in  by  the  parties  named,  and  the  Court  was  asked  to  set 
aside  all  except  the  first  claim  filed,  but  as  the  Sheriff's  return  shewed  only 
one  (a  joint)  claim,  and  he  had  not  asked  to  amend  his  return,  the  application 
was  refused — no  opinion  being  expressed  upon  the  point  as  to  whether  several 
claims  of  property  can  be  received  by  the  Sheriff,  or  whether,  as  soon  as  one 
claim  is  filed  with  him,  he  is  bound  to  return  the  writ. 

SembUf  That  a  claim  of  property  signed  by  the  attorney  of  the  claimant  is 
sufficient. 

In  this  case,  which  was  replevin  for  a  quantity  of  logs,  a  rule 
nisi  was  obtained  by  Blair,  on  a  former  day  in  the  term,  calling 
upon  William  Muirhead  and  Bichard  Hutchison,  claimants,  to 
shew  cause  why  their  claims  should  not  be  set  aside.  Affidavits 
were  read  shewing  that  these  persons,  and  also  one  Robert  Swim, 
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had  filed  with  the  Sheriff  claims  to  the  property  replevied  as        ^^^^ 
follows:  Swim,  who  filed  the  first  claim,  an  absolute  property  ; 
Muirhead,  the  second  claimant,  an  absolute  property  in  part,  and 
sepcial  in  part ;  and  Hutchison,  the  third  claimant,  absolute  in 
part,  special  in  part,  and  by  a  subsequent  claim — made,  however, 
after  the  expiration  of  forty-eight  hours  from  seisure — an  absolute 
pn^perty  in  the  whole.     The  affidavits  did  not  state  whether  or 
not  the  other  claims  had  been  filed  with  the  Sheriff  within  the 
time  limited  by  the  Statute.     The  writ  was  returned  by  the  Sheriff* 
with  the  following  claim  endorsed :  **  I  have  replevied  the  goods 
and  chattels  within  named,  viz. :  Sixteen  hundred  logs,  or  there- 
abouts, and  in  which  William  Muirbead,  Robert  Swim  and  Richard 
Hutchison  claim  property.'*     The  rule  was  moved  for  on  several 
grounds :  1st.  That  the  second  claim  of  Hutchison's  having  been 
filed  after  the  forty-eight  hours,  should  not  have  been  received  by 
the  Sheriff.     2.  That  the  claim  was  signed  by  the  attorney  of  the 
claimant,  and  not  by  the  party  himself ;  but  per  Allen, 'C.  J. 
There  is  not  much  in  that:  what  a  man  may  do  himself,  he  may  do 
by  attorney.     3.  That,  as  soon  as  Swim's  claim  was  filed  with  the 
Sheriff;  the  power  of  the  act   was  spent,  and  the  Sheriff  should 
have  forthwith  returned   the   writ,  without   noticing   the    other 
claims. 

.Tune  28.  JE.  L.  Welmare  shewed  cause  for  Hutchison,  and 
took  a  preliminary  objection  to  the  affidavits  read  on  obtaining 
the  rule,  one  sett  of  which  were  entitled,  "  John  Ellis,  plaintiff, 
and  John  Morooney,  defendant,  and  Richard  Hutchison,  claim- 
ant," and  the  other  with  same  plaintiff  and  defendant,  and  Wm. 
Muirhead,  claimant.  There  is  no  such  cause  in  Court.  (  Allen, 
C.  J.  The  question  is  whether  the  addition  of  the  claimant's 
name  cannot  be  treated  as  surplusage.)  He  now  read  affidavits, 
shewing  that  a  portion  of  the  property  replevied  had  been  taken 
out  of  the  possession  of  Hutchison  and  part  that  of  Swim,  while  the 
defendant,  who  in  reality  had  parted  with  the  possession,  was  the 
only  person  served  with  the  writ.  He  then  contended  that  any 
person,  whether  served  or  not,  can  put  in  a  claim  of  property, 
and  that  as  many  claims  can  be  put  in  as  there  are  claimants  to 
the  property.  (  Allen,  C.  J.  I  agree  that  a  person  who  is  not 
named  in  the  writ,  nor  from  whom  the  property  is  taken,  must  put 
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^^'^^'  in  a  claim  before  he  can  appe.ir).  There  is  no  reason  why  there 
Eu-n  should  not  b?  several  cllin)^n^.s.  ^  Allen,  C.  J.  What  is  the 
plaintiff  to  do  when  the  claims  are  put  in  ?  )  Issue  a  writ  de  pro, 
to  try  each  claim.  (Allen,  C.  J.  Suppose  the  jury  give  the 
property  to  the  claimant  whose  case  is  first  tried,  what  is  he  to  do 
then — issue  another  writ  ? )  Several  writs  may  be  issued,  but 
one  jury  may  try  the  whole.  (  Allex,  C.  J.  I  don't  see  how 
you  can  try  out  their  separate  claims  at  once.  Duff,  J.  I  have 
been  engaged  on  trials  of  that  kind  before  Sheriff's  juries 
when  separate  claims  were  tried  out  together.  I  will  not  say  it 
was  right  though.  Could  a  writ  de  pro.  issue  in  this  form,  "  to 
try  whether  the  property  be  that  of  the  claimants  or  either  of 
them  ?  "  )  I  think  so ;  the  Statute  allows  for  neccessary  devia- 
tions of  form. 

Welilon^   Q.   C,  for  Muirhead,  another  claimant.     The  Sheriff, 
in  his  return,  does  not  say  whether  the  claim  is  joint,  or  whether 
there  are  several  claims.     My  view    of  the  Statute  is  that  as  soon 
as  a  claim  is  put  in,  the  Sheriff  is  Junctus  officio,  and  is  bound  to 
return  the  writ  at  once ;  the  difficulty  of  my  contention  being 
that  there  might  be  collusion  by  the  plaintiff   having  some  one 
ready  to  put  in  a  claim.     (  Fisher,    J.     The  most   convenient 
course,  and  one  about  which,  I  think,  there  would  be  no  difficulty, 
would  be  for  the  Sheriff  to  return  all  the  claims,  and  have  them 
tried  out  by  the    one   jury.)     The    difficulty    would    be    as    to 
commencing.     While  in  Kent  and  Northumberland,   I  believe, 
the  practice  is  for  the  plaintiff  to  commence,  in  Saint  John,  the 
claimant  always  begins.     (Allen,  C.  J.     The  burthen  of  proof 
is  certainly  on   the  claimant.)     Then  when  there  were  several 
claimants  the  difficulty  would  be  to  know  which  would  begin. 

Geo.  F.  Gregory f  in  support  of  the  rule.  The  endorsement  of 
the  Sheriff  on  the  writ  must  be  taken  with  reference  to  the  claims 
annexed.  (  Allen,  C.  J.  As  he  does  not  refer  to  the  papers 
annexed,  incorporating  them  in  his  return,  I  do  not  see  how  we 
can  look  at  them.)  No  one  but  the  person  from  whose  possession 
the  property  is  taken,  who  must  be  served  with  the  writ,  and  who 
thereby  becomes  the  defendant,  can  be  a  claimant.  The  right  of 
possession  can  only  be  in  one  person.    (Fisher,  J.     There  might 
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be  two  or  three  lots  replevied  from  diffierent   persons.)     That,  I         ^^'^^ 
dispute.  Ellis 

Cur.  Adv.  Vult.  ^' 

MOBOONIT. 

The  judgment  of  the  Court  was  now  delivered  by 
Allbn,  C.  J.  We  see  great  difficulties  in  the  way  of  the  Court 
interposing,  in  the  manner  in  which  we  are  asked  to  do,  to  adjudi- 
cate upon  the  rights  of  the  different  claimants,  in  a  summary 
manner,  and  upon  affidavits.  By  the  Revised  Statutes,  c.  126, 
sec.  9,  the  Sheriff  is  required,  at  the  time  of  seizing  the  goods,  to 
"serve  the  party  in  possession"  of  them  with  a  copy  of  the  writ. 
By  the  I2th  section,  any  person  claiming  the  property  seized  may, 
within  forty-eight  hours  "  after  seizure  and  service  of  such  writ," 
give  notice  "to  the  officer  executing  the  same,  that  he  claims 
property  in  the  goods  so  seized ;"  whereupon  the  Sheriff  shall, 
"  forthwith  return  tlie  writ,  with  the  claim  so  indorsed  thereon," 
and  then  the  plaintiff  *'  shall  issue  a  writ  de  proprictate  probanda , 
under  which  the  Sheriff  shall  summon  a  jury  to  try  such  claim," 
etc.  The  Sheriff  here  has  returned  the  writ  with  the  following 
claim  indorsed :  ^'  I  have  replevied  the  goods  and  chattels  within 
named,  viz.:  Sixteen  hundred  logs,  or  thereabouts,  and  in  which 
William  Muirhead,  Robert  Swim  and  Richard  Hutchison  claim 
property."  We  cannot  see  how  the  plaintiff  need  have  any  diffi- 
culty in  issuing  a  writ  de  p^oprietute  probanda,  upon  this  return. 
There  is  but  one  claim.  It  is  alleged  that  the  affidavits  shew  that 
these  claims  were  several ;  that  they  were  not  put  in  in  the  order 
even  in  which  their  names  appear.  It  is  also  said  that  the  Sheriff 
did  not  serve  the  parties  in  possession  with  copies  of  the  writ  at 
the  time  he  seized  the  lumber. 

We  do  not  see,  at  present,  upon  a  summary  application  at  the 
instance  of  the  plaintiff,  where  (so  far  as  it  appears  )  he  himself 
does  not  need  our  intervention,  to  enable  him  to  proceed  with 
his  inquisition,  and  the  Sheriff  has  not  asked  to  amend  his  return — 
that  we  are  called  upon  to  pronounce  a  decision  upon  these  ques- 
tions.    The  rule  nisi  will,  therefore,  be  discharged. 

Bule  discharged. 
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l«Te  THE  QUEEN  v.  CHA8S0N, 

[CBOWH    CASK    RlteBRVED.] 

Criminnl  praeticf  -Rufhtof  Crown  to  order  jumrs  to  stand  aside — Chal- 
lenge's to  jurorSy  whether  must  be  in  writing — Discretion  of  Judge — 
Grounds  of  cfiulletige— Foitning  and  expression  of  opi.  ion  hyjaryrs — 
Evidence  —  Cross-examination —  Questiotis  affecting  credit  of  witness — 
Declarations — Res  gestce  Intent  Rebutting  of  Several  crimes — 
WJi^ther  previous  offences  ran  be  given  in  etfidenc^ —  Witness — Con^ 
trailiction  by  previous  stfitemenis —  When  niade  before  void  tribunal-^ 
Whethei' admissible — Where  persons  frovn  another  County  assist  con^ 
Stabhs  in  making  arrest — Protection  of. 

On  a  criminal  trial  the  Crown  has  a  right  to  direct  Jurors  Called  to  stand  aside, 
and  is  not  bound  to  challenge  for  cause  until  the  whole  panel  is  perused. 

It  is  a  matter  in  the  discretion  of  the  presiding  Judge,  whether  to  require 
a  challenge  to  the  polls  to  be  in  writing. 

Expressions  used  by  a  juryman  are  not  a  cause  of  challenge  unless  they  are  to 
be  referred  to  something  of  personal  ill-will  toward  the  party  challenging ; 
and  the  juryman,  himself,  is  not  to  be  sworn  when  the  cause  of  challenge 
tends  to  his  dishonor — as  whether  he  has  been  conyicted  of  felony,  etc.,  or 
whether  he  has  expressed  a  hostile  opinion  as  to  the  guilt  of  the  defendant, 
though  he  may  be  examined  on  the  voir  dire  as  to  his  qualification  or  the 
leaning  of  his  affection. 

Where  several  persons  were  resisting  constables  who  sought  to  arrest  them,  and 
M.  one  of  the  persons  resisting,  was  killed  by  one  of  tilie  constables,  and  G. 
one  of  the  latter  was  also  killed  by  a  shot  fired  by  the  other  party ;  on  the 
trial  of  an  indictment  for  the  killing  of  the  constable,  a  question  put  by 
defendant's  counsel  to  another  constable  on  cross-examination,  as  to  whether 
he  had  not  boasted  that  he  had  shot  M.,  was  held  to  have  b^n  improperly 
rejected. 

Questions  relating  to  collateral  facts  may  be  put  to  a  witness  for  the  purpose 
of  discrediting  his  testimony  and  shewing  his  interest,  motives  and  prejudices. 
Therefore,  on  the  trial  of  an  indictment  for  murder,  the  following  questions 
put  to  a  witness  by  the  prisoner's  counsel  on  cross-examination,  vi* :  Whether 
he  had  not  declared  that  no  Roman  Catholic  should  sit  on  the  jury ;  whether 
he  had  not  been  constantly  advising  with  the  Attorney  General,  as  to  which 
of  the  jurors  should  be  ordered  to  stand  aside ;  and  whether  it  was  not  his 
desire  as  a  member  of  the  Government  to  procure  a  conviction,  were  held 
to  have  been  improperly  rejected. 

Where  a  number  of  persons,  against  whom  warrants  for  their  arrest  had  been 
issued,  were  met  together,  at  a  certian  house,  and  on  the  officers  of  the  law 
attempting  to  arrest  them,  one  of  the  latter  was  killed  by  a  shot  fired  by 
some  of  the  party,  though  it  was  not  known  by  which,  and  all  were  indicted 
for  murder,  on  the  trial  one  of  them,  it  was  held  competent  for  the  prisoners 
who  were  not  on  their  trial,  and  were  called  as  witnesses,  to  state  the  purpose 
for  which  they  went  to  the  house,  in  order  to  disprove  the  inference  that  they 
were  there  for  an  unlawful  purpose^WiTVOBB,  J.,  dubitante^)]  though  declar* 
ations  of  the  prisoners  would  not  be  admissible,  unless  accompanying  and 
explanatory  of  an  act,  and  thereby  becoming  a  part  of  the  res  gestce. 

Evidence  of  one  crime  may  be  given  to  shew  a  motive  for  committing  another ; 
and  where  several  felonies  are  all  parts  of  the  same  transaction,  evidence  of 
all  is  admissible  upon  the  trial  of  an  indictment  for  any  of  them,  but  where 
a  prisoner  indicted  for  murder,  committed  while  resisting  constables  about  to 
arrest  him,  had,  with  others,  been  guilty  of  riotous  acts  several  days  before,  it 
is  doubtful  if  evidence  of  such  riotous  conduct  is  admissible,  even  for  the 
purpose  of  shewing  the  prisoner's  knowledge  that  he  was  liable  to  be  arrested 
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and,  therefore,  had  a  motive  to  resist  the  officers.  18T6 

Depositions  made  and  signed  by  a  party  at  an  inquest  may  be  received  in  evidence    ,^^ 
to  contradict  him,  whether  the  inquest  was  illegally  taken  or  not,  as  being     "■  Qvwsn 
statements  of  the  witness  made  on  a  previous  occasion.  v. 

Where  an  offence  was  committed  in  the  (bounty  of  G.,  and  warrants  were  issued      CBiflSOV. 
for  the  arrest  of  the  guilty  parties,  persons  from  another  County,  who  came 
to  assist  the  constables  of  the  County  of  G.,  in  making  arrests  were  held  en- 
titled to  the  same  protection  as  the  constables. 

The  following  Case  wa3  reserved  for  the  opinion  of  the  Courts 
by  Allkn,  C.  J. : — 

Joseph  Chasson  was  tried  before  me  at  the  adjoxirnod  Gloucester  Circuit, 
in  November  last,  on  an  indictment  charging  him,  together  with  eight 
other  persons,  with  the  murder  of  John  Gifford  at  Caraquet,  on  the  27tb 
Januar}',  1875.  A  panel  of  15(;  jurors  had  been  ordered  to  be  summon- 
ed under  the  provisions  of  the  Act  32  and  33  Vic,  c.  29,  sec.  41,  at  the 
adjourument  of  the  Circuit  in  September  last.  On  the  trial  of  the 
prisoner,  the  Attorney  General  for  the  Crown  directed  certain  of  the 
jurors  called,  to  stand  aside,  without  assigning  any  cause  of  challenge — 
the  prisoner's  counsel  protesting  against  the  Attorney  General's  right  to 
do  so.  Ob  a  juror,  John  Chalmers,  being  called,  the  prisoner's  counsel 
claimed  the  right  to  challenge  him  for  cause,  verbally,  and  to  interro* 
gate  him  whether  he  had  not  expressed  an  opinion  hostile  to  the  prisoner. 
On  objection  by  the  Attorney  General,  I  decided  that  the  challenge  must 
be  in  writing,  stating  the  grounds.  The  prisoner  then  alleged  the  fol- 
lowing grounds  of  challenge :  1st.  '*  That  the  said  John  Chalmers  does 
not  stand  indifferently  to  try  the  prisoner,  having  heretofore  formed  an 
opinion  as  to  the  guilt  of  the  prisoner,  and  without  reasonable  cause.'' 
2nd.  '*  That  the  said  John  Chalmers'  mind  has  been  and  is  now  prejudiced 
against-  the  prisoner,  owing  to  exaggerated  rumors  of  the  matter  in  con- 
nection with  the  conduct  of  the  prisoner  relative  to  the  matters  in  issue, 
and  cannot  try  him,  the  prisoner,  indifferently."  The  Attorney  General 
demurred  to  the  first  ground  of  challenge,  as  it  alleged  no  malice  against 
the  prisoner.  He  traversed  the  second  ground.  I  aUowcl  the  demurrer 
on  the  ground  that  the  challenge  did  not  allege  that  the  juror  was  then 
prejudiced  against  the  prisoner  and  could  not  then  fairly  try  the  cause. 
On  the  issue  joined  on  the  second  ground  of  challenge,  the  juror  was 
found  to  stand  indifferent.  He  was  then  challenged  peremptorily  by 
the  prisoner. 

Sylvanus  Payne,  being  challenged  on  the  ground  that  he  did  not  stand 
indifferent,  and  could  not  give  an  impartial  verdict, — stated,  that  he  had 
formed  an  opinion  as  to  the  result  of  the  trial,  but  not  as  to  what  the 
result  of  the  trial  ought  to  be,  or  as  to  the  guilt  or  innocence  of  the 
prisoner.    I  refused  to  allow  the  prisoner's  counsel  to   ask  the  juror 
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^^'^  whether,  if  the  result  of  the  trial  should  agree  with  the  opinion  he  had 
The  Qouh  fornitd  as  to  it,  that  result,  in  his  opinion,  would  be  juRtice  or  inju&lii-e. 
••  The  triers  found  the  juror    indifferent,  and  ho  was  then  challeupcd 

peremptorily  by  the  prisoner. 

Parauel  Payne,  being  challenged  by  the  prisoner  for  unindifferency — 
stated  that  ho  probably  had  expressed  an  opinion  about  the  case  from 
what  he  had  read  in  the  newspapers,  but  did  not  think  he  had 
expressed  an  opinion  as  to  the  g^iilt  or  innocence  of  the  prisoner, 
and  had  not  formed  any  opinion  on  that  point  in  his  own  mind,  and  had 
not  expressed  any  opinion  as  to  what  the  result  of  the  trial  ought  to  be. 
Sylvanus  Payne,  a  brother  of  the  juror,  was  then  called  as  a  witness  by 
the  prisoner,  and  stated  that  he  and  his  brother  had  talked  about  the 
killing  of  Giffoid.  The  prisoner's  counsel  then  proposed  to  ask  the 
witness  the  following  question  :  —  "  What  was  the  opinion  your  brother 
Samuel  then  expressed  as  to  the  guilt  or  innocence  of  the  prisoner?*' 
I  rejected  the  question  because  it  assumed  that  the  juror,  Samuel  Payne, 
had  expressed  an  opinion  on  that  point,  of  which  there  was  no  evidence. 
The  triers  found  the  juror  competent,  and  he  was  then  challenged  per- 
emptorily by  the  prisoner. 

Thomas  Hodnett,  being  challenged  by  the  prisoner  for  unindifferency, 
and  having  stated  that  he  had  formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner ;  was  asked  by  the  prisoner's  counsel  as  follows : — 
<<  Was  not  that  opinion,  and  is  it  not  now,  extremely  hostile  to  the 
prisoner  "  ?  I  rejected  the  question  in  that  shape,  telling  the  counsel  he 
tnay  ask  the  juror  whether  the  opinion  he  had  formed,  and  then  cnter^ 
tained,  was  hostile  to  the  prisoner.  The  juror  stated  that  from  what  he 
had  heard  at  the  time,  his  opinion  was  against  the  prisoner,  and  that  he 
had  that  opinion  still.  The  prisoner's  counsel  then  proposed  to  ask  the 
following  question : — *'  Did  you  not  express  an  opinion  that  these 
prisoners  ought  all  to  be  hanged  "  ?  The  Attorney  General  objected,  and 
I  rejected  the  question.  The  juror  stated  on  cross-examfnation  that  the 
opinion  he  formed  was  that  they  were  rough  characters  and  had  done 
what  they  ought  not  to  have  done  :  that  he  had  no  feeling  hostile  to  the 
prisoners.  He  was  then  asked,  subject  to  objection  by  the  prisoner's 
counsel,  the  following  questions :  1.  '*  Have  you  made  up  your  mind  as 
to  the  guilt  or  innocence  of  the  prisoner,  so  that  you  cannot  be  changed 
by  evidence  adduced  in  the  cause  ?  "  2.  **  Do  you  feel  as  free  and  able 
to  give  an  impartial  verdict  as  if  you  had  never  heard  of  the  matter  ? '' 
He  answered,  that  he  would  go  by  the  evidence  he  heard,  and  nothing 
else,  and  that  he  felt  as  free  to  give  an  impartial  verdict  as  if  he  had 
never  heard  of  the  matter.     He  stated,  on  reexamination,  that  he  did 
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not  say  the  prisoner  ought  to  be  hanged,  and  did  not  think  he  said  they         1(<76 
ought  to  be  punished.  Tn  Quinv 

Garrett  Hodnett  was  challenged  by  the  prisoner — I  at.  For  unindilSer-  v. 

ency ;  2ud.  *'  For  being  an  unqualified  juror."  The  second  ground  was  Chassom. 
demurred  to  for  uncertainty ;  and  I  sustained  the  demurrer.  On  the 
first  ground,  the  juror  stated  in  answer  to  questions  by  the  prisoner's 
counsel,  that  when  he  heard  of  the  affair  at  Caraquet,  he  made  up  his 
mind.  From  what  he  heard,  he  made  up  his  mind  that  the  prisoners 
were  guilty  ;  that  he  had  expressed  his  opinion  ;  that  his  opinion  now  is 
exactly  the  same— it  was  not  as  strong  as  it  was ;  time  had  worn  it  off, 
and  he  had  got  new  light ;  some  of  the  reports  he  had  heard  before  had 
been  contradicted ;  if  the  reports  he  had  heard  were  true,  his  opinion 
was  against  the  prisoners  still,  but  weaker  than  it  was — it  was  a  little 
against  them  still.  On  cross-examination  he  was  asked,  subject  to  ob- 
jection by  the  prisoner's  counsel,  the  following  questions :  "  Is  your 
mind  so  made  up  that  you  would  not  be  influenced  by  any  evidence  you 
would  hear  in  the  cause  ?  '*  Which  he  answered  in  the  negative.  2nd. 
"  Ate  you  as  free  to  arrive  at  an  impartial  verdict  in  the  cause,  as  if  you 
had  never  heard  anything  about  it  ?  "  Which  he  answered  in  the  affirm- 
ative, and  said  he  would  form  his  opinion  on  the  evidence,  and  not  on 
what  he  had  heard  before.  I  had  doubts  about  the  propriety  of  the  second 
question,  and  thought  that  was  a  question  for  the  triers  to  determine. 
The  triers  found  the  juror  competent ;  and  he  was  then  challenged  per- 
emptorily by  the  prisoner. 

John  Armstrong  was  challenged  by  the  prisoner,  1st.  For  unindiffcr- 
eucy ;  2nd.  That  he  was  not  qualified  as  a  juror,  because  his  name  was 
not  on  the  Sheriff's  list ;  3rd.  That  he  had  not  the  necessary  property 
qualification.  On  the  first  ground,  the  juror  stated  that  he  had  formed 
an  opinion  when  he  heard  of  the  affair  at  Caraquet.  The  prisoner's  counsel 
then  proposed  to  ask  him  the  following  question :  '*  Was  not  the  opinion 
you  then  formed,  distinctly  that  the  prisoners  were  guilty?"  The 
Attorney  General  objected  that  the  juror  was  not  to  be  treated  as  a 
hostile  witness,  and  cross-examined  by  the  prisoner's  counsel,  but  was 
the  witness  of  the  prisoner,  by  whom  he  was  called.  He  also  objected  to 
the  mode  of  proving  the  incompetence  of  jurors,  by  asking  them  their 
opinions,  and  the  opinions  they  had  expressed ;  that  it  was 
necessary  to  show  malice  toward  the  prisoner.  The  prisoner's 
counsel  contended  that  the  juror  was  not  to  be  treated  as  his  witness,  but 
as  the  witness  for  the  Crown,  and  was  subject  to  the  ordinary  rules  of 
crosflp-examination.  I  rejected  the  question,  as  proposed,  but  said  the 
juror  might  be  asked  whether  he  had  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner ;  that  the  prisoner's  counsel  had  no  right, 
48 
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1876         primarily,  to  treat  the  witness  as  hostile,  though  he  might  be  allowed  to  do 
Thb  Quikh    so,  if  he  appeared  to  be  hostile.     On  tTOBs-examination,  the  juror  stated, 
».  that  from  what  ho  had  heard  and  read,  and  from  the  fact  of  a  man  bring 

Chasbom.  killed,  an  impression  was  made  on  his  mind  that  somebody  was  guilty  of 
murder  ;  that  that  impression  was  not  so  fixed  as  that  evidence  would 
not  remove  it.  He  was  then  a>ked,  subject  to  objection,  the  following 
quesii«  ns  :  — "  ^s  your  mind  so  affocted  by  what  you  have  heard,  and  by 
any  opinion  you  have  formed,  that  you  are  not  free  to  decide  the  matter 
according  to  the  evidence  ?  '*  Aiisiv3r,  "  1  don't  know  that  it  is. 
I  don't  know  that  my  mind  is  in  any  way  affected.  If  anything 
came  up,  that  impression  might  affect  me.  I  don't  know  that 
it  would  or  not.  I  have  formed  no  opinion  of  the  personal  guilt  of  the 
prisoner  ;  I  never  made  any  expressions  of  malice  toward  the  prisoner. 
I  have  no  determination  to  find  him  guilty ;  any  impression  I  had  about 
the  killing  of  Giffurd  was  from  reports  ;  my  mind  is  free  to  determine 
the  matter  aa^ording  to  the  cvidfuce  ;  if  there  are  two  sides  to  this  case, 
I  can  give  duo  weight  to  that.  1  may  have  assented  when  other  people 
said  they  ought  to  be  hanged,  and  said,  '  Yes  they  ought  to  be  ; '  I  don't 
remember  that  I  said  so,  but  I  will  not  say  I  did  uot.  [  don't  know 
that  I  ever  had  an  opinion  that  they  ought  to  be  hanged,  irrespective  of 
the  evidence  on  the  trial.  My  mind  is  uot  so  made  up  that  it  coull  not 
be  changed  by  evidence.  The  impression  1  had  was  formed  when  the 
transaction  occurred,  nine  months  ago.  Time  has  worn  off  my  impres- 
sions, or  lulled  them.  Whether  they  arc  guilty  or  uot  would  depend 
upon  the  evidence.*'  On  the  3rd  ground  of  challenge  the  prisoner's 
counsel  proposed  to  ask  the  juror  how  much  he  was  worth,  and  then  to 
test  him  as  to  what  his  property  consisted  of,  where  it  was,  and  its  value. 
I  disallowed  the  question,  and  stated  that  the  juror  could  only  be  asked 
whether  he  was  possessed  of  real  or  personal  property,  or  both,  to  the 
value  of  £100,  as  required  by  the  Act  18  Vic,  c.  24.  The  prisoners 
counsel  then  proposed  to  ask  the  juror  the  following  questions  :  "  What 
do  you  state  is  the  value  of  your  property,  real  or  personal,  or  both,  in 
this  county  ?  "  Disallowed.  "  Do  yuu  own  property,  real  or  personal, 
or  both,  in  this  county,  of  the  value  of  £100  ? "  I  disallowed  the 
question,  and  stated  that  the  juror  should  be  asked  whether  he  was  pos- 
Besssed  of  property,  real,    tc,  claiming  it  as  his  own. 

John  Horuibrook,  being  challenged  by  the  prisoner  for  unindifferency, 
stated  that  he  did  not  form  a  strong  opinion  of  the  guilt  of  the  prisoners. 
He  was  then  asked,  "  Did  you  form  a  strong  opinion  of  the  innocence 
of  the  prisoners  ?  "  (Rejected).  He  was  then  asked  what  opinion  he 
had  expressed  among  his  friends  and  neighbors  with  reference  to  the 
shooting   of  Gifford;    to  which    he  answered  that  he  was  not  aware 
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that  he  had    expressed  any    opinion,  oxccot   that   he    had    pitijd    th  '  1876 

poor  people    who    had    violated    the    laws    of   the   country    so    much.     Thb  Qubkm 
Counsel:      ""^hen    tho  opinio:i    which    _you    expressed    was    that    the  v. 

prisoners  hod  violated  the  law  much?"  (llejectLd).  The  juror  furtiu  r  Chaaon. 
stated  that  when  he  said  he  pitied  the  ])risonora,  he  did  not  mea!i 
that  they  had  been  violating  the  law  by  murlering  Gilford,  he  did 
not  mean  that  they  had  committed  the  murder,  but  that  they  were 
charged  with  it  ;  and  t^iat  he  had  never  said  they  were  guilty  of 
murder.  The  reason  he  said  he  pitied  them  was  because  they  were 
charged  with  murder;  that  his  mind  was  in  doubt  as  to  who  shot 
Gifford  ;  that  there  were  various  reports  about  it.  On  cross-ex-  ' 
amination,  he  was  asked  by  the  Attorney  General  the  following  questions, 
subject  to  objection  :  "  Notwithstanding  anything  on  your  mind  by  the 
reports,  arc  you  prepared  to  try  the  prisoner  indifforently  ?'*  "  Xot-* 
withstanding  the  reports,  or  anything  that  has  affected  your  mind,  is 
there  anything  to  prevent  you  from  giving  an  impartial  vordif»t,  or  trjnng 
the  cause  indiflferently  ?  '^  The  juror  answered,  that  he  was  prepared  to 
try  the  prisoner  as  indifferently  as  if  he  had  never  heard  the  reports  of 
the  matter.  The  triers  found  that  the  juror  stood  indiflferent,  and  he  was 
thou  challenged  peremptorily  by  the  prit'oner. 

Robert  Buttimer,  being  challenged  by  the  prisoner,  Ist.  For  unin- 
differency  ;  2nd.  That  he  did  notposs.^ss  the  legal  property  qualifications ; 
3rd.  That  he  was  related  to  David  Eady  and  William  Eady,  constables 
who  were  present  at  the  death  of  Gifford,  taking  part  with  Gifford  in  the 
aarest  of  parties,  during  which  time  Gifford  lost  his  life.  The  Attorney 
General  traversed  the  first  and  second  grounds  of  challenge,  and  demurred 
to  the  third,  on  the  ground  of  uncertainty  and  insufficiency.  I  allowed 
the  demurrer,  on  the  ground  that  the  challenge  alleged  no  legal  dis- 
qualification of  the  juror ;  that  even  if  relationship  within  a  certain  degree 
to  the  constables  was  a  disqualification  of  the  juror,  this  challenge  did 
not  state  within  what  degree  the  juror  was  related  to  the  constable — 
also,  that  it  did  not  allege  that  Gifford,  when  he  lost  his  life,  was  arrest- 
ing the  prisoner  or  any  parties  with  whom  he  was  connected.  On  the 
trial  of  the  traverse  of  the  first  ground,  the  juror  stated  that  he  lived  at 
a  place  called  Salmon  Beach  (between  Bathurst  and  Caraquet) ;  that  he 
had  heard  an  armed  party  of  constables  went  down  to  Caraquet,  but  did 
not  think  he  had  any  conversation  with  them,  and  did  not  know  whether 
they  were  armed  or  not.  The  prisoner's  counsel  then  put  the  following 
question  :  "Am  I  to  understand,  then,  that  so  unusual  a  circumstance 
as  a  body  of  constables  passing  down  to  Caraquet  and  returning  again, 
did  not  excite  your  curiosity  sufficiently  to  induce  you  to  go  out  as  they 
passed  your  hou^e,  and  ascertain  whether  or  not  they  were  armed  ?  "     I 
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1876.         rejected  the  question  because  it  was  in  the  nature  of  a  cross-examination. 
The  Qubjsn    ^^^  assumed  that  the  juror  knew  the  constables  were  armed,  and  also 
V  because  it  was  irrelevant.     On  the  second  issue,  as  to  his  property  quali- 

Chabson.  cation,  the  prisoner's  counsel  asked  the  juror  the  following  questions  :  — 
1st.  "  Do  you  own  property,  real  or  personal,  in  this  county,  to  the 
value  of  ^100?"  I  reject  the  question,  but  say  the  juror  may  be 
asked  whether  he  is  possessed  of  property,  etc.,  in  the  words  of  the  Jury 
Act  18  Vic,  c.  24.  2nd.  "Are  you  possessed  of  property,  real  and 
personal,  iu  this  county,  being  your  own,  to  the  value  of  £100  ?  "  Ob- 
jected by  Mr.  Kerr.  Allowed,  and  answered  in  the  affirmative.  3d. 
"  Are  you  ]K)sse8sed  of  real  and  personal  property,  in  this  county,  to  the 
value  of  XI 00,  which  is  3'our  own  property  free  of  all  or  any  incumber- 
ances?"  (Rejected).  4th.  "You  state  that  you  are  possessed  of  real 
and  personal  property  in  this  county,  which  is  your  own,  to  the  value  of 
£1 00— give  me  a  description  of  all  the  property  you  possess,  which  yon 
can  now  remember  ? "  Mr.  Kerr  objected,  that  the  answer  of  the  juror 
was  conclusive,  and  that  he  could  not  be  interrogated  as  to  the  particu- 
lars of  his  property.  I  rejected  the  question,  though  I  was  iuclined  to 
think  the  juror  might  be  asked  where  his  property  was,  and  to  describe 
it.  The  triers  found  the  juror  stood  indifferent,  and  he  was  then  chal- 
lenged peremptorily  by  the  prisoner. 

William  C.  Rogers,  being  challenged  by  the  prisoner,  1st.  For  unin- 
diflFerency ;  2nd.  No  legal  qualification ;  3rd.  That  he  is  a  school 
teacher ; — and  traverses  having  been  taken  thereon — he  was  asked  by 
the  prisoner's  counsel  the  following  questions  :  *•  Were  you  requested, 
and  by  whom,  to  form  one  of  the  party  to  go  down  to  Caraquet  ?  " 
(Rejected).  "  Were  you  not  applied  to  yourself  to  go  down  to  Caraquet 
as  a  constable  on  that  occassion  ?  "  (Rejected,  as  immaterial).  "  If  yon 
were  applied  to  and  refused,  did  you  not  name  other  persons  as  proper 
to  be  taken  on  that  occassion  ?  "  (Rejected).  The  juror  stated  that  he 
had  formed  an  opinion  on  the  subject;  that  his  opinion  was  that  the 
prisoners  were  guilty,  according  to  what  he  heard ;  in  one  sense,  that 
was  his  opinion  still,  though  it  was  not  as  strong  as  it  was  — t-hat  he  had 
the  same  opinion,  pretty  near.  On  cross-examination,  he  stated  that  he 
could  not  say  whether  he  got  his  opiDion  from  the  newspapers,  or  from 
what  he  heard— it  was  both  an  opinion  and  an  impression.  The  follow- 
ing questions  were  then  asked  him,  subject  to  objection :  "  Was  the 
opinion  or  impression  which  you  formed,  a  making  np  of  your  mind  upon 
the  whole  case,  prosecution  and  defence,  concluding  your  judgment  upon 
the  prisoner's  guilt,  irrespective  of  the  trial ;  or  was  it  a  mere  passing 
impression,  made  on  your  mind  from  reports  you  heard  without  regard 
to  having  any  settled  opinion  on  their  guilt  or  innocence,  or  the  result 
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of    their    trial?"       Answer:     "The     opinion    I     formed    was    from  1876 

rumors  I  heard  and  what  I  saw  in  the  newspapers — nothing  more.     I     Thm  Qubn 
certainly  did  think  at  the  time  that  they  deserved  punishment.     I   ex-  v,  ' 

pected,  of  course,  that  they  would  not  he  punished  without  a  trial.  Chasson. 
There  was  nothing  in  my  mind  that  they  should  not  have  a  fair  trial.** 
Question :  "  Was  the  way  your  mind  was  affected,  merely  to  have  it 
referred  to  a  fair  trial,  and  not  to  prejudge  the  man  yourself  ?  "  Answer : 
"  Certainly  I  wished  him  to  have  a  fair  trial."  Question  :  "  Did  yoa 
prejudge  the  case  yourself?"  Answer:  "Of  course,  I  wished  him  to 
have  a  fair  trial,  but  according  to  the  newspapers  and  rumors  I  heard,  I 
had  prejudged  the  case,"  Question  :  "  In  view  of  the  fact  of  the  prisoner 
heing  now  on  trial  for  his  life  and  entitled  to  a  fair  trial,  is  your  mind 
now  fully  made  up  as  to  his  guilt  or  innocence  ?  "  Answer :  "  My  mind 
is  not  now  fully  made  up  as  to  the  guilt  or  innocence  of  the  prisoner." 
Question :  "  Have  you  any  malice  against  the  prisoner  ?  "  Answer :  "  I 
have  no  malice  against  the  prisoner,  and  no  hatred  and  no  prejudice 
against  him."  Question  ;  "  Notwithstanding  anything  you  have  read  or 
heard  about  the  matter,  is  your  mind  so  affected  by  it  as  to  hinder  you 
from  giving  the  prisoner  an  impartial  trial  ?  "  Answer :  "  If  the  evi- 
dence which  comes  up  on  the  trial,  contradicts  the  reports  I  heard,  I 
could  give  the  prisoner  a  fair  trial ;  otherwise  my  opinion  remains  the 
same."  Question  :  "  Is  your  opinion  so  formed,  that  your  mind  is  closed 
against  evidence  as  to  the  guilt  or  innocence  of  the  prisoner  ?  "  Answer  : 
"I  hope  not.  It  is  not.  I  have  never  been  prejudiced  against  the 
prisoner  from  anything  I  have  heard — not  against  the  man.  I  don't 
know  him."  [  I  thought  several  of  the  above  questions  objectionable — 
that  the  proper  enquiry  was  whether  the  juror  had  made  up  his  mind  as 
to  the  guilt  or  innocence  of  the  prisoner,  and  that  he  could  not  be  asked 
whether  he  could  give  an  impartial  verdict — which  I  thought  was  a 
matter  for  the  triers  to  determine  ;  but  the  counsel  wished  to  put  the 
question  in  the  above  shape,] 

On  the  second  issue,  the  prisoner's  counsel  proposed  to  ask  the  juror 
the  foDowing  questions :  "  Do  you  own  property,  real  or  personal,  in  the 
County  to  the  value  of  j6100  ?"  "  Did  you  at  the  time  the  jury  list  was 
made  out  in  January  last,  and  have  you  ever  since,  owned  property,  real 
and  personal,  etc."  (as  before.)  I  disallowed  the  questions  for  the 
reasons  before  stated.  After  I  had  summed  up  the  evidence  to  the 
triers,  they  asked  the  juror  the  following  questions  :  "  Would  you  allow 
your  mind  to  be  influenced,  if  you  went  into  the  jury  box  ?"  Ansiver: 
"Not  at  all."  Question:  "Are  you  a  magistrate?"  Answer:  "No." 
The  prisoner's  counsel  objected  to  the  triers  asking  the  questions  after  I 
had  summed  up  the  evidence.     I  told  the  counsel  he  might  address  the 
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triers  again  if  ho  wished.     The  triers  found  the  juror  competent,  and 
he  was  then  challenged  peremptoriU*  by  tho  prisoner. 

Richard  T.  Knowles  was  challenged  by  the  prisoner,  Ist.  Becauso  he 
had  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  which 
opinion  he  still  held.  2nd.  Becau^ie  he  had  expressed  an  opinion  a>  to 
the  guilt  or  innocence  of  the  prisoner.  3rd.  That  he  did  not  possess  the 
legal  property  qualification.  4th.  That  his  name  was  not  on  the  Sheriff's 
annual  list.  The  Attorney  General  demurred  to  the  Ist  and  2nd  ground^j 
of  challenge  and  Traversed  the  3rd  and  4th.  I  allowed  the  demurrer. 
On  the  traverse  of  the  third  ground  of  challenge,  the  juror  was  asked  the 
following  question  ;  "  Are  you  possessed  of  property  which  is  5'our  own 
free  from  encumbrances,  real  and  personal,  in  the  County,  to  the  value  oi 
£100  ?"  I  rejected  the  question  —thinking  the  words  "  free  from  encum- 
brances" -could  not  be  asked.  Answer:  "I  possess  property  in  this 
County,  being  my  own,  to  the  value  of  $400."  Question  :  "  What  does 
it  consist  of  ?**  (Objected  to.)  I  thought  it  might  be  put.  The  counsel 
then  stated  that  he  proposed  to  go  into  every  it<?m  of  the  juror  s  pro}»erty. 
I  then  rejected  the  qne«?tion.  On  cro«;s-exarainution  the  juror  stated  that 
he  lived  in  the  Parish  of  New  Bandon.  Question :  subject  to  objection — 
"  What  is  your  full  name  ?"  Amwer :  "  I  always  sign  my  name  *  Richard 
T.  Knowles,'  not  Richard  F.  Knowles.  The  T  is  only  a  letter  put  in  to 
distinguish  me  from  another  Richard  Knowles  the  T  does  not  represent 
a  name.  There  is  no  other  Richard  T.  Knowles  in  the  Parish  of  New 
Bandon  that  I  know  of.  I  do  not  know  of  any  one  in  New  Bandon 
named  Richard  F.  Knowles." 

The  Clerk  of  the  Peace  was  then  called  as  a  witness  by  the  prisoners 
counsel,  and  stated  that  the  Sheriff  of  the  County  had  filed  a  li-^t  of  jurors 
with  him  in  Januar}"  last.  A  paper  was  then  shewn  to  him  by  the 
counsel,  and  he  said  *'  I  can't  say  that  this  is  the  list.  I  usually  mark 
the  day  papers  are  filed  with  me.  There  is  no  such  mark  on  this  paper. 
I  can't  say  that  I  believe  this  to  be  the  list,  for  the  reason  before  statod — 
that  I  don't  see  the  mark  on  it.  I  can't  swear  that  I  believe  this  to  be 
the  paper.  I  recollect  the  Sheriff  making  up  a  jury  list.  He  did  file  a 
list  of  the  jurors  for  the  year  in  my  office.  He  got  it  away  in  March,  I 
think  for  the  purpose  of  summoning  the  jury  for  the  March  Court.  I 
have  no  recollection  of  his  bringing  the  list  back  to  my  office.  I  have 
searched,  and  can't  find  atiy  jury  list  on  file.  I  distinctly  remember  a  list 
being  filed.  The  signature  at  the  bottom  of  this  paper  is  the  Sheriff's 
writing.  The  paper  he  filed  was  made  up  in  book  form.  This  may  be 
the  one,  or  it  may  not."  The  prisoner's  counsel  then  offered  the  paper 
jn  evidence.  It  purported  to  be  the  jurj'  list  made  up  for  the  year  1875, 
and  to  have  been  made  up  on  the  25th  January.     Mr.  Kerr,  for  tho 
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Crown,  objected  that  the  H.^t  wa^  not  proved.     I  stated  that  I  should  call         ^^^^ 
the  Sheriff,  and  examine  him  respecting  the  list.     Mr.  Kerr  objected,  and    The  Quieu 
requested  me  to  exclude  the  paper,  and  I  did  po.     The  prisoner's  counsel  v. 

then  chall-nged  the  juror  peremptorily,  stating  that  he  did  so  because  the      Chamon. 
list  wa    phut  out. 

Richard  Knowles  was  cha  longed  by  the  prisoner,  1st  Because  he  did 
not  possess  the  legal  property  qualification.  2nd.  hat  he  formed  an 
opinion  iu  the  matter  at  issue  to  the  extent  of  preventing  his  giving  au 
impartial  verdict.  3rd.  That  his  name  was  not  oa  the  Sherift^s  list  of 
jurors  for  the  year.  4th.  That  the  Sheriff  had  not  filed  a:iy  annual  libt 
of  jurors  with  the  Clerk  of  the  Peace,  oth.  That  the  juror  was  a  post- 
master in  the  County,  and  was  thereby  disqualified.  The  Attorney 
General  traversed  the  Ist  and  3rd  grounds,  and  demurred  to  the  2nd,  4th 
and  5ih.  The  prisoner's  counsel  admitted  that  the  4th  ground  was 
insufficient.  I  allowed  the  demurrer,  considering  the  second  ground  of 
challenge  stated- was  too  general  and  uncertain.  As  to  the  fifth  ground, 
I  considered  that  the  juror  was  exempt  by  the  Act,  but  not  disqualified ; 
it  was  a  privilege  which  he  only  could  claim,  and  was  no  ground  of 
challenge.  The  Sheriff  was  then  called  and  stated  the  filing  the  jury  list 
with  the  Clerk  of  the  Peace,  and  getting  it  from  the  files  again  in  order 
to  summon  a  jury.  The  juror  was  also  questioned  as  to  the  value  of  his 
property.  The  prisoner's  counsel  then  withdrew  his  objections  to  the 
juror,  and  he  was  sworn. 

William  Eady,  a  juror,  having  been  challenged  by  the  prisoner  for 
unindifferency,  the  prisoner's  counsel  proposed  to  ask  him  whether  he 
was  related  to  David  Eady  and  William  Eady,  wlio  were  present  at 
Albert's  house,  assisting  the  constables  in  making  the  arrest.  He  con- 
tended that  affinity  was  a  principal  cause  of  challenge;  that  principal 
challenges  to  the  polls  need  not  be  in  writing,  though  a  challenge  to  the 
favor  might  be  so ;  and  that  a  challenge  might  be  partly  iu  writing  and 
partly  verbal.  I  held  that  the  grounds  of  the  challenge  in  either  case 
must  bo  in  writing.  It  appeared  by  the  evidence  on  the  part  of  the 
Crown  that  a  warrant  against  the  prisoner,  one  Charles  Parisec  and  nine 
other  persons,  on  a  charge  of  felony,  was  delivered  to  the  Sheriff  of  the 
County  on  the  25th  January,  1875 ;  that  he  went  with  several  constables 
to  Caraquet,  where  the  parties  named  in  the  warrant  resided,  and  made 
several  arrests  on  the  26th.  In  cousequouce  of  information  that  resist- 
ance would  be  made,  the  Sheriff  sent  to  the  County  of  Northumberland 
for  assistance,  and  on  the  morning  of  the  27th,  twenty  men  from  Xorth- 
umberland,  one  of  whom  was  Gifford,  the  deceased,  arrived  at  Caraquet. 
Several  persons  were  arrested  during  the  morning,  and  in  the  afternoon, 
the  Sheriff  having  heard  that  the  prisoner  and  Charleb  Parisee,  with  a 


Digitized  by 


Google 


Cbimov. 


656  CASES  IN  THE  SUPBEME  COURT, 

1876         number  of  other  person 8,  armed,  were  at  the  house  of  one  Andrew  Albert, 
The  Quwm'  delivered  the  warrants  to  the  constables,  and  sent  them,  with  the  men 
V.  from  Northumberland  to  assist  them,  with  instructions  to  go  to  Albert's 

house  and  demand  admittance,  and  if  they  found  the  prisoners,  Chassou 
and  Parisee,  to  arrest  them,  and  to  be  quiet  in  the  performance  of  their 
duty.  (The  prisoner's  counsel  objected  to  the  evidence  of  the  instrao 
tions  given  by  the  Sheriff.)  The  constables  and  their  assistants  were  all 
armed — some  with  rifles,  and  the  rest  with  revolvers.  They  stated 
(subject  to  objection)  that  they  went  armed  because  they  heard  that  there 
was  a  number  of  armed  men  at  Albert's,  who  would  resist  them.  Alberts 
house  stood  on  the  south  side  of  the  road  passing  through  Caraquet,  aud 
about  one  hundred  yards  distant  therefrom.  The  front  side  of  the  house, 
looking  towards  the  road,  faced  the  north.  The  entrance  to  the  house 
during  the  winter  was  on  the  south  side.  The  lower  fiat  of  the  house 
was  divided  into  two  rooms,  by  a  partition  across  it  from  north  to  south— 
the  eastern  room  was  usoJ  ao  a  bedroom — the  west  room  as  a  kitchen : 
the  upper  flat,  or  loft  of  the  house  above  these  rooms,  was  undivided,  and 
was  lit  by  a  small  window  in  the  ea<*t  end.  The  house  wa«*  unfinished 
inside — not  lathed  or  plastered,  nor  any  ceiling  to  the  rooms  except  the 
boards  which  formed  the  floor  of  the  loft.  There  was  a  hole,  or  trap- 
door, about  four  feet  long  and  two  and  a  half  feet  wide,  in  the  southwest 
comer  of  the  loft,  which  was  the  only  entrance  to  it — a  short  ladder 
being  used  to  get  up  from  the  kitchen.  There  was  a  stove  in  each  room— 
the  pipe  of  the  stove  in  the  bedroom  passed  through  a  hole  in  the  floor 
of  the  loft,  and  persons  in  the  loft  could  hear  conversation  carried  oa  in 
the  rooms  below.  Some  of  the  persons  named  in  the  indictment  had 
been  at  Albert's  house  the  whole  of  the  night  of  the  26th — plapng  cards, 
as  they  alleged.  It  was  not  clearly  proved  whether  Chasson  had  been 
there  aU  night  or  not;  but  at  all  events,  he  and  some  of  the  other 
prisoners  had  gone  there  on  the  morning  of  the  27th,  and  some  of  them 
had  taken  guns  there  that  morning.  Frigeau,  a  witness  on  the  part  of 
the  prosecution,  proved  that  he  was  at  Albert's  house  about  ten  o'clock 
in  the  morning  of  the  27th,  when  Chasson  and  the  other  prisoners  were 
there  ;  that  they  spoke  about  the  constables  being  in  Caraquet,  and  said, 
"  If  the  constables  came  there  they  would  do  nothing  to  them ;  they  said 
they  went  there  to  save  themselves ;  they  spoke  of  one  man  that  was  to 
be  arrested,  and  that  was  the  prisoner  Chasson."  This  witness  was  asked, 
subject  to  objection,  what  he  went  to  Albert's  for,  and  he  answered  that 
he  went  there  because  it  was  reported  everywhere  that  they  (the  con- 
stables) were  coming  to  take  all  the  people.  He  also  stated  (subject  to 
objection)  that  before  he  went  to  Albert's  that  morning,  he  had  gone  to 
one  Egre's  to  borrow  a  gun ;  that  he  told  the  people  at  Albert's  that  he 
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went  to  £tgre*8  to  get  a  gun,  and  that  he  did  not  get  it  because  it  was         lAt6 
broken,    fie  said  "  I  told  them  what  I  wanted  the  gnn  for.    I  told  them  "r^^QranT 
that  it  was  to  bring  it  there  to  Albert's.    I  told  them  at  Albert's  what  •. 

I  was  going  to  do  with  the  gun.  I  was  frightened  that  they  were  going  CvASiOV. 
to  fire  on  me,  and  I  took  the  gun  to  defend  myself.  That  is  what  I  told 
the  people  at  Albert's."  He  also  stated  that  while  he  was  at  Albert's, 
one  Brideau  came  there,  and  told  the  people  that  he  had  been  down  in 
the  lower  part  of  the  Parish,  and  had  seen  a  body  of  armed  men,  who 
were  there  to  arrest  some  persons ;  that  it  was  useless  to  reyolt  against 
them,  as  they  were  armed,  and  were  firing,  and  feared  nothing ;  that  if 
the  constables  came  there  they  must  not  resist  them;  and  they  (the 
people  at  Albert's)  said,  that  if  the  constables  came,  they  would  not  say 
a  word.  On  the  cross-examination  of  this  witness,  the  prisoner's  counsel 
proposed  to  shew  improper  conduct  by  the  constables  at  the  witness' 
house,  in  the  morning  before  they  went  to  Albert's,  and  that  they  had 
fired  into  his  house.  I  rejected  the  evidence  as  irrelevant.  When  the 
oonstables  went  to  Albert's  house,  they  were  accompanied  by  one  Black- 
hall  (also  a  constable)  who  spoke  both  the  English  and  Prench  languages, 
and  went  as  an  interpreter.  On  arriving  at  the  house,  they  saw  only 
Albert  and  his  wife,  a  man  named  Louis  Parisee,  and  a  woman  (the 
mother  of  the  prisoner).  Blackball  spoke  in  Erench  to  Albert ;  asked 
him  if  the  prisoner,  Joseph  Chasson,  and  Charles  Parisee  were  there, 
stating  that  they  (the  constables)  had  papers,  and  came  there  to  arrest 
them.  Albert  denied  that  the  prisoner  and  Parisee  were  in  the  house, 
and  said  there  was  no  person  there  but  those  whom  they  saw.  Blackball 
told  the  constables  and  their  assistants  what  Albert  said ;  but  they  did 
not  believe  his  statement,  and  hearing  a  noise,  like  people  walking  in  the 
loft  overhead,  Richard  Sewell,  one  of  the  party,  attempted  to  climb  up 
into  the  loft  through  the  trap-door  in  the  corner  of  the  kitchen,  but  he 
was  beaten  back  by  the  people  in  the  lofb,  with  sticks  and  stones.  One 
of  the  constables  then  discharged  his  rifle  up  through  the  trap-door,  but 
not  in  the  direction  of  the  people  in  the  lofb,  being  only  to  frighten  them, 
as  he  said.  Others  of  the  constables,  with  their  rifles,  pushed  up  a  loose 
board  in  the  floor  of  the  lofb,  about  in  the  centre  of  the  kitchen.  One  of 
the. constables  stated  that  he  pushed  up  the  board  in  order  to  see  better, 
for  the  purpose  of  getting  up-stairs.  (Objected  to.)  The  board  was 
replaced  by  the  people  in  the  lofb,  and  shoved  up  again  two  or  three 
times,  when  a  gun  was  fired  from  the  loft  through  the  opening  in  the 
floor,  the  shot  striking  the  stove.  About  this  time,  Sewell  and  another 
man  (Burbidge)  had  succeeded  in  getting  into  the  lofb.  They  saw  several 
persons  about  the  centre  of  the  lofb,  who  threw  sticks  at  them,  and  then 
retired  to  the  east  end,  from  whence  several  shots  were  flred  in  the 
49 
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1876         direction  of  the  trap-door,  and  there  was  abo  firing  by  the  constablea 
Tn  QuniT  below.     Gifford,  the  deceased,  and  Loggie  followed  Sewell  and  Burbidge, 
V.  and  while  they  were  endeavoring  to  get  ioto  the  loft,  Giiford's  head  and 

Chabsoh.  part  of  his  body  being  above  the  floor,  he  was  killed  by  a  shot  fired  irom 
the  east  end  of  the  loft.  Loggie  was  at  his  side  at  the  time ;  and  waa 
asked,  subject  to  objection,  whether  his  life  was  not  in  danger  then« 
Several  revolver  shots  were  fired  by  Sewell  and  others  in  the  loft.  One 
of  the  Frenchmen,  named  Mailloox,  was  shot,  and  the  others  then  threw 
down  their  guns  and  surrendered.  The  prisoner,  Chasson,  was  one  of  the 
persons  captured  in  the  loft.  Four  guns,  one  of  l^em  a  double-barrel 
gun,  a  powder  horn,  and  shot,  were  found  in  the  loft.  It  appeared  that 
when  the  prisoner  and  the  other  persons  who  were  arrested  at  Albert's, 
saw  the  constables  coming  towards  the  house,  some  of  them  exclaimed, 
'*  Here  are  the  constables,''  and  they  (except  Albert,  Louis  Parisee,  and 
the  two  women)  immediately  went  up  into  the  loft,  taking  up  after  them 
the  ladder  by  which  they  had  ascended.  There  was  also  evidence  that 
they  took  the  g^ns  and  powder  horn  into  the  loft  with  them ;  though 
one  of  the  prisoner's  witnesses  stated  that  the  guns  had  been  sent  up 
some  time  before,  to  keep  them  out  of  the  way  of  the  children  in  the 
house.  During  the  examinadon  of  one  of  the  constables,  the  counsel  for 
the  prosecution  proposed  to  put  in  his  hands  a  plan  of  the  interior  of  the 
house,  shewing  the  positions  of  the  doors,  windows,  stoves,  trap-door,  and 
hole  in  the  floor  of  the  loft,  and  to  ask  him  questions  respecting  the 
house.  The  prisoner  s  counsel  objected  to  this,  as  the  plan  had  not  been 
made  by  the  witness.  I  allowed  the  witness  to  look  at  the  plan,  and 
answer  the  questions.  Another  witness  stated  that  he  had  drawn  the 
plan  from  memory,  about  two  months  previously,  without  any  measure- 
ments, and  that  it  was  a  correct  representation  as  near  as  he  could  make 
it.  The  prisoner's  counsel  objected  that  the  plan  could  not  be  received 
in  evidence  unless  made  by  the  witness  in  Court.  I  admitted  the  plan, 
and  the  witness  explained  to  the  jury,  by  it,  the  position  of  the  doors, 
stoves,  etc.,  in  the  house.  The  plan  was  afterwards  used  by  the  counsel 
on  both  sides,  in  the  examination  of  the  witnesses.  In  order  t^o  shew 
that  the  prisoner  had  knowledge  that  he  was  liable  to  be  arrested,  and 
therefore  to  shew  that  he  had  a  motive  for  resisting  the  arrest,  evidence 
was  given  of  acts  of  riot  and  robbery  by  the  prisoner  and  others  on  the 
15th  January,  which  led  to  the  issuing  of  the  warrant  against  him. 
James  G.  C.  Blackball,  having  been  called  as  a  witness  on  this  part  of  the 
case,  the  prisoner's  counsel  proposed,  on  cross-examination,  to  shew  that 
a  school  meeting  had  r^ken  place  on  the  14th  January,  and  to  prove  all 
that  had  taken  place  at  that  meeting ;  also,  that  the  Trustees  of  Schools, 
without  consent  of  the  rate-payers,  and  without  any  notice,  had  employed 
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a  school  teacher,  and  rented  a  school  house,  and  that  Blackball  had         ^^'^^ 
directed  the  teacher  not  to  allow  the  people  to  enter  the  school  house,  if    Tm  Quiur 
they  came  there  on  the  15th  January  to  attend  a  meeting.     I  rejected  «• 

the  evidence.  Ohamoh. 

Robert  Young,  Esq.,  having  been  called  by  the  Crown  to  prove  that  he 
had  examined  Albert's  house  on  the  1st  February,  and  to  describe  the 
shot  marks ;  and  having  stated  on  cross-examination  that  he  was  Presi- 
dent of  the  Executive  Council  at  the  time  this  prosecution  commenced, 
the  prisoners'  counsel  asked  him  the  following  questions — all  of  which  I 
disallowed: — 1st.  Is  not  this  prosecution  instituted  by  the  express 
direction  of  the  Government  of  which  you  are  the  president  ?  2nd. 
After  the  Government  had  made  an  order  for  the  prosecution  of  these 
prisoners,  did  you  not  go  to  Albert's  house  on  the  1st  February,  for  the 
express  purpose  of  becoming  a  witness  for  the  prosecution  on  the  trial 
of  this  indictment  ?  (The  witness  stated  in  answer  to  another  question, 
that  he  did  not  go  to  the  house  for  the  purpose  of  becoming  a  witness  on 
this  trial,  but  that  he  had  heard  of  shots  in  the  house,  and  that  it  had 
been  riddled,  and  he  went  to  see  it,-  for  his  own  information.)  »*^rd. 
Was  it  not  commonly  reported  in  the  neighborhood  that  the  house  had 
been  badly  riddled,  and  the  people  badly  used  by  the  constables  ?  4th. 
Since  the  prisoners  were  sent  to  gaol,  was  it  not  at  your  instance  that 
the  artillery  were  sent  over  from  Miramichi  to  Bathurst  ?  5th.  Was 
not  the  artillery  ordered  over  without  any  occasion,  and  for  the  mere 
purpose  of  terrifying  the  County  ?  6th.  Upon  whom  is  the  expense  of 
that  to  fall ;  upon  the  County,  or  the  Province  ?  7th.  Have  you  not  sat 
in  Court  suggesting  questions  to  the  Attorney  General  to  put  to  the  wit- 
nesses ?  8th.  Have  you  not  advised  with  the  Attorney  General  since  he 
came  to  Bathurst,  almost  constantly,  in  reference  to  this  prosecution  ? 
9th.  You  say  you  did  not  intend  to  be  a'  witness  in  this  cause,  and  took 
no  particular  interest  in  it, — did  you  not  keep  a  Memorandum  book  in 
which  you  have  put  down  every  matter  or  cirr-umstance  which,  in  your 
opinion  was,  or  might  be,  material  to  the  prosecution  ;  and  have  you  not 
that  Memorandum  book  with  you  now  in  Bathurst  ?  10.  Have  you  not 
constantly,  or  very  frequently,  since  this  trial  commenced,  been  in  consul- 
tation with  the  Attorney  General  or  Mr.  Kerr,  or  both,  as  to  the 
witnesses  advisable  to  be  examined  on  behalf  of  the  prosecution  ?  11th. 
Is  it  not  your  desire  as  a  member  of  the  Government  to  procure  a 
conviction  in  this  case  ?  12th.  Did  you  not  since  the  adjourned  Coxirt 
commenced,  go  through  the  Petit  Jury  list  with  the  Attorney  General 
and  Mr.  Kerr,  or  either  of  them,  and  advise  as  to  the  persons  on  that  list, 
that  should  be  ordered  by  the  Crown  to  stand  aside  ?  13.  Did  you  not 
itate  that  no  Roman  Catholic  should  sit  on  that  jury,  or  words  to  that 
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1876         eflfect  ?     14.  Were  yon  not  here  dttring  the  empanneKng  of  the  jnry, 
TtmQxMuT  suggesting  to  the  Attorney  Qeneral  who  shonld  stand  aside,  and  who 

•.  should  be  retained  ? 

Ooimcw.  Richard  Sewell,  one  of  the  witnesses  for  the  prosecution,  having  stated 
that  he  had  gone  to  Albert's  the  day  after  Gifford  waj»  shot,  to  look  at 
the  house,  the  prisonei^s  counsel  proposed  to  ask  him  whether  he  had 
asked  permission  to  enter,  or  whether  he  had  forced  his  way  in.  I  r&^ 
jected  the  question.  The  counsel  also  proposed  to  ask  him  whether  he 
had  not  boasted  that  he  had  shot  Mailloux  (the  Frenchman  killed  in  the 
loft).  I  rejected  it.  The  counsel  also  proposed  to  ask  Sewell  whether, 
when  he  was  at  Albert's  house  the  day  after  Gifford  was  killed,  he  did 
not  hear  from  one  Welsh,  or  from  Andrew  Albert,  that  a  seven-chamber 
reyolrer,  emptied  of  all  its  chaises,  had  been  found  in  the  loft  dose  to 
where  Gifford  was  shot.  I  rejected  the  question.  The  witness  stated 
that  he  had  walked  down  from  Albert's  to  Young*8,  and  he  thought  they 
all  walked  down.  Manderson,  another  witness  for  the  proseeutiony 
having  stated  that  he  was  present  at  Albert's  house,  when  Loggie,  one  of 
the  constables,  found  a  revolver  in  the  loft,  the  prisoner's  counsel  asked 
him  what  Loggie  said  when  he  found  it.  (Rejected).  This  witness 
afterwards  stated,  that  he  could  not  remember  what  J/>ggie  said  about 
the  revolver ;  that  he  said  something,  but  he  (witness)  could  not  tell 
what  it  was — he  did  not  say  something  about  its  being  discharged,  that 
he  could  mind.  Cable,  another  witness,  having  stated  that  he  was  not 
present  when  Gifford's  pistol  was  found,  but  he  might  have  heard  them 
talk  about  it,  was  asked  by  the  prisoner's  counsel,  whether  it  was  not 
said,  that  Gifford  had  discharged  every  shot  in  his  pistol ;  or  what  was 
said  about  it.  I  rejected  this  question.  Wilcox,  another  witness,  having 
stated  that  he  did  not  hear  any  person  in  the  loft  say :  "  Here  is  Gifford's 
pistol,"  was  asked  by  the  prisoner's  counsel  whether  he  had  heard  that 
said  anywhere  else  in  Albert's  house  at  that  time  by  any  of  the  party, 
and  if  so,  by  whom  ?  The  question  was  objected  to,  and  I  rejected  it. 
Cassidy,  another  witness  for  the  prosecution,  was  asked  by  the  prisoner's 
counsel,  whether  he  did  not  hear  from  some  of  the  party  at  Young's 
house,  while  they  were  guarding  the  prisoners  there,  that  Gifford's  pistol 
had  been  found  in  the  loft,  near  the  trap-door,  and  that  every  chamber 
of  it  had  been  discharged  ?  I  rejected  the  question.  On  cross-examinar- 
tion  of  Gammon,  one  of  the  constables,  he  stated  that  they  had  made 
some  arrests  on  the  morning  of  the  27th,  and  that  there  was  some 
difficulty  in  making  the  arrest ;  the  prisoner's  counsel  proposed  to  ask 
what  the  trouble  was  ?  I  rejected  it,  as  being  irrelevant.  On  cross- 
examination  of  the  Sheriff,  the  prisoner's  counsel  proposed  to  ask  him 
whether  he  had  directed  the  constables  not  to  use  flre^armB  at  Albert's, 


Digitized  by 


Google 


Ghamojt. 


TRINITY  TERM,  XXXlX  YICT.  661 

becaoBe  he  knew  that  in  making  preyioas  arrests,  they  had  improperly  used         ^^^^ 
their  arms.    (Rejected.)    The  connsel  also  proposed  to  ask  Fabien  Dugas,  a    THiQainf 
witness  for  the  Crown,  whether  it  "  was  not  notorious  in  the  neighbor-  •• 

hood,  that  a  body  of  armed  men,  called  *  Young's  army,'  had  been  going 
about  Caraquet  for  the  two  preceding  da3'8,  breaking  into  peoples'  houses ; 
firing  their  guns  in  the  houses ;   alarming  the   people  ;    and    making 
prisoners  of  people — any  whom  they  pleased— either  with,  or  without 
warrants?"     I  rejected  the  question.     This  witness  stated  that  he  was 
at  Andrew  Albert's  house  in  the  afternoon  of  the  27th  January,  before 
the  constables  came  ;  that  he  saw  there  Andrew  Albert  and  his  wife  ,  his 
two  sons,  Agapit  and  Gideon,  and  their  wives  ;    Stanislaus   Albert   and 
Louis  Parisee ;  that  two  of  the  party  were  asleep,  and  three  of  them 
were  playing  cards.     The  prisoner's  counsel  proposed  to  ask  him  what 
these  people  said  they  they  were  there  for— ;^in  order  to  disprove  the 
inference  that  they  were  there  for  an  unlawful  purpose,  and  because  the 
Crown  had  given  evidence  of  the  declarations  of  parties  as  to  what  they 
went  to  Albert's  for.     I  rejected  the  evidence.     The  prisoner's  counsel 
having  proved,  on  cross-examination  of  the  witnesses  for  the  Crown,  that 
some  of  the  prisoners  were  struck  and  knocked  down  by  the  constables 
at  Albert's  house  at  the  time  thoy  were  arrested  ;  I  received  evidence  on 
the  part  of  tbe  Crown  to  shew  the  conduct  of  the  prisoners  at  that  time  ; 
that  they  resisted  the  constables,  and  attempted  to  escape.     A  witness 
(Chapman)  having  stated  that  he  heard  a  shot  up-stairs  ;  that  he  looked 
around   and   saw   Gifford   fall ;     and  that    Sewell  and  Burbidge  were 
up-stairs  then  ;  I  allowed  the  witness  to  be  asked  whether,  at  that  time, 
he  considered  the  lives  of  Sewell  and   Burbidge  in  imminent  danger  ? 
answered  in  the  affirmative.      Immediately  after  this  he  commenced 
firing  his  pistol  int-o  the  lofb,  through  the  stove-pipe  hole  in  the  Fast 
room.     The  principal  defenoe  set  up  by  the  prisoner  was,  that  he  and 
the  other  persons  assembled  at  Albert's  house,  were  there  for   a  lawful 
purpose,  and  not  with  any  int'Ontion  of  resisting  the  constables ;  that 
they  went  there  to  play  cards  as  was  customary  among  them  in  winter, 
when  they  had  nothing  to  do ;  that  they  did  not  know  that  the  persons 
who  came  to  the  house  were  constables  ;  that  they  made  no  enquiry  of 
Albert  for  the  prisoner  Chasson,  but  merely  asked  for  Charles  Parisee  ; 
that  the  prisoners  went  up  into  the  lofb  through  fear,  and  to  hide  them- 
selves when  they  heard  that  armed  men  were  coming  to  the  house  ;  that 
Sewell-did  not  attempt  to  get  up  into  the  loft,  and  was  not  beaten  back 
with  sticks ;  that  the  constables  commenced  firing  into  the  loft  immedi- 
ately after  Blackball  had  enquired  of  Albert  for  Charges  Parisee ;  that 
no  gun  was  fired  by  the  French  people  down  through  the  hole  in  the 
ceiling  ;  that  Gifford  was  the  first  person  who  attempted  to  get  into  the 
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1876.         loft  ;  that  bo  cam«  partly  up  in  the  trap-door,  and  fired  four  or  five  shots 
Tm  Qdicn     with  a  revolver  at  the  French  people,  and  that  Mailloux  fired  two  shots, 
f  by  one  of  which  Gifford  fell ;  that  these  were  the  only  shots  fired  by  the 

CHAS80H.  French ;  that  they  were  fired  in  self-defence :  and  that  Sewell  and 
Burbidge  did  not  pret  into  the  loft  till  after  Gifford  fell.  The  prisoner's 
counsel  offered  evidence  of  the  declarations  of  the  prisoners  as  to  the  pur- 
pose for  which  they  met  at  Albert's  house  on  the  27th  January,  and  all 
that  they  said  on  that  occassion.  He  also  proposed  to  ask  Bernard 
Albert.,  one  of  the  prisoners,  what  he  went  to  Andrew  Albert's  house  for 
on  that  day,  and  whether  he  went  there  for  the  purpose  of  resisting  the 
Sheriff  or  his  officers,  or  of  assisting  any  person  to  do  so,  or  for  the 
purpose  of  preventing  the  arrest  of  any  person  ;  and  if,  while  at  Albert's 
house  that  day,  he  heard  anything  from  any  person  there,  about  resisting 
the  Sheriff  or  his  officers.  I  rejected  the  evidence.  The  witness  was 
then  asked  whether  he  knew,  or  had  any  reason  to  believe  that  the  peo- 
ple who  were  assembled  at  Albert's  house,  and  who  went  up  into  thr  loft 
were  assembled  with  the  common,  or  any  purpose  of  resisting  the  Sheriff 
or  his  officers  ?  His  answer  was,  that  he  did  not  know.  He  was  then 
asked,  what  the  persons  who  were  so  a«^sombled  at  Albert's  house  said,  in 
his  presence,  was  the  purpose  for  which  they  had  come  together  ?  And 
he  answered,  that  he  did  not  hear  them  say  anything.  He  was  then 
asked  what  the  prisoners  said  when  they  rushed  up  into  the  loft.  This 
question  was  objected  to  and  rejected,  but  the  Attorney  General  after- 
wards withdrew  hia  objection,  and  the  witness  answered,  that  the 
prisoners  said,  "  We  are  all  dead.  There  is  Young's  army  coming,  armed 
with  guns  and  bayonetR — let  us  hide  ourselves." 

Joseph  Dugas,  another  of  the  prisoners,  was  asked  whether  he  knew 
or  had  any  reason  to  believe  that  the  people  who  were  assembled  at 
Albert's  house,  and  who  went  into  the  loft,  were  assembled  with  the 
common,  or  any  purpose  of  resisting  the  Sheriff  or  his  officers  ?  He 
answered  in  the  negative.  Stanislaus  Albert  and  Prudent  Albert,  two 
other  of  the  prisoners,  also  answered  a  similar  question  in  the  negative. 
But  I  refused  to  allow  Prudent  Albert  t,o  be  asked  whether  he  had  any 
intention  of  resisting  the  Sheriff  or  his  officers  on  that  occassion.  On 
the  examination  of  Joseph  Dugas,  one  of  the  persons  who  was  at 
Albert's  when  the  constables  came,  and  said  he  was  told  the  English 
were  coming,  he  was  asked  what  words  he  heard  that  gave  him  notice  the 
English  were  coming  ?  I  rejected  the  quesi  ion.  But  in  the  subsequent 
examination  of  Stanislaus  Albert,  another  of  the  prisoners,  he  said :  "Before 
I  went  up  in  the  loft,  I  did  not  see  a  lot  of  people  coming  to  the  house. 
I  started  from  the  room  to  go  up  in  the  loft.  I  wae  sitting  down  playing 
cards,    I  went  straight  up  stairs,     I  heard  a  man  ory,  and  we  ran  up 
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Btairs.  lie  cried :  "  Hide  yourselves — here's  YouDg's  army  coming — 
you  are  all  dead."  I  rejected  the  question  put  to  this  witness,  whether  ' 
he  had  ever  played  cards  all  night  at  Albert's  before  this.  1  also  rejected 
a  question  put  to  Prudent  Albert,  why  he  went  up  into  the  loft ;  but 
allowed  the  question  :  ''In  consequence  of  what  did  you  go  up  in  the 
loft  ?  '*  And  he  answered  :  ''  In  consequence  of  a  man  crying  out  to  ufl 
from  the  window,  that  there  was  an  army  of  twenty-five  or  thirty  armed 
men  coming  to  the  house. '  I  rejected  the  following  questions  put  to  the 
witness :  "  After  you  got  up  stairs,  what  did  your  people  say  among  you  ?" 
'*  Were  you  frightened  when  you  went  up  into  the  loft  ?  " 

Andrew  Albert,  a  witness  for  the  prisoner,  having  stated  on  crose-ex-» 
amination  that  he  had  heard,  the  day  after  Gifford  was  killed,  that  the 
Frtmch  had  fired  down  through  the  hole  in  the  ceiling,  the  prisoner's 
counsel  proposed  to  ask  him  on  re-examination,  from  whom  he  heard  it, 
and  what  he  said  in  answer.  I  stated  that  the  witness  might  be  asked 
from  whom  he  heard  it,  out  not  beyond  ihat.  I  also  rejected  evidence 
tendered  by  the  priboner's  counsel  to  shew  that  on  the  morning 
of  the  27th  January,  before  going  to  Andrew  Albert's  house,  the  con- 
stables had  made  arrests  at  the  house  of  one  baraphiu  Albert,  and  on 
that  occasion  had  behaved  violently  and  presented  pist'Ols  at  the  heads  of 
women  in  the  house,  and  threatened  their  lives ;  that  they  had  arrested 
Saraphin  Albert  without  any  warrant,  and  kept  him  prisoner  all  day ;  - 
that  they  had  arretted  other  persons  not  nam^d  in  the  warrant,  and  who 
said  they  had  nothing  to  do  with  any  of  the  disturbances ;  that,  without 
demanding  admittance,  they  had  broken  in  the  window  of  Saraphin 
Albert's  house  with  their  rifies  ;  that  they  had  fired  a  number  of  shots 
into  his  house  without  necessity  ;  that  when  they  went  to  his  house  they 
did  not  state  what  their  business  was ;  that  they  had  hand-cufi'ed  the 
men  when  they  took  them  away  from  Saraphin  Albert  s  house ;  and  that 
whether  their  conduct  at  baraphin  Alberts  was  illegal  or  not,  that  it 
was  notorious  in  the  neighborhood  before  three  o'clock,  when  they  went 
to  Andrew  Albert's  ;  also,  whether  Richard  Sewell  was  present  at  the 
arrest  at  Saraphin  Albert's.  That  before  going  to  Andrew  Albert's,  one 
of  the  constables  standing  near  Mr.  Young's  house,  did  not  wilfully  dis- 
charge his  rifle  at  the  house  of  a  Erenchman  about  twenty  yards  distant, 
sending  the  bullet  through  the  window,  and  near  the  heads  of  two 
people  in  the  house ;  and  whether  he,  or  some  of  the  party,  did  not  go 
to  the  house,  ask  for  the  bullet,  and  offer  money  to  hush  the  matter  up. 
Also,  to  prove  that  at  the  time  of  the  arrests  at  A  Ibert's,  some  of  the 
constables  had  come  from  Albert's  house  and  pointed  their  rifles  at  the 
windows  of  Jean  Baptist  Dugas,  who  lived  about  one  hundred  yards  from 
Albert's.     Also,  to  show  how  the  prisoners  were  taken  from  Albert's  to 
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1676         Young's  ;  and  tliat  in  taking  the  prisoner's  from  Albert's  to  Yoang*s  the 
"TmQ^nT  constables  had  ill-treated  and  beaten  them  :  that  they  had  met  a  man  in 
V,  the  road,  with  a  sleigh,  presented  their  pistols  to  his  head,  forced  him  to 

turn  his  sleigh,  and  then  pnt  the  prisoners  in  it  and  drove  them  to 
Young's.  The  prisoner's  counsel  stated  that  he  offered  this  last  evidence 
on  two  grounds ;  First,  as  being  part  of  the  transaction ;  and,  Second, 
for  the  purpose  of  contradicting  the  witnesses  on  the  part  of  the  Crown. 
He  also  offered  evidence  to.  shew  that  one  of  the  prisoners  taken  at 
Andrew  Albert's  was  so  badly  wounded  that  he  could  not  be  moved  firam 
Young's  at  the  time  the  others  were  sent  away,  and  that  his  wounds  were 
not  dressed  till  the  next  morning ;  also,  the  evidence  of  the  medical  man 
who  attended  him  at  the  gaol,  to  shew  the  extent  of  his  injuries.  Also, 
to  shew  how  the  prisoners  were  treated  at  Young's ;  aUo,  that  Andrew 
Albert  was  arrested  and  taken  to  gaol.  Also,  a  question  put  to  Ihigas, 
whether  the  shot  which  he  saw  MaiUoux  fire,  and  by  which  Gifford  might 
have  been  killed,  was  not  fired  in  self-defence  ?  Also  a  question  put  to 
Dominique  PouHn,  whether,  when  he  went  to  Albert's  house  in  the 
evening,  after  the  prisoners  had  been  taken  away,  and  when  ICailloux's 
body  was  lying  up  in  the  lofb,  he  attempted  to  go  up  in  the  loft  to  see  the 
body,  and  was  prevented  by  any  of  the  constables  ?  Also,  why  they 
took  Mailloux's  body  down  from  the  loft,  through  the  hole  in  the  ceiling, 
and  not  through  the  trap-door.  (One  of  the  witnesses  afterwards  stated 
the  reason  why  they  did  so.)  Also,  a  question  put  to  David  Eady,  who 
stated  that  he  ran  after  one  of  the  prisoners  who  had  escaped,  and  told 
one  of  the  constables  that  if  his  revolver  had  been  loaded,  he  would 
have  shot  the  prisoner.  The  prisoner's  counsel  then  asked  him  what  the 
constable  said  in  answer  to  this.  I  rejected  the  evidence.  I  also  rejected 
the  deposition  of  John  Blackball,  taken  at  an  inquest  held  on  the  body 
of  MaiUoux,  stating  what  he  said  to  Andrew  Albert  when  he  went  to  his 
house  with  the  constables  to  arrest  the  prisoner  Chasson.  (Blackball  was 
out  of  the  Province,  tiaving  left  Caraquet  for  Montreal  about  a  month 
before  this  trial,  and  when  last  heard  from,  was  at  Montreal.) 

David  Eady  was  called  by  the  prisoner,  and  stated  that  he  was  present 
in  Albert's  house  when  Gifford's  pistol  was  found ;  that  some  of  the^ 
Miramichi  men  found  it — they  were  looking  for  it ;  and  it  was  said  that 
every  chamber  was  empty.  To  contradict  this  statement,  the  Attorney 
General  called  George  Loggie,  who  stated  that  he  had  found  Gifford's 
pistol  in  the  loft,  the  evening  of  the  day  he  was  killed — that  he  made 
no  such  statement  as  that  all  the  chambers  were  discharged ;  that  the 
pistol  had  been  in  his  possession  ever  since,  and  was  identically  in  the 
same  state  then,  as  when  he  found  it ;  that  only  one  chamber  was  die* 
charg<^»  ^^^  ^^®  other  six  were  loaded — 'the  bullets  in  them.    (He 
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produced  the  pistol).     He  also  stated  that  he  was  alongside  of  Gifford  in         1876 
the  trap-door,  when  he  was  killed,  and  that  he  did  not  hear  or  see  him    Tn  Quini 
fire  the  pistol.     Por  the  purpose  of  contradicting  the  statements  of  other  v. 

witnesses  on  the  part  of  the  prisoner,  and  to  which  they  had  been  inter-  Chabsok. 
rogated  on  cross-examination,  James  G.  C.  Blackhall,  Esq.,  the  coroner 
who  held  the  inquest  on  the  body  of  Gifford,  was  called,  and  produced 
the  depositions  taken  by  him  on  that  occasion.  It  was  objected  by  the 
prisoner's  counsel  that  the  inquest  was  void,  because  the  jury  were  in 
part  composed  of  persons  who  were  assisting  in  the  arrest  when  Grifford 
was  killed,  and  also  because  the  evidence  was  given  by  the  witnesses  in 
French,  and  there  was  no  sworn  interpreter,  the  coroner  himself  inter- 
preting the  evidence,  and  writing  it  in  English  in  the  depositions.  It 
appeared  that  the  coroner  understood  both  languages ;  that  after  writing 
the  evidence  in  English  he  re-translated  it  in  French,  and  read  it  to  the 
witnesses,  who  said  it  was  correct,  and  put  their  respective  marks  to  it. 
I  admitted  the  evidence ;  being  of  opinion  that  though  the  evidence 
might  be  void  for  the  reasons  stated,  that  would  not  prevent  the  evidence 
then  given  by  the  witnesses  being  admissible  to  contradict  their  state- 
ments on  this  trial.  The  prisoner's  counsel  also  contended  that  the 
whole  of  the  depositions  taken  before  the  coroner  must  be  put  in 
evidence,  and  that  by  reading  portions  of  it,  the  whole  became  evidence, 
and  he  could  make  use  of  it  as  he  pleased.  I  considered  that  only  such 
parts  as  were  referred  t^)  by  the  Attorney  General  to  contradict  the 
witnesses,  were  evidence— not  of  the  facts  therein  stated  by  the 
witnesses — but  merely  to  discredit  them  by  shewing  that  they  had  made 
statements  before  the  coroner  different  from  what  they  had  made  on  the 
present  trial.  The  Attorney  General  stated  that  he  was  willing  that 
the  prisoner's  counsel  should  put  the  whole  deposition  in  evidence.  It 
was  objected  by  the  prisoner's  counsel  that  the  killing  of  Gifford  was 
justifiable,  because  the  constables  had  not  properly  executed  the  warrant, 
and  had  not  made  known  the  purpose  for  which  they  came  to  Albert's 
house;  that  the  prisoners,  in  resisting  them,  only  acted  in  self-defence; 
and  that  the  persons  who  came  from  Northumberland  were  mere 
volunteers,  and  were  not  entitled  to  any  protection  as  constables.  I 
directed  the  jury  that  though  the  Sheriff  had  no  power  to  send  out  of 
the  county  for  persons  to  assist  him  in  executing  warrants,  still,  if 
persons  living  out  of  the  county  chose  to  come  and  put  themselves  under 
the  direction  of  the  Sheriff,  they  were  then  entitled  to  the  came  protec- 
tion that  inhabitants  of  the  county  -would  be,  who  acted  in  aid  of  the 
Sheriff  or  constables — that  a  Sheriff  or  constable  had  a  right  to  call  on 
any  of  the  Queen's  sul^'ect^,  present,  to  assist  him  in  the  ezecutiou  of  a 
warrant,*and  it  was  the  duty  of  any  person,  so  called  on,  to  assist,  and  in 
50 
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1876         doing  so  he  was  entitled  to  tie  same  protection  tbdt   the  Sheriff  of 
Tm  Quuii    constable  would  be.      I  then  explained  to  the  jury  in   what  cases  the 
9.  killing  of  an  officer  in  the  execution  of  a   warrant  would  amount   to 

tlHABBoH.  murder,  and  when  tb  uianslaughter,  or  to  excusable  homicide,  —pointing 
biit  to  them  the  etidence  in  the  cause  applicable  to  cither  view  of  tho 
Base  j  and  I  left  to  them  the  following  questions :  1.  Whether  the 
prisoners  knew  that  the  English  people  who  came  to  Albert's  house  were 
constables,  and  the  purpose  for  which  they  came  there*  2.  Whether  the 
prisoners  wervs  assembled  at  Albert's  house  with  the  common  purpose 
of  resisting  the  Sheriff  or  constables,  and  preventing  the  arrest  of  any 
of  their  party.  3.  Whether  the  prisoners  Went  into  the  loft  with  the 
common  purpose  of  resisting  the  Sheriff  or  constables,  etc.,  or  whether 
they  went  there  to  hide  themselves,  and  through  fear,  because  they  saw  a 
body  of  armed  men  coming  to  the  house,  and  Without  any  intention  of 
resisting  ?  4-  Whether  the  prisoners  assaulted  and  resisted  Sewell  in 
attempting  to  get  into  the  loftj  before  any  shots  were  fired ;  and  Whether 
Oifford  was  killed  by  a  shot  flred  by  any  of  the  prisoners  in  carrying 
out  a  common  intention  of  resisting  the  constables  ? 

The  jury  found  the  prisoner  guilty,  and  I  postponed  the  judgment 
until  after  the  decision  of  the  Court  upon  the  points  of  law  reserved.* 
The  questions  for  the  opinion  of  the  Court  are  as  follows  : — 
1.  Whether  the  Crown  has  a  right  to  order  jurors  called  to  stand 
aside,  without  assigning  any  cause  of  challenge,  until  ^e  panel  is  gone 
throtlgh  ?  2.  Whether  a  challenge  for  cause  can  be  made  verbally, 
and  whether  a  principal  challenge  must  be  in  writing  ?  3.  Whether  the 
demurrers  to  the  several  challenges  of  the  jurors,  as  hereinbefore  stated, 
were  properly  allowed  ?  4.  Whether  the  questions  proposed  to  be  put 
by  the  prisoner's  counsel,  on  the  trial  of  the  several  challenges  above 
stated,  or  any  of  them,  and  disallowed,  should  have  been  allowed  ?  o« 
Whether  the  questions  put  by  the  Attorney  General,  or  by  Mr.  Kerr,  on 
the  trial  of  the  several  challenges  above  stated,  and  objected  to  by  the 
prisoner's  counsel^  or  any  of  them,  should  have  been  rejected.  6. 
Whether  I  should  have  allowed  the  triers  to  ask  the  juror,  William  C. 
liogers,  questions  at  the  time  they  did  ask  them  ?  7.  Whether  the 
paper  purporting  to  be  the  jury  list,  should  have  been  received  ia 
pyidcnce  on  the  challenge  of  Richard  T.  Knowles  ?  8.  Whether  the 
Sheriff  *s  fnst^ni<<^<)^3  ^  ^^^  constables,  when  he  gave  them  the  warrants, 
And  to  the  persons  w^^  Went  to  assist  the  constables,  and  sent  them  to 

'  It  was  agreed-^ln  consideration  of  the  other  prisoners  indicted  with  Chassoa 
tfithdrawing  their  pleas  of  "  not  guilty,^  and  pleading  '^guilty  of  manslaxightei" 
«»that  all  the  objections  taken  by  the  prisoner's  counsel  in  this  case  shoold  be 
reserved,  aud  should  inure  to  the  benefit  of  the  other  prisoners^  in  case  iik\$ 
ppnyictiof^  vhguld  be  q^ifMB))e(|^ 
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Albert's,  were  properly  admitted  ?     9,  Whether  the  Sheriff's  reason  for         1876 
Bending  the  constables  armed,  to  Albert's,  was  properly  admitted?     10.     Thi  Quuw 
Whether  Gammon  should  have  been  allowed  to  state  why  he    pushed  up  ». 

the  board  in  tho  floor  of  the  loft  ?  11.  Whether  the  question  to  Frigeau,  Chabbon. 
what  he  went  to  Albert's  for,  was  proper  ?  12,  Whether  the  evidence 
of  Frigeau's  having  gone  to  Egre's  to  borrow  a  gun,  was  admissible  ? 
13.  Whether  the  prisoner's  counsel  should  have  been  allowed  to  ask 
Frigeau  whether  the  constables  flrcd  into  his  house  before  they  went  to 
Albert's?  14.  Whether  I  was  right  in  allowing  the  witnesses,  Gammon 
and  Loggic,  to  look  at  the  plan  of  the  house,  while  giving  their  evidence  ? 

15.  Whether  the  evidence  of  Blackball  and  others,  as  to  acts  of  riot  com- 
mitted by  the  prisoner  and  others  oa  the  15th  January,  was  admissible  ? 

16.  Whether  evidence  of  the  conduct  of  the  prisoners  at  Albert's  after 
the  arrest,  and  their  attempts  to  escape,  was  properly  received  ?     17. 
Whether  the  question  put  to  Chapman  —whether  he  believed  the  lives  of 
Bewell  and  Burbidge  in  danger  at  the  time  Gifford  was  shot— was  proper? 
18.  Whether  Loggie  should  hav )  been  asked  whether  his  life  was  in 
danger  when  he  got  in  the  loft  ?     1  y.  Whether  the  prisoner's   counsel 
should  have  been  allowed,  on  the  cross-examination  of  Blackball,  to   go 
into  the  proceedings  of  the  school  meeting  held  on  the  14th   January, 
and   of   the  conduct   of    the    Trustees?     20,    Whether  the  questions 
pnt    to    Robert    Young,    Esq.,   on     cross-examination,    and     rejected  ' 
shotild     have     been     allowed ;       or     any     of    them  ?     21.     Whether  * 
the      questions     put     to     Richard      Sewell,    on     cross-examination, 
and  rejected,  should  have  been  allowed ;  or  any  of  them  ?    22.  Whether 
the  qnestion  put  to  Manderson,  on  cross-examination,  as  to  what  Loggie 
0aid  about  Gifford's  pistol,  should  have  been  allowed  ?    23.  Whether  the 
question  put  to  Cable,  as  to  what  he  heard  about  the  pistol,  should  have 
been  received  ?     24.  Whether  the  question  put  to  Wilcox,  as  to  what  he 
beard  said  about  the  pistol,  should  have  been  received?     25.  Whether 
the  question  put  to  Cassidy,  as  to  what  he  heard  at  Young's  about  the 
pistol,  should  have  been  received  ?     26.  Whether  the  prisoner's  counsel 
should  have  been  allowed  to  ask  the  Sheriff  whether  he  had  directed  the 
constables  not  to  use  fire  arms  at  Albert's,  because  he  knew  that  in 
making  previous  arrests  they  had  made  improper  use  of  them?     27. 
Whether  the  questions  proposed  to  be  asked  Fabien  Dugas,  about  the 
body  of  armed  men  going  about  Caraquet,  was  properly  rejected  ?     28. 
Whether  Fabien  Dugas  should  have  been    allowed  to  state  what  the 
people  at  Andrew  Albert's  said  they  were  there  for  ?     29.  Whether  the 
declarations  of  the  prisoners,  as  to  the  purpose  for  which  they  went  to 
Andrew  Albert's  house  on  the  27th  January,  should  have  been  received  ? 
80.  Whether  Bernard  Albert,  and  others  of  the  prisoners,  should  have 
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1876         been  allowed  to  state  the  purpose  for  which  they  went  to  Albert's  house ; 
The  Qduh     and  whether  they  went  there  for  the  purpose  of  resisting  the  Sheriff  or 
p.  constables  ?    31.  Whether  Prudent  Albert  (one  of  the  prisoners)  should 

Cbabsoh.  bave  been  allowed  to  state  whether  he  had  any  intaution  of  resisting  the 
Sheriff  on  that  occasion  ?  32.  Whether  the  questions  put  to  Joseph 
Dugas,  one  of  the  prisoners, — what  words  he  heard  that  gave  him  notice 
that  the  English  were  coming,  and  why  he  went  up  into  the  loft, — were 
properly  rejected?  33.  Whether  the  question  put  to  one  of  the 
prisoners — whether  he  had  ever  played  cards  all  night  at  Albert's  before 
this  occasion, — was  properly  rejected?  34.  Whether  the  prisoners 
should  have  been  allowed  to  state  why  they  went  up  into  the  loft ; 
what  they  said  among  themselves  when  they  got  into  the  loft, 
and  whether  they  were  frightened  when  they  went  to  the  loft. 
35.  Whether  evidence  of  arrest  by  the  constables  at  the  house  of 
Saraphin  Albert  and  others,  before  going  to  Andrew  Albert's,  and  of  the 
conduct  of  the  constables  in  making  such  arrest,  firing  guns,  breaking 
windows,  etc.,  was  properly  rejected?  36.  Whether  evidence  of  the 
manner  in  which  the  prisoners  were  taken  from  Andrew  Albert's  to 
Young's,  and  how  they  were  treated  on  the  road,  and  at  Young's,  wae 
properly  rejected?  37.  Whether  evidence  should  have  been  received 
that  the  constables  forcibly  and  violently  took  possession  of  a  sleigh,  and 
drove  the  prisoners  to  Young's,  should  have  been  received,  either  for  the 
purpose  of  contradicting  Richard  Sewell,  or  for  any  other  purpose  ?  33- 
Whether  evidence  that  one  of  the  prisoners  was  badly  wounded ;  that  he 
was  neglected;  and  of  the  extent  of  his  injuries,  should  have  been 
received  ?  39.  Whether  evidence  should  have  heen  received  that  Andrew 
Albert  was  arrested  and  takeu  to  gaol  ?  40.  Whether  the  shots  fired  by 
Mailloux  were  not  fired  in  self-defence?  41.  Whether  evidence  should 
have  been  received  that  Dominique  PouHn  was  prevented  by  the  constables 
from  going  into  the  loft  to  see  the  body  of  Mailloux?  42.  Whether 
evidence  should  have  been  received  why  Mailloux's  body  was  taken  down 
from  the  loft  through  the  hole  in  the  ceiling,  and  not  through  the  trap- 
door ?  43.  Whether  David  Eady  should  have  been  allowed  to  state  what 
the  constable  said  to  him,  when  he  said  he  would  have  shot  one  of  the 
prisoners  who  had  escaped,  if  his  revolver  had  been  loaded  ?  44.  Whether 
evidence  should  have  been  received  that  the  constables  presented  their 
rifles  at  the  windows  of  Jean  Baptiste  Dugas'  house  ?  45.  Whether  the 
deposition  of  John  Blackball,  taken  at  the  inquest  held  on  the  body  of 
Mailloux,  was  properly  rejected  ?  46.  Whether  the  evidence  of  George 
Loggie  was  properly  received  to  contradict  David  Eady,  as  to  what  Loggie 
said  about  Oifford's  pistol;  or  whether  such  evidence  should  have  been 
given  by  the  Crown  in  the  first  instance.    Also,  whether  Loggie  should 
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have  been  allowed  to  state  whether  or  not  Gifford  had  fired  his  pistol  ? 
47.  Whether  the  depositions  taken  before  Ikfr.  Blackball,  as  coroner,  at 
the  inquest  held  on  the  body  of  Gifford,  were  admissible,  nnder  the 
circumstances,  to  contradict  the  testimony  of  Andrew  Albert,  Joseph 
Dugas,  and  others — witnesses  on  the  part  of  the  prisoner.  48.  Whether 
I  was  right  in  directing  the  jury  that  the  persons  who  came  from  the 
County  of  Northumberland  and  assisted  the  Sheriff  in  the  execution  of 
warrants,  were  entitled  to  the  same  protection  as  the  constables  of  the 
County  of  Gloucester? 

April  19,  1876.  5.  R.  Thomson,  Q.  C,  (with  whom  was 
Landry^  for  the  prisoner.  I.  It  is  only  an  ordinary  panel  as  to 
which  the  Attorney  General  can  order  certain  jurors  to  stand 
aside.  But  the  power  to  summon  one  hundred  and  fifty  jurors  is 
a  Statutory  power,  and  the  Act  granting  the  power  does  not  give 
the  right  exercised  here.  The  Legislature  gave  the  Crown  a 
limited  right  of  peremptory  challenge,  and  they  never  conceived 
there  could  be  this  extraordinary  power  except  in  the  case  of  an 
ordinary  panel.  (Allbn,  C.  X ,  referred  to  FrostU  Case?)  2.  The 
Judge  had  no  right  to  require  the  prisoner  to  put  his  challenge  in 
writing :  1  Chit.  Cr.  Latv  546, 547.  The  practice  of  this  Court  for  a 
century  has  been  the  other  way.  If  the  prisoner  has  no  counsel, 
how  is  he  to  put  a  challenge  in  writing  ?  The  most  that  can  be 
said  is  that,  unless  it  were  put  in  writing,  the  prisoner  might  be 
estopped  from  getting  it  up  on  appeal.  3.  As  to  the  first  ground 
of  challenge  to  John  Chalmers.  I'he  object  of  a  trial  is  to  have 
jurors  indifferent  to  try  the  prisoner,  yet  the  demurrer  admits 
that  this  juror  formed  and  expressed,  without  reasonable  cause, 
an  opinion  adverse  to  the  prisoner.  How,  then,  could  he  be 
indifferent  ?  I  complain  that  the  Judge  did  not  allow  the  prisoner  to 
f  tate  unindifferencyas  a  sufficient  ground  of  challenge  without  shew* 
ing  how  the  juror  was  unindifferent.  By  the  oath  to  the  triers  they 
are  to  find  simply  whether  the  juror  stands  indifierent :  1  C/dt> 
Cr.  Law  549.  4.  As  to  the  questions  asked  by  me  of  Thomas 
Hodnett  before  the  triers,  and  rejected,  it  is  no  answer  to  this 
objection  that  the  Judge  offered  to  allow  me  to  put  the  question 
substantially  in  the  same  form.  (Allen,  C.  J.  It  brings  up  the 
question  whether  you  had  a  right  to  cross-examine  the  witness ; 
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whether,  in  other  words,  you  can  put  leading  questions  to  a  juror 
who  is  challenged;  and  it  is  a  very  important  question.)  The 
question  was  not  leading  ;  if  I  put  a  witness  on  the  stand  to  prove 
the  signature  to  a  note,  I  may  ask  him,  ''  Is  not  that  the  defendant's 
handwriting?"  (Allen,  C.  J.  The  ordinary  way  would  be, 
'*  You  have  seen  A.  B.  write ;  look  at  that ;  do  you  believe  that 
to  be  bis  writing  ?  ")  The  juror,  though  challenged  by  the  prisoner, 
was  not  his  witness,  and  the  maxim  cessal  rcuio,  cessat  ipsa  ^xapplies. 
(Allen,  C.  J.  The  juror  is  a  witness  ex  necessitate,  not  of  either 
party.  This  was  the  view  I  took  later  on  the  trial.)  5.  The 
questions  put  by  the  Crown  counsel  to  this  witness  were  objec- 
tionable because  they  sought  to  get  from  the  juror's  lips  what  was 
the  very  issue  to  be  tried  by  the  triers.  (Allen,  C.  J.  It  does 
not  seem  to  me  the  first  question  is  objectionable,  but  the  second 
«eems  to  be  rather  so.)  6.  The  questions  put  by  the  Crown 
counsel  to  Garrett  Hodnett,  John  Armstrong,  John  Homibrook 
fmd  William  C.  Rogers,  were  very  improper.  The  questions  and 
answers  went  to  compel  the  triers  to  find  the  juror  competent  in 
each  case,  or  to  determine  not  to  believe  him  :  Ram  an  facts  S84; 
«  Green*s  Cr.  Law  R.  427.  6.  The  challenge  to  Garrett  Hodnett, 
*f  for  being  an  unqualified  juror,"  was  sufficient ;  it  was  not  neces- 
sary to  set  out  what  would  be  the  evidence  to  prove  the  disquali* 
fication.  7.  The  challenge  to  Buttimer,  for  relationship  to  the 
con&tables,  was  good,  because  their  conduct  was  as  much  in  issue 
as  that  of  the  defendant.  8.  To  qualify  a  juror  he  must  own 
property  to  the  amount  of  £100,  free  of  encumbrances,  and  [  had 
a  right  to  ask  questions  as  to  this,  which  were  rejected ;  I  should 
also  have  been  allowed  to  ask  for  a  description  of  the  property  :  1 
Chit.  Cr,  LaWj  (Challenges)  550.  9.  The  fact  of  a  juror  having 
formed  an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  is  a 
sufficient  ground  of  challenge.  '^  Opinion  "  means  an  unchanging 
opinion.  10.  The  second  ground  oi  challenge  to  Richard 
Knowles  that  he  had  formed  an  opinion  to  the  extent  of  prevent* 
ing  his  giving  an  impartial  verdict,  was  improperly  over-ruled. 
The  fact  of  my  withdrawing  other  objections  and  allowing  the 
juror  to  be  sworn  after  the  demurrer  was  sustained,  will  not 
prevent  the  decision  being  fatal  to  the  conviction.  11.  The 
evidence  of  improper  conduct  on  the  part  of  the  constables  in 
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the  morning  of    the  day   when    the    shooting  took  place,  was 
wrongly  rejected.     If  they  fired  into  the  house  and   maltreated 
women,  as  we  sought  to   show,  the  jury  might  fairly   presume 
they  acted  improperly,  in  the  afternoon.     Similar,    or  worse,  evi* 
dence  was  admitted  on  the  part  of  the  Crown,  ot  the  riot  of  the 
day   before,   to    shew   these    parties    might   well    presume    that 
warrants  would  issue  for  their  arrest.     The  guilty  acts  of  the 
constables  in  the  morning  would  corroberate  the  evidence  of  the 
guilty  act  in  the  afternoon*     12.    The  questions   asked  Robert 
Young   on  cross-examination    were  improperly    rejected*     They 
Were  put  to  shew  the  position  in  which  he  stood^  with  reference 
to  the  prisoner,  and  so  to   affect  the  credit  of  the   witness.     On 
cross-examination  counsel  has  a  right  to  shew  the  relation   of  the 
witness  to  the  parties,  so  that  the  jury  may  give  the  credit  to  hid 
evidence  that  he  deserves— ^that  they  may  see  the  witness  as  he 
is:    Ram  on  facts  158,  156,  158,  161,  217  ;   1  Stark.  Ev.  (8  ed.; 
19,  198,  546,  565 ;    Harris  v.  Tippett  ;*  The  King  v.  Edtoards* 
The   cases  of  Rex  v.   Pitcher^^  Rex  v.   Lewis,*  and   Macbride  v< 
Macbride,^  which  decide  that  questions  calculated  to  degrade  a 
witness  cannot  be  put,  have  been  over-ruled.     See  2   layL  Evv 
sees.  1293,  1295.     In  Ros.  Grim.  Ev.  149^  it  is  laid  down  that 
every  question  must   be  answered  by  a  witness^  whether  it  tends^ 
~  to  degrade  him  or  not  if  it  be  material  to  the  issue,  unless  it  tend 
to  subject  him  to  criminal  punishment ;  and  as  the  credit  of  a 
witness  is  always  material  he  is  bound  to  answer  questions  affect- 
ing his  credibility.     See  also  1  Tayl.  Ev,  sec.  314 ;  Alcock  v.  Royat 
Exchange y.ss,  Co,;*  Thomas  v.  David  f  Atty,  Gen,  y.  Hitchcock,^   18* 
The  proceedings  of  the  15th  January,   which  was   twelve  day* 
before  the  killing  of  Gifford,  were  tes  inter  alios  actae,  and  there-' 
fore  inadmissible ;  but  if  they  were  properly  admitted,  surely  the 
prisoner  had  a  right  to  shew  the  proceedings  of  the  day  previous  to 
disprove  any  intention  of  committing  riot  on  the  15th<     14.  The 
28th,  29th,  30th  and  31st  points  may  be  argued  together.  What  wa9 
said  and  talked  about  is  part  of  the  act  and  cannot  be  rejected  on  the' 
ground  that  it  enables  the  defendants  to  make  evidence  for  them- 
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i^__  selves  :  1  Stark.  E».  84,  62  ;  State  of  Miuouri  v.  Shermer.i  15. 
THvQtntk  The  depositions  taken  before  Blackball ,  tbe  Coroner,  were 
inadmissible,  because  the  whole  proceeding  was  coram  non  judice. 
What  made  the  matter  worse,  was  that  the  evidence  before  the 
coroner  was  given  in  French,  but  taken  down  in  English,  without 
a  sworn  interpreter,  so  that  the  prisoner  was  confronted,  not  by 
the  ipsissimtis  verbis  of  the  men  themselves,  but  translated  into  a 
different  language,  and  filtered  through  the  mind  of  a  hostile 
Judge.  The  oath  was  extra-judicial  and  could  not  be  used  for 
any  purpose.  (  Wetmorb,  J.  The  depositions  were  admitted 
solely  as  being  papers  the  witnesses  had  signed.)  But  the  stace* 
ments  were  not  voluntary;  these  men  were  dragged  before  an 
improper  tribunal  by  the  strong  arm  of  the  Sheriff.  He  cited  1 
Stark.  Ev.  22 ;  1  Green  C.  L.  489,  707.  (Allen,  C.  J.  Do 
you  make  no  distinction  between  a  previous  statement  used  to 
convict  a  person  of  an  offence,  and  one  to  contradict  him?  If 
none  can  be  made,  no  authority  is  needed.)  I  make  no  distinc- 
tion. 16.  The  direction  as  to  persons  coming  from  Northumber* 
land  being  entitled  to  the  same  protection  as  the  constables  was 
erroneous.  They  came  voluntarily,  and  were  not  a  part  of  the 
posse  comitaius.  He  also  relied  upon  all  the  other  objections, 
except  the  rejection  of  the  deposition  of  Blackball. 

King,  A.  G.y  and  D.  S.  Kerr,  Q.  C,  for  the  Crown.  This 
case  is  important  to  settle  the  practice  on  many  new  points,  on 
which  there  have  been  few  decisions  in  this  country.  A  practice 
has  grown  up,  induced  no  doubt  by  the  course  of  procedure  in 
the  United  States,  and  we  have,  to  a  certain  extent,  departed  from 
the  well  settled  practice  in  England.  It  will  be  well  first  to 
consider  the  principles  which  should  govern  the  decision  of  cases 
reserved.  An  examination  of  the  cases  will  shew  that  unless  the 
evidence  admitted  or  rejected  is  most  material,  the  Court  will  not 
quash  a  conviction.  Tbe  rule  is  very  different  in  this  particular 
from  what  it  is  in  civil  cases ;  and  the  Court  will  not  give  weight  to 
points  reserved  unless  it  appears  that  the  prisoner  has  been  preju* 
diced  in  the  conduct  of  his  cause.  The  following  cases  and  authorities 
were  referred  to  upon  this  point :   Clarke  Cr.  Law  605,  621,  622 ; 
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Reg.  V.  Geering;^  Reg.  v.  Bertrand,*     This  case  took  a  long  time        1876. 

—over  forty  days — and  if  the  evidence  is  examined,  it  will  appear    Tm  Quuv 
the  prisoner  had  the  benefit  of  all  evidence  that  was  at  all  material  *'* 

to  his  defence.  The  Court,  then,  will  not,  after  there  has  been  a 
long  and  patient  trial,  and  the  case  fairly  pat  to  the  jury,  on  any 
slight  grounds  quash  the  conviction. 

As  to  right  of  Crown  to  cause  jurors  to  stand  aside  till 
the  panel  is  perused,  before  challenging.  This  has  been 
settled  law  for  over  six  hundred  years.  Before  the  33  Edward 
I.,  the  Crown  could  challenge  peremptorily  to  any  extent, 
and  to  prevent  that  this  Act  was  passed  limiting  the  right  of 
peremptory  challenge;  but  it  was  soon  afterwards  decided  that 
this  Statute  did  not  take  away  the  common  law  right  of  the  Crown 
to  reserve  its  challenges  till  the  panel  had  been  perused.  The 
right  was  still  further  extended  in  Mnnsell  v.  Heg '  The  Act  of 
Canada  32  and  33  Vic.  c.  29,  sec.  38,  recognizes  the  right,  and 
section  41  extends  it.  It  does  not  depend  on  sizt  of  panel.  It 
was  exercised  in  Bolam*s  case  with  one  hundred  and  fifry  jurors ; 
in  Frosl^s  aue  with  two  hundred  and  foriy-seven  jurors ;  and  in 
WaUonU  case  with  three  hundred  jurors.  (Allbn,  C.  J.  The 
Court  thinks  it  not  worth  while  to  labor  this  point. )  The  Mayor 
of  Garmiirtkai  v.  Eoans*  and  Rez  v.  Edmonds^  shew  that  challenges 
to  the  polls,  if  required,  should  be  put  in  writing. 

As  to  points  reserved  touching  challenges  to  jurors  on  grounds 
of  their  having  formed  and  expressed  an  opinion,  and  touching 
the  examination  of  jurors  on  such  challenges — ^these  are  the  most 
important  points  in  the  case,  because  a  practice  has  been  growing 
up  in  our  Courts,  based  upon  the  doctrines  of  some  of  the  Ameri- 
can Courts,  and  in  violation  of  the  settled  doctrines  of  the  English 
law.  We  contend  that  opinions  formed  from  knowledge  of  the 
cause,  and  in  the  absence  of  anything  denoting  ill-feeling  or 
affection,  is  not  ground  for  challenge.  Knowledge  of  the  facts 
was  anciently  considered  a  qualification  for  a  juror,  and  accordingly 
at  common  law  four  hundredors  were  required  to  be  returned 
and  to  appear  in  all  actions ;  and  knowledge  of  the  facts  implies 
opinions  on  the  facts.     Trials  per  Pais,  202  :  "  It  is  a  good  cause 

>  18  L.  J.  M.  C,  216.  •  L.  B.  1  P.  O.  620.  '  8  B.  4  B.  62. 
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_1^I^_  ®^  challenge  that  a  juror  hath  declared  his  opinioa  beforehand, 
Tra  QuiBir  yet  this  has  been  adjudged  to  be  no  cause  of  challenge  where  it 
hath  appeared  to  proceed,  not  from  any  ill-will,  but  from  a  know- 
ledge of  the  cause:"  Bfic.  Abr.  r Juries  E.)  5.  So  Hawkins  P.  C, 
c.  43,  sec.  28 :  "  If  party  declares  his  opinion  that  prisoner  should 
be  hanged  or  is  guilty,  but  it  appeared  that 'he  made  the  declara- 
tion out  of  his  knowledge  of  the  cause^  and  not  from  envy  or  bad 
will,  it  is  no  ground  of  challenge."  See  also  Kelynge  Rep.  9  ; 
Cookers  cattt  TrifiU  per  Pais,  240;  Joy  on  Challenges,  189,  and 
subsequent  pages.  In  Rex  v.  Edmonds^*  Abbott,  C.  J.,  after  a 
full  review  of  the  authorities,  says :  "  These  ancient  authorities 
shew  that  expressions  used  by  a  juryman  are  not  a  cause  of  chal- 
lenge unless  they  are  to  be  referred  to  something  of  personal 
ill*will  towards  the  party."  Next,  as  to  the  examining  of  a  juror 
upon  a  challenge  on  the  ground  of  his  opinions  or  declarations  of 
opinion.  We  contend,  1.  That  if  the  opinion  or  declaration  does 
not  go  to  his  discredit,  it  is  no  ground  for  challenge ;  and  2,  That 
if  it  does  go  to  his  discredit,  he  may  not  be  examined  as  to  it.  1q 
Rex  V.  Edmonds,  Abbott,  C.  J.,  says :  "  The  juryman  himself  is 
not  to  be  sworn  when  the  cause  of  challenge  tends  to  his  dishonor^ 
and  to  be  sure  it  is  a  very  dishonorable  thing  for  a  man  to  expresti 
ill-will  towards  a  person  accused  of  a  crime  in  regard  to  the  matter 
of  his  accusation."  Inasmuch,  therefore,  as  the  learned  Chief 
Justice  at  the  trial  improperly  allowed  the  prisoner's  counsel  to 
examine  the  jurors  as  to  their  opinions,  no  point  can  be  raised  on 
any  objection  to  questions  put  by  the  Crown  on  the  cross-exaoii- 
nation  of  such  jurors.  But  the  questions  were  proper;  and 
further,  any  objection  to  them  was  waived  when  the  prisoner's 
counsel  subsequently  challenged  the  jurors  peremptorily :  Whelan 
v.  Reg.*  cited  in  darkens  Cr.  Law  617. 

Next  as  to  the  admission  of  evidence— the  instructions  by 
the  Sheriff  to  his  officers  were  admissible  as  part  of  the 
res  gesUB;  the  instructions  formed  their  qualification.  The 
evidence  of  robbery  by  Chasson  on  the  15th,  was  properly 
admitted — 1.  Because  it  was  the  offence  charged  in  the  warrant 
for  which  his  arrest  was  sought;  2.  Because  the  acts  of  the  27th 

>  13  State  TrUU,  311.  >  4  B.  A  Aid.  492.  •  28  U.  C.  Q.  B.  2. 
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grew  out  of  the  transactions  of  the  15th ;  3.  Because  it  tends  to 
prove  notice  to  the  prisoner  of  the  object  of  the  constables  in 
seeking  his  arrest ;  4.  Because  the  authority  of  the  constables  to 
arrest  under  the  warrant,  having  been  questioned  by  the  defence, 
it  tends  to  shew  that  the  commission  of  the  felony  was  an  author- 
ity in  law  to  all  Her  Majesty's  subjects,  to  arrest  the  felon  ;  5, 
Because  the  defence  having  questioned  the  right  of  the  constables 
to  enter  the  house,  it  tended  to  prove  that  the  house  was  turned 
into  a  refuge  for  felons^  and  a  den  of  thieves,  and,  therefore, 
might  be  forcibly  entered ;  6,  Because  it  tended  to  prove  a  motive 
in  the  prisoner  to  resist  his  arrest,  which  is,  in  itself,  an  illegal  act, 
and  in  the  execution  of  which  Gifford  wis  killed.  Rex.  v. 
Cleices^  is  a  clear  authority  for  the  admissibility  of  this 
evidence.  We  never  thought  of  contending  that  from  acts  of 
riot  and  robbery,  on  the  15th  January,  we  could  infer  murder  or 
any  other  crime  on  the  27th. 

Then,  as  to  the  rejection  of  evidence — the  evidence  as  to  the 
purpose  for  which  the  party  went  to  Albert's  house,  was  properly 
rejected  ;  their  purpose  is  to  be  jyatheied  from  their  acts ;  all  the 
prisoner's  witnesses  were  allowed  to  be  ask'^d  whether  they  were 
assembled  at  Albert's  with  the  common,  or  any  purpose  of  resist- 
ing the  Sheriff  or  his  officers  to  prevent  an  arrest.  But  one 
witness  was  properly  prevented  from  relating  whether  he,  himself, 
had  any  intention  of  resisting  the  Sheriff.  Questions  of  res  gest^ , 
questions  of  relevancy,  are  always  peculiarly  in  the  discretion  of 
the  Judge.  The  question  as  to  what  the  prisoners  said  aimong 
themselves  when  they  got  up  in  the  loft,  was  properly  rejected, 
1,  as  evidence  made  in  their  own  favor.  See  Lord  Geo.  Gordon* 9 
case;  Hardy*9  case;  Home  Took^s  case;  2.  Because  the 
question  was  too  general  and  covered,  not  only  what  was  said 
whilst  performing  illegal  acts,  but  also  what  was  said  by  way  of 
narration.  If  the  question  had  been  allowed,  statements  by  way 
of  narration  in  reference  to  the  killing  of  Gifford  might  have 
been  got  in. 

Next,  as  to  the  questions  put  to  Robert  Young  on  cross-exami- 
nation— these  were  properly  rejected.     None  of  them  tended  to 
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the  personal  disparagement  of  the  witness.  They  were  asked 
with  reference  to  his  conduct  and  desires  as  a  member  of  the 
Executive  Council,  of  which  the  prisoner's  counsel  proved  him 
to  be  the  President.  The  Executive  Council  is,  by  law,  charged 
with  the  administration  of  public  justice,  and  the  acts  and  communis 
cations  of  members  of  the  Council,  in  reference  to  the  conduct 
of  criminal  prosecutions  are  privileged  as  acts  of  state.  It  is  well 
settled  that  the  channels  of  communication  and  information  with 
the  executive  authority,  with  reference  to  the  administration  of 
justice,  are  not  to  be  disclosed.  See  Attorney  General  v.  Brianl.* 
Again,  it  surely  will  not  be  held  that  the  communications  which 
the  Croi^n  officer,  conducting  the  prosecution,  finds  it  necessary 
to  have  with  any  one  in  refrrence  to  the  conduct  of  the  cause  are 
to  be  disclosed.  Tet,  this  is  what  was  here  attempted.  The 
case  is  very  diflferent  from  that  of  an  officious  inter-meddler  with 
the  couise  of  justice.  Next,  as  to  the  rejection  of  the  question 
asked  Sewell,  of  his  boasting  that  he  had  shot  Mailloux.  It  does 
not  appear  that  the  evidence  was  offered  to  discredit  the  witness, 
but  rather  as  proof  of  au  independent  fact,  and  secondly,  it  did 
not  tend  to  discredit  him.  The  law  on  this  matter  is  clearly 
laid  down  in  the  Attorney  General  v.  Hitchcock,*  They  also 
cited,  in  addition  to  the  cases  and  authorities  above  mentioned, 
the  following:  Reg.  v.  Oo9oan;*  2  Com.  Dig.  Challenge,  (A); 
Clarke  Cr.  Law  607 ;  1  Stark.  Ev.  9;  I  Co.  Lit.  155 ;  2  Hoi. 
PL  C.  272;  2  Hawk.  PL  C,  c.  48,  sec.  28;  Reg.  v.  Hughes  i^ 
Reg.  V.  SuHiin  /  3  BL  Com.  359 ;  Mayor  of  Carmarthen  v.  Evans  ;* 
Ros.  Cr.  Ev.  209;  Reg.  v.  fVhaUn,  cited  in  Clarke  Cr.  Law  616  ; 
Rex  V.  SuUonf  1  QreenL  Ev.  sees.  101, 102;  Taylor  y.  WiUans;^ 
Macauley's  Cfise-^  Ros.  Cr.  Ev.  90,  91,  92;  Rex  v.  Richardson  ;"• 
Arch.  Cr.  PL  218.  215,  217 ;  Foster's  Cr.  Law,  807,  820 ;  Ander^ 
son  V.  Hamiltoti ;"  2  Stark.  R.  188 ;  Bex  v.  Bacon ;"  Rex  v.  C<^jmer  ;'* 
Reg.  V.  Lavey  ;^*  Bradlaugh  v.  Edwards.^^ 

Thomson,  Q.  0.,  in  reply,  cited  the  following  additional  cases 


>  15  H.  &  W.  160. 
»lllr.  Com.  L.  B.  207. 
•  19  M.  A  W.  274. 
»9CJo.  61. 
"4P.  &F.  1068. 
»•  11  0.  B.  N.  8.  377. 


«  1  C.  &  K.  235. 
MM.  i^ 8.  532. 
10  2  F.  &  F.  343. 
"9  Cox's  Gas.  606. 


'  1  Ex.  94. 

•  2  Moo.  &  Bob.  112. 

»  2  B.  &  Ad.  846. 
»>  2  Br.  k  B.  156. 
>«  3  C.  &  E.  326. 
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and  authorities:  Ros.  Ev.  (10  ed.)  144;  Arch.  Cr,   Law,  162;         ^^76 
1  Phil.  Ev.  266,  267,  268,  269;  117   Mass.  B.  204,  207,  209;    Thi  Qvm 
Fish.  Dig.  2676. 

Our.  Adv.  VuU. 

The  following  judgments  were  now  delivered  :^ 

Allen,  C.  J.     I  think  there  is  nothing  in  the  first  objection 

that  the  Crown  had  no  right  to  direct  jurors  called  to  stand  aside, 

without  assigning  any  cause  of  challenge.     The  cause  of  Mansdl 

y.  Beg.^  settles  this  point..    It   was  there  held  by  the  Court  of 

Exchequer  Chamber  that  the  Crown  is  entitled,  as  of  right,  to  set 

aside  any  j  uror  when  called,  and  is  not  bound  to  challenge  the  juror  for 

cause  until  the   whole  panel  is   perused,  and  it  is    found  that 

without  him  a  complete  jury  cannot  be  obtained.     See  also  Reg* 

t.  Oeach.*     The  Statute  of  Canada,  32  aud  33  Vic.  c.  29,  sec. 

38-41,  expressly  recognized  this  right  on  the  part  of  the  Crown. 

Thus,  section  38  declares  that  the  Crown   may  challenge  four 

jurors  peremptorily  in  all  criminal  trials,  ^*  but  this  shall  not  be 

construed    to    affect    the    right    of    the    Crown    to    cause    any 

juror  to  stand  aside  until  the  panel  has  been  gone  through,  or  to 

challenge  any  number  of  jurors  for  cause,*'  and  in  section  41, 

which    authorizes  the  Court  to  direct  the   summoning   of  such 

number  of  jurors  as  may  be  deemed  necessary  in  criminal  cases, 

where  the  panel  has  been  exhausted  by  challenges,  or  from  any 

other  cause  a  complete  jury  cannot  be  had  for  the  trial  of  the  case, 

and  directs  that  the  names  of  the  persons,  so  summoned,  shall  be 

added  to  the  general  panel  of  jurors,  it  expressly  reserves   the 

rights  of  the  Crown  and  of  the    accused  respectively,    *^  as  to 

challenge  or  direction  to  stand  aside.*^     This  enactment  seems 

effectually  to  dispose  of  the  objection  that  this  right  of  the  Crown 

can  only  be  exercised  where  an  ordinary  panel  of   twenty-one 

jurors  has  been  summoned,  under    the  Jury  Act  18   Vic.  c.  24. 

On  the  trial  of  Frost  for  treason,  in  1840,  the  same  objection  was 

taken  to  the  right  of  challenge  by  the  Crown,  as  was  taken  by  the 

prisoner's  counsel  in  this  case ;  but  the  objection  was  over-ruled. 

In  that  case  there  were  two  hundred  and  forty  names  on  the  paneL 
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^^"^^         See    Gumey*s  report,  pages  33-58,  and   in    Watson^s   atsCy  three 
Tm  Quuv    hundred  jurors  were  summoned. 

The  next  general  objection  was,  that  the  prisoner  should  not 
have  been  required  to  put  his  challens^es  in  writing.  In  I  Chit, 
Crim  L.  546,  it  is  said  that  a  challenge  to  the  array  must  be  in 
writing;  but  where  it  is  only  to  a  sinsrle  individual,  the  words  **  I 
challenge  him*'  are  sufficient  on  the  part  of  the  defendant.  This 
evidently  refers  to  a  peremptory  challenge,  as  appears  by  what  is 
stated  on  the  next  page.  "  When  the  challenge  is  peremptory, 
the  above  words  will  suffice,  but  when  it  is  necessary  for  the 
prisoner  to  assign  a  ground  for  the  challenge,  the  prisoner  must 
immediately  shew  the  cause  upon  which  his  objection  is  grounded, 
which  he  does  verbally,  and  the  matter  is  immediarely  argued  and 
determined,"  In  Joy  on  Challenges,  186,  it  is  said  "  A  challenge 
to  the  array  must  be  in  writing,  but  a  challenge  to  the  polls  is 
merely  a  verbal  intimation  of  objection."  For  which  the  author 
cites  Trials  per  Pais,  172 ;  but  I  find  no  such  rule  stated  there, 
nor  can  I  see  any  reason  for  the  distinction,  if  he  is  speaking  of 
challenges  for  cause.  In  Rex  v.  Edmonds^  Abbott,  C.  J.,  says : 
**  Every  challenge,  either  to  the  array  or  to  the  polls,  ought  to  be 
propounded  in  such  a  way  that  it  may  be  put  at  the  time  upon  the 
Nisi  Prius  record,  and  so  particular  were  they  in  early  times,  when 
challenges  were  more  in  use,  that  it  was  made  a  question  in  27  H. 
8 ;  13  S.  PL  38,  whether  it  was  not  a  fatal  defect  to  omit  the 
concluding  of  it,  with  an  *  Et  hoc  paratus  est  n^rificarey*  and  it  was 
because  many  precedents  were  shewn  without  such  a  conclusion, 
and  the  Justices  did  not  choose  to  depart  from  the  precedents, 
that  it  was  held  unnecessary."  This  practice  was  referred  to  and 
recognized  in  JTie  Mayor  of  Carmarthen  v.  Evans.*  In  Arch.  Cr, 
Ev.  144,  it  is  said  that  challenges  to  the  polls  are  generally  made 
by  parol^  although  in  strictness,  if  any  question  is  raised  upon 
the  validity  of  such  a  challenge,  it  must  be  entered  in  due  form 
on  the  record.  I  think  it  must  be  a  matter  in  the  discretion  of 
the  presiding  Judge  whether  the  challenge  shall  be  in  writing ; 
and  I  can  see  no  reason  for  requiring  a  challenge  to  the  array  to 
be  in  writing,  which  will  not  apply  with  equal  force  to  challenges 

>  32  State  Trials,  8.  «  4  B.  A  Al,  474.  » 10  M.  &  W.  274, 
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to  the  polls.     It  is  as  necessary  that  the  objection  should  be  stated         ^^"^^ 

(specifically  and  with  certainty  in  the  one  case  as  in  the  other,  in    Tm  Quun 

order  that  the  adverse    party   may   determine   whether  he  will  *' 

.  Cbassok* 

traverse,  counterplead  or  demur  to  the  challenge.     No  incon* 

venience  can  result  from  requiring  the  challenges  to  be  put  in 

writing ;  but  very  great  inconvenience,  delay,  and  difficulty,  and 

constant  disputes  would  inevitably  have  resulted  from  the  opposite 

course  in  the  present  case,  where  nearly  every  juror  called  was 

challenged  for  cause.     Surely,  it  is  not  the  duty  of  the  Judge,  or 

the  Clerk  of  the  Court,  to  act  as  the  amanuensis  of  the  prisoner, 

and  write  down  from  his  dictation  the   words  of  hi«i  challenges. 

Then,  if  it  is  necessary  for  ti)e  attainment  of  certainty,  that  the 

grounds  of  challenge  should  be  in  writing,  whose  duty  is  it  so  to 

state  them  but  that  of  the  prisoner  or  his  attorney  ?     No  doubt 

there  might  be  cases  where  the  prisoner  was  undefended,  and  was 

unable  to  write.     If  such  a  case  should  arise,  it  would  be  quite  in 

the  discretion  of  the  Judge  to  receive  a  verbal  challenge,  nnd  have 

the  grounds  of  it  put  in  writing  by  the  officer  of  the  Court,  if 

necessary;    but  no  such    contingency  arose   in   this  case. 

My  Brother  Wbldon  has  gone  so  fully  into  the  several  points  arising 

on  the  various  challenges  to  the  jurors,  that  I  shall  not  deem  it 

necessary  to  consider  those  questions  at  any  great  length.     Not 

much  authority  i«  to  be  found  as  to  the  extent  to  which  jurors 

can  be  interrogated  on  challenges  for  unindifferency ;  but  so  far 

as  the  authorities  go,  they  are  generally  opposed  to  the  contention 

of  the  prisoner's  counsel  in  this  case.     The  leading  case  is  Bex  v. 

Eidmonds,^  where  Abbott,  C.  J.,  after  referring  to  the  ancient 

authorities,     says:  —  <<  These     ancient     authorities     shew     that 

expressions  used  by  a  juryman  are   not  a  cause   of  challenge 

unless  they  are  to  be  veferred  to  something  of  personal  ill-will 

towards   the    party   challenging;    and    also    that    the    juryman 

himself  is  not  to  be  sworn  where  the  cause  of  challenge  tends  to 

his  dishonor ;  and,  to  be  sure,  it  is  a  very  dishonorable  thing  for 

a  man  to  express  ill-will  toward  a  person  accused  of  a  crime  in 

regard  to  the  matter  of  his  accusation.     And,  accordingly,  we 

find  it  established  in  later  times,  namely,  at  the  trial  of  Peter 

>  4  B.  4  ▲.  471. 
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Cooke,  in  the  8th  of  King  William  the  third,  that  ftuch  questions 
are  not  to  be  put  to  the  juror  himself.'*  The  only  other  caae 
which  I  have  been  able  to  find  relating  to  this  point  is  Reg,  y. 
Stewart fi  where,  on  an  indictment  for  larceny,  the  prisoner's 
counsel  asked  the  juror  if  he  was  a  member  of  a  certain  associa- 
tion for  the  prosecution  of  parties  committing  frauds  on  tradesmen; 
and  Alderson,  B,,  said,  **  It  is  quite  a  new  course  to  catechise  a 
jury  in  this  way.  I  cannot  allow  you  to  cross-examine  the  jury.*' 
In  Arch.  Critn.  Ev.  145,  it  is  said  that  the  juror  objected  to,  may 
be  examined  on  the  voir  dire  as  to  his  qualification,  or  the  leaning 
of  his  affection;  but  he  cannot  be  interrogated  as  to  matters 
which  tend  to  his  own  discredit,  as,  whether  he  has  been  convicted 
of  felony,  etc.,  nor,  as  it  seems,  whether  he  has  expressed  a  hostile 
o])inion  as  to  the  guilt  of  the  defendant. 

The  mosit  diffcult  questions  in  this  case  seem  to  me  to  be  those 
which  relate  to  the  admission  and  rejection  of  evidence.  I  shall 
only  refer  to  a  few  of  them,  not  considering  it  necessiry  to  ex- 
press any  opinion  upon  the  others— the  whole  of  which  have  been 
fully  considered  by  my  brother  Wbldon.  I  do  not  wish,  how- 
ever, to  be  considered  as  assenting  to  his  opinions  on  all  the 
points.  With  some  of  them  1  agree,  with  others  I  do  not.  I 
think  the  question  put  to  Sewell,  whether  he  had  not  boasted  that 
he  had  shot  Mailloux,  was  improperly  rejected.  The  prisoner's 
counsel  had  a  right  to  ask  the  question,  though  the  witness  had 
the  right  to  decline  answering  it  if  he  pleased.  I  also  think  that 
some  of  the  questions  put  to  Mr.  Young,  on  the  cross-examination 
were  improperly  rejected.  I  refer  particularly  to  the  seventh, 
eighth,  tenth,  eleventh,  twelfth,  thirteenth  and  fourteenth 
questions  stated  in  the  case.  Questions  relating  to  collateral 
facts  may  be  put  to  a  witness  for  the  purpose  of 
discrediting  his  testimony,  and  shewing  his  interest,  motives 
and  prejudices:  1  Stark,  Ev.  201 ;  Taylor  on  Evidence,  sec.  1066. 
In  the  case  of  The  Ally,  Oen.  v.  Hitchcock^*  Pollock,  C.  B.,  says : 
^'It  is  certainly  allowable  to  ask  a  witness  in  what  manner  he 
stands  affected  towards  the  opposite  party  to  the  cause,  and 
whether  he  does  not  stand  in  such  a  relation  to  that  person  as  is 


» I  Cox.  174. 


•  1  Exch.  91. 
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likely  to  a£Fect  him,  and  prevent  him  from  having  an  unprejudiced  ^87<'- 
state  of  mind ;  and  whether  he  has  not  used  expressions  importing  Ttm  Qjmm 
that  he  would  be  revenged  on  some  one,  or  that  he  would  irive 
such  evidence  as  might  dispose  of  the  cause  in  one  way  or  the 
other/*  And  Aldbrson^  B.,  said:  ''A  witness  may  be  asked  as 
to  his  state  of  equal  mind  or  impartiality  between  the  two  con- 
tending parties — questions  which  would  have  a  tendency  to  shew 
that  the  whole  of  his  statement  is  to  be  taken  with  a  qualification^ 
and  that  such  a  statement  ought  really  to  be  laid  oat  of  the  case 
for  want  of  impartiality.  In  the  case  of  Ex  parte  Yewin,  it  was 
held  to  be  competent  for  the  prisoner  to  shew  that  the  witness  had 
a  spite  i^ainst  him.  It  was  material  to  shew  that  the  mind  of  the 
witness  was  not  in  a  state  of  impartiality  or  equality  towards  the 
prisoner.  *  *  *  So  in  the  case  before  my  Brother  Colbridgr, 
in  which  the  woman  who  was  called  as  a  witness  for  the  plaintiff 
was  asked  whether  she  was  not  living  with  him  as  his  mistress. 
The  tendency  of  the  question  was  to  shew  that  she  stood  in  that 
peculiar  relation  to  the  plaintiff,  which  the  jury  ought  to  know, 
in  order  that  they  might  judge  to  what  extent  they  could  rely  on 
the  general  character  of  her  testimony  as  an  impartial  witness 
between  the  plaintiff  and  the  defendant  The  question  had  a 
bearing  on  the  general  status  of  the  witness." 

Several  of  the  questions  put  to  Mr.  Foung  would,  if  answered 
in  the  affirmative,  have  tended  to  shew  that  he  was  influenced  by 
some  motive  or  prejudice  which  was  calculated  to  afiect  the 
impartiality  of  his  testimony;  or,  at  least,  might  do  so.  For 
instance,  whether  he  had  not  declared  that  no  Roman  Catholic 
should  sit  on  the  jury ;  and  whether  he  had  not  been  constantly 
advising  with  the  Attorney  Greneral  as  to  which  of  the  jurors 
should  be  ordered  to  stand  aside;  and  whether  it  was  not  his 
desire,  as  a  member  of  the  Government,  to  procure  a  conviction. 
As  to  the  declarations  of  the  prisoners  of  the  purpose  for 
which  they  met  at  Albert's  house,  (ind  all  that  they  iaid  an  that 
occasion.  I  do  not  think  the  evidence  was  admissible  in  the  shape 
in  which  it  was  offered.  It  was  not  merely  a  declaration  accom- 
panying, and  explanatory  of  an  act  of  the  prisoners,  and  thereby 
becoming  a  part  of  the  res  gett^t,  but  went  much  beyond  that. 
To  admit  such  evidence,  would  be  to  allow  them  to  make 
52 
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1876  evidence  for  themselves  by  their  own  declarations.  But  I  think 
Tai  Quuv  the  prisoners  who  were  not  on  their  trial,  and  were  called  as 
witnesses,  should  have  been  allowed  to  state  tue  purpose  for 
which  they  went  to  the  house,  in  order  to  disprove  the  inference 
that  they  were  there  for  an  unlawful  purpose.  Such  evidence 
rests  on  a  different  principle  from  the  admission  of  declarations. 
I  am  also  inclined  to  think  that  I  should  have  allowed  the 
question  put  to  Prudent  Albert — **  After  you  got  up  stairs,  what 
did  your  people  say  among  you?"  The  question,  what  the 
prisoners  said  when  they  rushed  up  stairs,  was  allowed,  and,  I 
think,  properly,  as  explanatory  of  their  act  of  going  to  the 
loft,  and  as  being  a  part  of  the  res  gesta,  and  it  is  diffcult  to  say 
that  if  one  statement  would  be  admissible,  the  other  would  not 
be  so,  as  the  whole  transaction  from  the  time  of  their  going  to 
the  loft,  till  the  constables  got  up  and  the  firing  began,  only 
occupied  a  few  minutes.  It  is  difficult  to  draw  a  line,  and  to 
hold  that  what  the  prisoners  said  while  in  the  act  ol  rushing  to 
the  loft,  would  be  evidence  to  explain,  and  throw  right  upon  their 
conduct,  as  being  a  part  of  the  transaction,  and  to  exclude  what 
they  said  immediately  after  they  got  there.  Had  any  considerable 
time  elapsed  after  their  getting  to  the  loft,  and  before  making  the 
statements,  I  am  not  prepared  to  say  that  their  declarations  in 
that  case  would  be  admissible ;  but,  under  the  circumstances, 
I  thiuk  it  was  one  continuous  transaction. 

1  have  not  particularly  considered  the  quebtion  as  to  the 
admissibility  of  the  acts  of  riot  by  the  prisoners  on  the  I5th 
January,  which  was  ofiered  for  the  purpose  of  shewing  their 
knowledge,  that  they  were  liable  to  be  arrested,  and,  there- 
fore, had  a  motive  to  resist  the  officers.  Evidence  of  one  crime 
may  be  given  to  shew  a  motive  for  committing  another,  as  in 
the  case  of  Rex.  v.  Clewcs,^  and  where  several  lelouies  are  ail 
parts  of  the  same  transaction,  evidence  of  all  is  admissible  upon 
the  trial  of  an  indictment  for  any  of  them.  But  the  question 
here  is,  whether  there  is  such  a  connection  between  the  riotous 
acts  of  the  prisoners  and  others  on  the  15th  January,  and  their 
conduct  afterwards,  when  the  constables  went  to  make  the  arrests, 

U  0.  A  P.  221. 
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as  to  make  their  conduct  on  the  former  day,  evidence  in  this  case  ?         ^^^^ 

I  incline  to  think  there  was  no  such   connection,  and   that  the    Tm  Qunv 

evidence   should  not  have  been  received,  but  T  do  not  wish  to      ^   ^' 

Chabboh. 
express  any  decided  opinion  upon  the  point,  as  it  is  unnecessary 

for  the  decision  of  this  case. 

I  think  the  evidence  given  by  Mr.  Blackball  of  the  statements 
made  by  Andrew  Albert  and  Joseph  Dugas,  on  the  inquest  held 
before  Blackball,  was  properly  received.  It  is  immaterial  whether 
the  inquest  was  illegally  taken  or  not.  The  only  purpose  for 
which  the  evidence  was  oflFered,  was  to  discredit  Albert  and  Dugas^ 
by  shewing  that  they  had  made  statements  in  giving  their  evidence 
before  Blackball  on  the  inquest,  at  variance  with  their  evidence 
on  the  present  trial.  The  fact  that  the  inquest,  as  such,  was  an 
illegal  proceeding,  cannot  affect  the  admissibility  of  the  evirlence. 
The  only  point  is — did  Albert  and  Dugas,  on  some  previous 
occasion,  give  a  different  account  of  the  transaction  from  that 
which  they  gave  on  this  trial  ?  It  matters  not  that  the  oath  which 
was  administered  to  them  by  Blackball  on  that  occasion  as 
unauthorized,  and  that  his  proceedings  were  coram  non  judke, 
'I'he  cases  cited  by  Mr.  Thomson  on  this  point,  Reg,  v.  Garbetl ;' 
The  People  v.  Gibbons  /"  The  Territory  of  Montana  v.  McClin'  do 
not  apply.  The  questions  in  those  cases  were,  whether  admissions, 
made  by  a  party  under  compulsion,  could  be  used  against  him  on 
his  trial  on  a  criminal  charge — not  whether  they  could  be  used  to 
contradict  him  as  a  witness,  as  in  this  case. 

The  only  other  point  which  I  shall  think  it  necessary  to 
refer  to,  is  the  direction  to  the  jury  that  the  persons  who  came 
from  the  County  of  Northumberland,  and  assisted  the  Sheriff  in 
the  execution  of  the  warrants,  were  entitled  to  the  same  protec- 
tion a!$  the  constables  of  the  County.  I  have  heard  nothing  to 
raise  any  doubt  in  my  mind  that  the  direction  on  this  point  was 
right. 

This  is  also  the  judgment  of  Mr.  Justice  Duff  ;  Mr.  Justice 
Wetmoue  has  some  doubt  on  one  or  two  points,  which  he  will 
state. 

*  1  Den.  C.  C.  236 ;  2  C.  &  K.  474.        •  1  Green's  C.  C.  692.        » Ibid.  705. 
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^^"^^  Wbldon,  J.     This  case  wag  tried  before  the  Chief  Justice  at 

Tn  Qranr   the  adjourned  Circuit  in  Gloucester,  at  which  a  new  Grand  Jury 
••  and  a  Petit  Jury  had  been  summoned.     At  the  Circuit  in  Septem* 

her  a  bill  of  indictment  had  been  found  against  the  prisoner  and 
ten  other  persons  for  murder,  and  the  order  to  summon  one 
hundred  and  fifty  petit  jurors  was  made  in  consequence.  A  nolle 
prosequi  was  entered  on  that  bill  of  indictment,  and  another  bill  of 
indictment  was  submitted  to  the  Grand  Jury.  A  true  bill  was 
found,  charging  the  defendant  and  eight  other  persons  with  the 
crime  of  murder.  The  defendant,  Joseph  Chasson,  one  of  the 
parties  charged,  was  placed  on  trial.  The  Attorney  General,  on 
behalf  of  the  Crown,  claimed  the  right  to  have  the  jurors  objected 
to  stand  aside  until  the  panel  was  gone  through,  without  assigning 
any  cause.  By  the  32  and  33  Vic,  c.  29,  sec.  38,  it  is  enacted : 
"  In  all  criminal  trials,  whether  for  treason,  felony  or  misdemean- 
our, four  jurors  may  be  peremptorily  challenged  on  the  part  of 
the  Crown ;  but  that  shall  not  be  construed  to  affect  the  right  of 
the  Crown  to  cause  any  juror  to  stand  aside  until  the  panel  has 
been  gone  through,  or  to  challenge  any  number  of  jurors  for 
cause."  There  is,  by  this  section,  a  distinct  admission  that  the 
right  of  the  Crown  is  preserved,  and  The  Qtteen  v.  Mansell^^  and 
Lord  Campbell  in  Gray  v.  The  Q^neen*  shew  what  the 
right  is,  which,  practically  speaking,  ^'the  Crown''  has  an 
unlimited  right  of  challenge  till  the  panel  is  exhausted;  and 
this  was  considered  as  disposed  of  at  the  hearing — ^it  not  being 
an  arguable  question. 

Then  as  to  the  challenge  of  jurors,  requiring  it  to  be  in  writing, 
and  as  to  what  it  shall  contain,  and  the  extent  to  which  a  juror 
may  be  examined.  As  to  the  challenge  being  put  in  writing,  all 
the  authorities  seem  to  agree  that  it  should  be  made  in  such  form 
as  to  be  put  on  the  record.  Abbott,  C.  J.,  in  Rex  v.  Edmonds,^  in 
delivering  the  judgment  of  the  Court  in  that  case,  says :  <'  Every 
challenge,  either  to  the  array  or  to  the  polls,  ought  to  be  pro* 
pounded  in  such  a  way  that  it  may  be  put  at  the  time  upon  the 
Nisi  Prius  record,  and  so  particular  were  they  in  early  times, 
when  challenges  were  more  in  use,  that  it  was  made  a  question  in 

>  8  E.  A  B.  62 :  3  Jar.  K.  S.  664 :  on  appeal  4  Jnr.  436. 

•a  01.  &  F.  m.  '4 B.  A  Aid.  471. 
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27  Hen.  8,  13  B.  PL  88,  whether  it  was  not  a  fatal  defect  to         ^^^^ 
omit  ihe  conchidiDg  ol  it  with  dLU^et  hoc  paratus  est  terificare,'  and    Tm  Quuv 
it  was  because  many  precedents  were  shewn  without  such  a  con- 
clusion,  and   the  justices   did   not  choose  t«>  depart  from    the 
precedents,  that  it  was  held  unnecessary.     When  a  challenge  is 
made,  the  adverse  party  may  either  demur  (which  brings  into 
consideration  the  legal  validity  of  the  matter  of  challenge)  or 
counterplead  (by  setting  up  some  new  matter  consistent  with  the 
matter  of  challenge  to  vacate  and  annul  it  as  a  ground  of  challenge), 
or  he  may  deny  what  is  alleged  for  matter  of  challenge,  and  it  is 
then,  and  then  only,  that  triers  are  to  be  appointed."      After 
quoting  various  instances  in  which  the  objections  had  been  put  on 
the  records,  his  Lordship  thus  proceeds :  '<  The  challenges,  there- 
fore, ought  to  be  put  upon  the  record,  and  the  defendants  are  not 
in  a  condition,  in  strictness,  to  ask  of  the  Court  an  opinion  upon 
their  sufficiency."     This  case  shews  very  clearly  that  the  Chief 
Justice  was  right  in  requiring  the  challenge  to  be  in  writing.     It 
may  not  be  necessary  in  all  cases  it  should  be  in  writing :  it  is  in 
the  discretion  of  the  Judge.     When  a  challenge  is  made  and 
decided  at  once,  without  requiring  evidence  to  prove  the  charge 
of  partiality,  or  that  the  juror  has  a  bias  or  prejudice  which  unfits 
him  for  being  a  juror,  and  disposed  of  at  once,  it  is  unnecessary  to 
put  it  in  writing ;  but  wheu  questions  may  arise  upon  the  challenge 
in  subsequent  proceedings,  it  is  for  the  benefit  and  security  of  the 
party  challenging  to  have  it  put  in  writing,  so  as  to  have  the 
benefit  of  it  afi;erwards  as  forming  part  of  the  record.     It  is  laid 
down  in  Co.  Lit.  158,  b. :  '*  If  the  cause  of  challenge  touch  the 
dishonor  or  conduct  of  the  juror,  he  shall  not  be  examined  upon 
his  oath.     But  in  other  cases  he  shall  be  examined  upon  his  oath 
to  inform  the  triers.     This  is  an  instance  of  the  examination  called 
a  voir  dire;  for  a  witness  is,  on  a  voir  dire,  to  try  an  objecKon  to 
his  competency  to  give  evidence :  so  a  juror  may  be  sworn  in  like 
manner  to  try  the  cause  of  challenge  to  him.     It  is  thought  fit  to 
take  notice  of  this,  because,  in  some  of  our  books,  the  voir  dire  is 
described  as  if  confined  to  the  challenge  of  a  witness,  and  only 
used  to  distinguish  such  a  partial  swearing  of  a  witness  from 
swearing  him  in  chief."     From  the  mode  of  examination  on  the 
voir  dire,  which  is  so  limited  compared  to  an  examination  of  a 
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l®"^^ witness  sworn  in  chief,  it  shews  clearly,  in  my  opinion,  that  a  juror 

The  Quikn  summoned  to  attend  the  Court,  which  is  not  a  voluntary  attend- 
ance, is  supposed  to  come  indifferent  between  the  litigants ;  and, 
therefore,  it  is  not  allowable  that  he  should  be  treated  as  a  hostile 
pirty  upon  being  challenged  for  cause.  The  cause  being  stated, 
he  is  sworn  as  to  his  being  indifferent,  or  if  he  has  any  prejudice 
against  the  party,  or  hath  declared  his  opinion  beforehand.  The 
language  of  Mr.  Sergeant  Hawkins  upon  this  subject  fLib.  8,  c.  48, 
see.  28)  is,  that  if  a  juryman  "hath  declared  his  opinion  before- 
hand, that  the  party  is  guilty,  or  will  be  hanged,  or  the  like,  yet 
if  it  shall  appear  that  the  juror  hath  made  such  declaration  from 
his  knowledge  of  the  cause,  and  not  out  of  any  ill-will  to  the 
party,  it  is  no  cause  of  challenge."  This  learned  writer's  opinion 
is,  that  the  declaration  of  a  juryman  will  not  be  a  good  cause  of 
challenge  unless  it  be  made  in  terms  or  under  circumstances 
denoting  an  ill-intention  towards  the  party  challenging.  This  is 
probably  carrying  the  doctrine  of  what  is  necessary  to  constitute  a 
good  challenge  too  far.  If  a  juror  has  a  strong  bias  or  prejudice 
against  the  party  on  his  trial,  it  would  be  sufficient,  or  that  he  has 
expressed  an  unfavorable  opinion  of  the  prisoner's  case  would  be 
good  cause ;  but  if  a  juror  has  never  expressed  an  opinion — for 
all  have  opinions  more  or  less  who  think  or  have  read  anything 
relating  to  the  question  to  be  tried — ^it  would  not,  in  my  opinion, 
be  good  ground  for  challenge.  In  PiXz,  ChalL  82,  the  opinion  of 
B.vBiNGTON  is  thus  givcu :  "  If  he  will  pass  for  one  party,  whether 
the  matter  be  true  or  false,  he  is  favorable ;  so,  if  he  has  said  he 
will  pass  for  one  party,  if  it  be  for  affection  that  he  has  to  the 
person,  and  not  for  the  truth  of  the  matter,  that  he  has  knowledge 
of  it,  he  is  not  favorable ;  wherefore  you  will  inquire  of  that  of 
what  I  have  said.*'  The  charge  of  Babington  to  the  triers,  as 
given  in  the  Year  Book,  7  Hen.  6,  p.  25,  is  this.  Addressing 
himself  to  the  triers,  he  says :  "  If,  whether  the  matter  be  true  or 
false,  he  will  pass  for  the  one  or  the  other,  in  that  case  he  is 
favorable ;  but  if  a  man  has  said  twenty  times  that  he  will  pass 
for  one  or  the  other,  you  will  inquire  on  your  oaths  whether  the 
cause  will  be  for  affection  that  he  has  to  the  party,  or  for  the 
knowledge  hd  has  for  the  matter  in  issue ;  if  for  affection  that  he 
has  to  the  party,  then  he  is  favorable,  but  otherwise  not ;  and  if 
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he  has  more  affection  to  the  one  than  he  has  to  the  other,  but  if        I^^^ 

he  has  a  full  knowledge  of  the  matters  in  issue,  if  he  be  sworn  he    Tn  Quuk 

will  speak  the  truth,  uotwifhst:indin£^  the  affection  he  has  for  the  •' 

Chabsoh. 
party,  then  he  is  not  favorable."       Again,   Bro.   FL  90 :  "  Not 

sufficient  freehold  is  good  challenge,  and  upon  this  the  party 
himself  shall  be  sworn  whether  he  has  sufficient  or  not,"  See 
also  the  language  of  Abbott,  C.  J.,  in  Rex  v.  Edmonds.^ 

The  challenges  to  the  jurors  were  mostly  made  on  the  grouud 
of  the  jurors  having  entertained  opinions  or  expressed  opinions  or  - 
made  up  their  minds  unfavorably  to  the  prisoner.  The  objection 
to  John  Chalmers;  Ist.  That  the  said  John  Chalmers  had  here- 
tofore formed  an  opinion  adversely  to  the  prisoner  without 
iea$»onabIe  cause,  and  is  now  prejudiced  against  the  prisoner. 
The  juror  was  sworn  and  examiueJ,  other  jurors  in  like  manner. 
There  was  no  proof  nor  any  offer  to  prove  the  jurors  challenged 
had  made  any  expression  of  their  opinions  hostile  to  the 
prisoners,  by  extrinsic  evidence,  but  the  jurors  were  subjected  to 
a  cross-examination  by  the  prisoner's  counsel.  One  of  the  jurors, 
Payne,  stated  he  probably  had  expressed  an  opinion  about  the 
case  from  what  he  had  read  in  the  newspapers,  but  did  not  tliink 
he  had  expressed  any  opinion  of  the  guilt  or  innocence  of  the 
prisoner.  The  learned  Chief  Justice  refused  to  allow  the  juror 
to  be  asked  if  he  had  formed  an  opinion  as  to  the  result,  whether 
It  would  be  justice  or  injustice.  The  learned  Chie:  Justice 
refused  to  alow  such  questions  to  be  put,  and  I  am  of  the  opinion, 
he  was  right  in  this  refusal.  Ir  certainly  is  not  allowable  from 
any  decided  cases  that  I  can  discover,  that  a  juror  has  to  be 
subjected  to  a  rigorous  cross-examination,  as  was  attempted  by 
the  counsel  for  the  prisoner.  Several  cases  were  cited  from  the 
American  Courts  in  favor  of  the  couise  pursued  by  the  counsel 
lor  the  prisoner,  and,  however  highly  such  authorities  are  valued, 
I  am  of  the  opinion  it  would  uot  be  desirable  to  extend  the  right 
of  examining  a  juror  challenged  further  than  is  allowed  in  the 
English  Courts,  and  that  the  mode  ot  examination  is  that 
hitherto  allowed  to  a  witness  on  his  voir  dire.  If  challenge  to 
jurors  were  so  confined,  it  renders  their  being   in    wjiring    un- 

*  4  B.  ft  Aid.  492. 
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i^7^         necessary,  but  if  a  number  of  witnesses  were  to  be  examined  and 
TmQuuv    a  lengthy  examination  take  place,  then  the  challenge  ought  to 
be  in  writing.     This  is  for  the  Judge  in  his  discretion  to  direct  it 
to  be  in  writing,  if   any  question  is  to  arise  in   regard  to   it 
afterwards. 

I  pass  now  to  the  questions  of  improper  reception  of  evidence 
and  rejection  of  evidence.  Evidence  was  given  to  shew  the 
prisoner  had  done  acts  oi  riot  and  robbery,  with  others,  on  the 
15th  January,  which  led  to  the  issue  of  a  warrant  against  him, 
that  he  was  liable  to  be  proceeded  against>  and  to  shew  a  motive 
for  fearing  the  constables,  and  James  G.  C.  Blackball  had  been 
examined  by  the  Crown  to  shew  this.  The  prisoner's  counsel 
proposed  to  cross-examine  the  witness,  to  prove  all  that  had  taken 
place  on  the  14th  January  at  the  school  meeting,  that  he  came 
there  with  others^  that  the  proceedings  alleged  to  be  acts  of  riot 
and  robbery  arose  out  of  that  meeting,  and  the  offence  which  the 
prisoner  was  charged  with,  was  not  as  the  witness  had  described. 
The  objection  to  this  is  two-fold.  First,  such  evidence  of  the 
prisoner  having  committed  an  offence,  for  which,  upon  informa- 
tion or  affidavit  made  a  warrant  might  issue^  was  inadmissible  on 
two  grounds ;  1st.  That  it  was  not  a  similar  offence  to  the  one 
charged,  and  for  which  he  was  on  his  trial.  Snd.  If  the  allied 
offence  was  one  the  prisoner  had  not  been  convicted  upon,  he  had 
the  right  by  cross-examination  of  the  Crown  witness.  Blackball, 
then  under  examination,  to  shew  all  the  facts  out  of  which  what  took 
place  on  the  15th  January  arose,  to  negative  the  charge  of  having 
been  guilty  of  riot  and  robbery.  I  am  unable  to  discover  any 
case  where  such  evidence  has  been  held  admissible.  The  charge 
here  against  the  prisoner  is  that,  he  acting  in  concert  with  the 
others,  and  to  resist  the  constables,  Gifford  was  by  some  one  shot 
on  the  27th  January.  The  evidence  given  was  to  shew  that  he 
had,  with  some  others,  been  guilty  of  riot  and,  therefore,  had 
notice  the  constables  were  coming  to  arrest  him.  In  The  Queen 
V.  Oddy^  on  the  trial  of  an  indictment  for  stealing  cloth  from  a 
certain  mill,  and  for  receiving  the  same  knowing  it  to  have  been 
stolen,  evidence  was  admitted  that  previous  to  the  larceny  of  the 
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cloth  mentioned  in  the  indictment,  the  prisoner  had  been  in  ^^^^ 
posdesaion  of  other  cloth  which  had  been  stolen  from  another  Tbi  Qunv 
mill,  the  property  of  different  owners.  Bat  it  was  held  inadmis- 
sible  and  the  conviction  quashed.  Lord  Campbell,  C.  J.,  says  : 
"  In  the  French  Courts  the  case  against  an  accused  person  is 
often  commenced  by  evidence  that  he  hai  previously  committed 
offences  of  the  same  sort  as  that  which  forms  the  subject  of 
inquiry.     But  that  is  not  the  practice  of  our  law." 

In  cases  of  uttering  forged  notes,  knowing  them  to  be  forged, 
and  of  receiving  stolen  goods,  knowing  them  to  be  stolen,  it  is  the 
constant  practice  to  give  evidence  of  other  utterings  and  of  other 
receivings,  with  a  view  of  shewing  a  guilty  knowledge ;  and  in 
the  case  of  Rex  v.  Voke^^  it  was  held  by  the  twelve  Judges,  that 
if,  upon  an  indictment  for  maliciously  shooting,  it  be  questionable 
whether  the  shooting  was  by  accident  or  design ;  evidence  may 
be  given  that  the  prisoner  at  another  time  intentionally  shot  at  the 
same  person ;  and,  in  the  case  of  Rex  v.  Cleiaes*  referred  to  by 
the  Attorney  General,  the  prisoner  was  indicted  for  the  murder 
of  Hemmings,  and  it  was  opened  that  there  was  great  enmity 
between  Mr.  Parker  and  his  parishioners,  and  the  prisoner  had 
used  expressions  of  enmity  against  Mr.  Parker,  and  had  said  he 
would  give  £50  to  have  him  shot,  and  that  Mr.  Parker  was  shot 
by  Hemmings,  and  that  the  prisoner,  who  had  employed  Hem* 
mings  to  shoot  Parker,  fearing  that  they  should  be  discovered  as 
having  hired  him  to  shoot  Parker,  murdered  Hemmings,  and  that 
Hemmings"  bones  had  been  found  in  a  barn  occupied  by  the 
prisoner.  Evidence  was  given  of  the  declaration  of  the  prisoner, 
•hewing  that  he  entertained  malice  against  Parker,  and  it  was 
proposed  to  shew  that  Hemmings  was  the  person  by  whom  Parker 
bad  been  mardered.  It  was  objected  that  this  evidence  as  to  the 
murder  of  Mr.  Parker  was  not  receivable ;  but  Mr.  Justice  Little- 
DALE  said :  *^  1  think  I  must  receive  the  evidence  on  the  part  of 
the  prosecution.  It  is  put  thus:  That  the  prisoner  and  others 
employed  Hemmings  to  shoot  Mr.  Parker,  and  that,  he  being 
detected,  the  prisoner  and  others  then  murdered  Hemmings  to 
prevent  a  discovery  of  their  own  guilt.     Now,  to  ascertain  whether 

>B.*B.a  0.631.  '4C.4P.221. 
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1876         or  not  that  wns  so  in  point  of  fact,  It  id  necessary  I  should  receive 
Thi  Qubkk    evidence  respecting  the  murder  of  Mr.  Parker,"  and  his  Lordship 
received  the  *»vidence. 

The  facts  of  the  case  now  under  consideration  are  by  no  means 
similar.     It  is  evident  that  what  took  place  on  the  15th  January 
had  its  origin  and  commenced  on  the   14th  January  at  a  school 
meeting.     The  evidence  given  by  the  Crown  on  the  part  of  the 
prosecution,  was  that  for  some  act  done    on    the   15th   January  a 
warrant  migh^  or  might  notissue,  and  that  the  prisoner  had  notice 
the  deceased,  who  had  only  arrived  on  the  morning  of  the  27th 
January  from  Miramichi,  was  aiding  the  constables  to  execute  the 
warrant.     That  the  fact  of  an  act  being  alleged  against  him  (the 
prisoner),  which  his  counsel  assumes  he  can  prove  was  not  a  crime, 
can  be  received  as  evidence  against  the  prisoner  of  his  knowledge 
that  the  party  coming  to  Albert's  house  were  constables,  and  that  it 
was  for  the  purpose  of  arresting  him,  appears  to  be  unsupported  by 
any  case.     The  offence  is  not  of  the  same  sort  or  kind.     In  The 
Queen  v.  Oddifi  before  referred  to,  Lord  Campbell  says :  **  The 
law  of  England  does  not  allow  one  crime  to  be  proved  in  order 
to  raise  a  probability  that  another  crime  has  been  committed  by 
the  perpetrator  of  »:he  first."     In  Rex  v.  Ellisy^  Bayley,  J.,  says : 
"  Generally  speaking,  it  is  not  competent  to  a  prosecutor  to  prove 
a  man  guilty  of  one  felony  by  proving  him  guilty  of  another 
unconnected  felony."     In  Rex  v.  Crocker*  a  charge  of  forging  one 
promissory  note  was  supported  by  evidence  that  another  one  was 
found   in   the    prisoner's   pocket   book    that  was    forged.       The 
evidence  was  admitted  by  the   Judge  at  the   Assizes.     But  the 
prisoner  was  afterwards  released  on  a  case  submitted  to  the  twelve 
Judges,  who  thought  the  evidence  inadmissible.      The  evidence 
does  not  shew  that  the   prisoner  knew  that  a  warrant  was  out 
against  him  for  the  offence  alleged  to  be  committed  on  the  15th 
January,  and  yet  this  evidence  is  offered  from  which  the  jury  are 
to  infer  he  had  such  knowledge,  and  was  prepared  to  resist,  and 
was  acting  in  concert  with   others  to  resist.     Lord  Campbell 
further  says :  "  The  rule  which  has  prevailed  in  the  case  of  indict- 
ments for  uttering  forged  bank  notes  to  different  persons,  has 
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gone  to  great  length,  and  I  should  not  be  willing  to  see  that  rule 
applied  generally  to  the  administration  of  criminal  law."  This 
evidence  was,  in  my  opinion,  wholly  inadmissible,  and  a  conviction 
obtained  by  such  evidence  cannot,  in  my  opinion,  be  sustained. 
Not  allowing  the  prisoner's  counsel  to  cross-examine  the  witness 
as  to  what  was  the  origin  of  the  alleged  offence  was  equally 
objectionable.  He  clearly  had  a  rig^t  to  do  that.  The  calling 
a  witness  on  behalf  of  the  prosecution  to  prove  one  fact  does  not, 
in  my  opinion,  prevent  his  being  fully  cross-examined  as  to  every- 
thing he  may  know  about  the  matter  that  led  to  the  offence  of 
which  he  alleges  the  prisoner  was  guilty.  If  it  was  objected 
to  also  on  the  ground  that  evidence  of  what  took  place  was 
irrelevant  and  not  applicable,  and,  therefore,  ought  not  to  be 
allowed  on  cross  examination,  I  think  the  learned  Chief  Justice 
right  in  refusing  further  evidence  on  the  subject — the  Crown 
having  got  improper  evidence  in,  does  not  justify  the  introduction 
of  illegal  evidence  by  the  prisoner.  Evidence  of  other  acts  of  the 
prisoner  to  shew  he  had  been  guilty  of  some  illegal  act  prior  to 
that  upon  which  he  is  being  ciied,  and  to  shew  he  is  a  bad 
character,  is  not  admissible  under  English  law.  The  objection  to 
it  is,  first,  that  it  would  be  taking  the  prisoner  by  STirprise;  and, 
secondly,  it  would  be  raising  many  different  issues.  See  The 
Queen  v.  Holmes, ^ 

Robert  Young  appears  to  have  been  called  on  the  part  of  the 
prosecution  to  describe  shot  marks  in  the  house  where  GifFord 
was  shot,  and  the  prisoner's  counsel  claimed  to  cross-examine  him 
upon  this  and  other  subjects  arising  out  of  the  arrest  of  the 
prisoner — he  having  stated  in  the  cross-examination  that  he  was 
President  of  the  Executive  Council,  and  his  cross*examination  by 
prisoner's  counsel  disallowed  on  being  objected  to.  Some  of  the 
questions  were  certainly  not  relevant,  but  others  of  them  were,  in 
my  opinion,  admissible  as  evidence  to  shew  the  feeling  and  preju- 
dices of  the  witness.  What  part  he  had  taken — all  this  went  to 
his  credit.  v7hat  the  shot  marks  were  in  evidence  for  does  not 
appear.  Because  the  witness  was  President  of  the  Executive 
Council  gave  him  no  immunity  from  being  cross-examined  in  the 
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'^"^^  same  manner  as  any  other  witness.  If  he  had  taken  an  acdre 
Tbb  Qcm  part  in  carrying  on  this  prosecution,  and  the  question  put  to  him 
on  cross-examination,  he  must  answer  the  same  as  any  other 
person  who  may  be  in  the  witness  stand.  It  hy  no  means  follows 
that  having  been  placed  in  the  witness  box  to  prove  one  thing,  he 
is  exempt  from  answering  upon  all  other  subjects  in  connection 
with  the  offence  upon  which  the  prisoner  is  being  tried.  The 
answers  which  the  witness  might  have  griven  to  some  of  the 
questions  would  lead  to  others,  and  which  might  benefit  the 
prisoner.  It  appeared  by  the  case  that  one  of  the  constables 
discharged  his  rifle  through  the  trap-door  of  the  entrance  up 
stairs.  There  is  a  conflict  of  evidence  whether  there  were  shots 
prior  to  any  act  being  done  by  the  prisoners,  and  that  they  had 
not  been  ordered  to  surrender. 

The  question  to  Sewell  on  cross-examination  whether  he  had 
not  boasted  'Hhat  he  had  shot  Mailloux"  (the  Frenchman  killed  in 
the  loft)  was  rejected.  The  question,  if  answered  in  the  affirma* 
tive,  would  not  criminate  the  witness :  it  appeared,  if  said,  to  be 
only  a  silly  boast,  but  it  would  certainly  go  to  his  credit.  He 
was  called  as  a  witness  for  the  Crown  to  give  an  account  of  what 
took  place ;  he  having  given  part,  must  give  the  whole,  if  interro- 
gated to  do  so.  The  examination  of  Gammon  having  shewn  there 
was  difficulty  in  making  arrests  that  morning,  when  the  prisoner's 
counsel  asked  the  witness  what  the  trouble  was,  to  my  mind  this 
quesdon  should  have  been  answered,  as  the  answer  might  shew 
there  was  cause  for  alarm,  which  induced  the  people  who  were  at 
Albert's  house  to  hide  themselves,  and  that  they  did  not  go  there 
with  an  intent  to  resist,  or  for  any  illegal  purpose.  It  was  not 
the  people  of  the  county  called  out  to  aid  or  assist  the  Sheriff  in 
the  execution  of  his  duty,  but  a  number  of  strangers  from  the 
adjoining  county  had  arrived  in  the  village.  All  this  might  have 
produced  alarm  among  the  people.  When  Chasson,  the  prisoner, 
went  to  Albert's  house,  it  did  not  appear,  up  to  'that  time,  there 
was  any  common  intent  shewn,  or  evidence  to  shew,  after  all  were 
assembled  at  Albert's,  the  prisoners  were  there  with  a  common 
object,  but  an  innocent  meeting  was  all  important,  and  when  they 
went  into  the  loft,  the  discharge  of  a  rifle  from  one  of  the  constables 
would  necessarily  excite  alarm.     I  am  of  opinion  Fabien  Dogas 


Digitized  by 


Google 


V. 

Cbassoh. 


TRINITY  TERM,  XXXIX  VICT.  593 

Bhould  hare  been  allowed  to  state  about  the  armed  men  going         ^^76 

about  Caraquet,  and  also  to  state  what  the  people  at  Albert's     Thb  Qumr 

said  they  were  there  for.     It  was  a  part  of  the  whole  transaction 

for  which  the  prisoners  were  assembled  at  Albert's  house.     The 

prosecution  contended  it  was  for  an  unlawful  purpose  to  resist  the 

constables  and  any  evidence  to  negative  this  or  shew  what  they 

were  really  there  for,  what  they  said  and  did,  is  to  shew  the 

object  in  being  there.     It  is  the  only  evidence   which,  from  the 

nature  of  the  case^  is  capable  of  being  given  to  enable  the  jury  to 

find  upon  it  the  following  questions  very  properly  left   by  the 

Chief   Justice  to  the  Jury:      1.    Whether  the    prisoner    knew 

that  the  English  people  who  came  to  Albert's  house  were  con- 

stables  and  the  purpose  for  which  they  came  there.      2.  Whether 

the  prisoners  were  assembled  at  Albert's  house  with  the  common 

purpose  of  resisting  the  Sheriff  or   constables,  or,  S.  Whether 

the  prisoners  went  there  to  hide  themselves,  and  through  fear, 

because  they  saw  a  body  of  armed  men  coming  to  the  house  and 

without  any  intention  of  resisting  f     These  were  the  issues   for 

the  Jury  to  find  and  any  evidence  bearing  upon  these  questions 

was  relevant  and  important  to  enable  them  to  arrive  at  a    proper 

conclusion.     It  must  be  borne  in  mind  that  the  charge  is  that  the 

prisoner  and  nine  other  persons  who  are  named  in  the  indictment, 

but  who  are  not  on  their  trial,  and,  therefore,  are  witnesses  as 

well  on  behalf  of  the  Crown  as  the  prisoner,  were  charged  with 

constructive  murder  and  charged  with  having  conspired  together 

with  the  common  intent  to  resist  the  constables  in  executing  their 

warrants,  or  persons  acting  in  aid  of  the  constables,  and  one  is 

shot  by  some  one  of  the  prisoners,  or  by  M ailloux,  who  was  with 

them,     llie  evidence  of  the  parties  charged  with  the  prisoner  in 

the  indictment,  was  tendered  to  shew  the  purpose  for  which  they 

met  at  Albert's  house  on  the  27th  January,  and  all  that  they  said 

or  did  was  to  shew  there  was  no  common  intent,  that  they  did  not 

go  into  the  loft  to  resist  the  constables  or  those  acting  in  their 

aid— ^nd  what  was  their  object  in  going  there — that  it  was  for   a 

lawful  purpose  and  they  were  alarmed,  and  to  negative  the  charge 

against     the     prisoners    of    constructively     being      guilty     of 

the  crime  of  murder.     This  evidence  was,  in  my  opinion,  clearly 

admissible,  and  ought  to  have  been  received.     In  the  case  of 
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Wbidsor  V.  The  Qwcen,*  Charlotte  Windsor  and  Mary  Ann 
Harris  had  been  indicted  for  having  feloniously  and  of  their  malice 
aforethought,  killed  and  murdered  Thomas  Edwin  Gibson;  they  were 
severally  arraigned  and  pleaded  not  guilty — and  they  were  tried 
by  a  Jury  in  the  County  of  Devon  in  1865.  The  Jury  beifig 
unable  to  agree  after  being  kept  together  for  thirty-two  hours, 
were  discharged.  Charlotte  Windsor  was  afterwards  tried  by 
another  Jury  and  tried  alone  upon  the  same  indictment,  when  a 
verdict  of  guilty  was  returned  and  judgment  of  death  awarded. 
Mary  Ann  Harris  was  admitted  as  a  witness  without  having  been 
acquitted  or  convicted  upon  the  indictment.  The  Court  held  she 
was  an  admissible  witness.  Blackbqrn,  J.,  says:  "  It  would  be 
right  to  tell  the  Jury  to  look  at  her  evidence  with  great  caution 
and  to  take  in  account  that  she  was  an  accomplice,  and  I  do  not 
doubt  thaC  the  Judge  did  carefully  direct  the  Jury  as  to  that,  and 
that  there  was  ample  confirmatory  evidence.  It  would,  no  doubt, 
be  much  better  that  when  an  accomplice  is  a  witness,  the  objec- 
tion to  that  witness  should  be  a-<  slight  as  possible,  and,  therefore, 
I  agree  that  it  would,  as  a  general  rule,  be  judicious  where  the 
accomplice  is  indicted  with  the  prisoner,  to  dispose  of  the  indict- 
ment by  acquitting  or  convicting  the  .iccomplice  before  she  is 
called  us  a  witness,  so  that  the  temptation  to  strain  the  truth 
should  be  as  slight  as  possible.  But  that  is  not  an  objection  to 
the  admissibility  of  the  witness,  but  it  only  effects  the  degree  of 
credit  which  should  be  given  to  her." 

So  in  this  case  it  would  be  for  the  jury  to  give  such  credit  to 
the  statements  of  the  other  prisoners  named  in  the  indictment, 
and  to  decide  upon  the  questions  submitted  to  them  from  the 
testimony  of  all  the  witnesses.  As  to  the  prisoners  acting  with  a 
common  intent,  Alderson,  B.,  in  Mtickl'trCa  case*  thus  lays 
down  the  law  :  "  Again  it  is  a  principle  of  law,  that  if  several 
persons  act  together  in  pursuance  of  a  common  intent,  every  act 
done  in  furtherance  of  such  intent  by  each  of  them  is,  in  law, 
done  by  all.  The  act  must  be  in  pursuance  of  the  common . 
intent.  Thus,  if  several  were  to  intend  and  agree  together  to 
frighten  a  constable,  and  one  were  to  shoot  him  through  the  head, 


>35L.J.,  Q.B.  121,  161. 


*3Lewi8  22fi, 


Digitized  by 


Google 


Chabson. 


TKINITT  TERM,  XXXIX  VICT.  506 

such  an  act  would  affect  the  individual  only,  by  whom  it  was  ^^"^^ 
done."  See  1  Russ.  Crimes,  584.  These  witnesses  should  Tra  Qubbk 
certainly  have  been  allowed  to  answer  the  questions  which  the 
prisoner's  counsel  put  to  them — what  they  went  into  the  loft  for, 
whether  to  resist  the  constables,  or  for  fear,  or  were  acting  in 
concert  for  an  unlawful  purpose,  and  with  the  prisoner  to  resist  or 
did  resist  the  constables,  and  to  their  knowledge  of  their  being 
constables.  The  witnesses  should  have  been  allowed  to  state 
their  intentions  when  in  the  loft.  This  was  evidence  to  be 
submitted  to  the  Jury.  The  credit  due  to  their  statements  was 
for  the  Jury,  and  if  there  was  no  common  intent  and  the  Jury 
arrived  at  that  conclusion,  the  shooting  of  Gifford  would 
only  affect  the  individual  who  fired  the  shot  which 
caused  his  death.  There  was  no  evidence  to  shew  the 
prisoner  on  his  trial  had  a  gun  or  fired  one,  and  it  would 
only  be  from  their  (the  jury)  finding  affirmatively  the  questions  of 
the  Chief  Justice  that  the  prisoner  would  be  guilty. 

As  to  the  1st  question  reserved,  I  answer  in  the  affirmative.  2. 
Challenges  must  be  in  writing  if  entered  on  the  record,  and  not  dis- 
posed of  at  once.  3  I  answer  in  the  affirmative.  4.  The  questions 
were  rightly  disallowed.  5.  This  question  should  have  been  re-* 
jected.  6.  The  triers  had  no  right  to  ask  questions.  7.  The  jury 
list  should  have  been  allowed,  if  it  came  from  the  proper  place  of 
deposit,  as  directed  by  the  Act  of  Assembly,  not  otherwise.  8. 
What  had  the  instructions  of  the  Sheriff  to  the  constables  to  do 
with  the  case  ?  If  the  constables  acted  according  to  law,  that  was 
what  was  required  of  them ;  any  instructions  which  the  Sheriff 
gave  would  not  affect  them  if  they  acted  otherwise.  9.  This  is 
answered  by  the  8th.  What  had  the  reasons  given  by  the  Sheriff 
to  do  with  the  matter  ?  Did  the  constables  improperly  use  their 
arms  or  properly  use  them  ?  The  reasons  given  by  the  Sheriff 
could  not  affect  their  conduct:  the  constables'  acts  is  the  sole 
criterion  by  which  they  are  judged.  10.  It  is  quite  immaterial. 
11  and  12.  These  questions  were  not  admissible  unless  13  was 
allowed — questions,  answers  to  which  might  give  a  coloring 
unfavorable  to  the  prisoner,  unless  explained  by  the  answer  to 
the  13th.  14.  I  am  of  opinion  the  sketch  or  plan  of  the  house 
was  not  improperly  allowed,  and  the  witness  might  look  at  it  to 
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1876  explain.  No  question  could  turn  on  this.  15.  I  am  of  opinion 
Thb  QuiiM  the  evidence  of  Blackball,  of  what  took  place  on  the  15th 
January,  was  not  admissible.  16.  The  evidence  was  rightly 
received.  17  and  18.  These  questions  were  proper  to  qualify 
the  shooting  of  Maillouz.  19.  Is  answered  by  the  15th.  SO. 
^bert  Toung  should  have  been  cross-examined.  Some  of  the 
questions  were  irrelevant,  but  I  am  of  opinion  that  to  prevent  the 
cross-examination  of  a  witness,  unless  counsel  go  to  unreasonable 
length,  the  Court  ought  not  to  interfere.  It  must  be  left  to  counsel, 
who,  it  is  not  supposed,  will  not  abuse  his  privilege.  21.  The 
same  as  the  last.  22,  23,  24  and  25.  Are  hearsay,  and  rightly 
rejected.  26.  The  Sheriff  having  given  his  reason,  this  question, 
then,  would  be  proper ;  but  I  am  of  opinion  he  should  not  have 
been  allowed  to  state  what  instructions  he  gave  to  the  constables. 
27.  The  question  was  properly  rejected.  28,  29,  SO,  81,  82,  33 
and  34.  I  am  of  the  opinion  that  these  parties  should  have  been 
allowed  to  answer  the  questions.  The  answers  mi^t  be  evidence 
for  the  consideration  of  the  jury  as  to  the  degree  of  credit  due  to 
such  evidence  to  negative  any  combination  among  the  parties  at 
Albert's,  for  the  reasons  I  have  already  stated.  As  to  the  85, 86, 
87,  88, 39,  they  were  properly  disposed  of;  they  were  irrelevant  to 
the  present  inquiry.  As  to  the  40th  question.  If  the  prisoner 
could  shew  it  was  Mailloux's  shots  which  killed  Gifford,  and  that  it 
was  in  self-defence,  I  think  such  evidence  would  go  to  prove  the 
prisoner  on  his  trial  was  not  guilty  of  the  charge  which  he  was  on 
trial  for,  and,  therefore,  was  admissible.  41,  42,  43  and  44.  The 
evidence  was  not  admissible.  45.  Properly  rejected.  46.  Pro« 
perly  received.  47.  In  2  RtU9. 896,  and  Russell  ^  Ryan  C.  C.  A.  88, 
where  the  counsel  for  the  Crown,  by  the  direction  of  the  Judge,  un« 
willingly  called  the  prisoner's  mother  (her  name  being  on  the  back 
of  the  indictment  as  having  been  before  the  Grand  Jury),  and  her 
evidence  was  in  favor  of  the  prisoner,  Graham,  B.,  ordered  her 
deposition  before  the  coroner  to  be  read  for  the  purpose  of 
affecting  the  credit  of  her  testimony  by  shewing  its  variance  from 
the  deposition ;  and  the  twelve  Judges  held,  that  it  was  competent 
for  the  Judge  to  do  so,  and  liOrd  Ellbnborouou  and  Lord 
Mansfield  thought  the  prosecutor  also  had  the  same  right, 
48.  The  direction  of  the  learned  Judge  was  correct — all  persons 
called  in  aid  of  the  Sheriff  or  constables  are  protected. 
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I  am,  therefore,  oi  opinion  no  judgment  oaght  to  be  given  on         ^^^^ 
the  finding  of  the  jury,  or  the  conviction  should  be  quashed  or    Thi  Qdov 
arrested. 

Wetmore,  J.  Though  I  quite  agree  in  the  judgment  of  the 
Court  that  the  conviction  should  be  quashed,  but  as  I  am  not 
quite  satisfied  with  the  conclusion  of  my  learned  brethren  upon 
the  following  points  reserved,  namely: — No.  15,  Whether  the 
evidence  of  Blackball  and  others,  as  to  acts  of  riot  committed  by 
the  prisoner  and  others  on  the  15th  January,  was  admissible; 
No.  80.  Whether  Bernard  Albert  and  others  of  the  prisoners 
should  have  been  allowed  to  state  the  purpose  for  which  they 
went  to  Albert's  house,  and  whether  they  went  there  for  the  purpose 
of  resisting  the  Sheriff  or  constables ;  and.  No.  34.  Whether  the 
prisoners  should  have  been  allowed  to  state  why  they  went  up  into 
the  loft,  what  they  said  among  themselves  when  they  got  up  into  the 
loft  and  whether  they  were  frightened  when  they  went  into  the  loft ; 
and  being  under  the  impression  from  the  points  as  presented  that 
the  ruling  of  the  Chief  Justice  on  the  trial  was  correct,  I 
merely  mention  my  doubts,  without  entering  into  a  discussion  of 
my  yiews,  which  could  not  possibly  be  attended  with  any  practical 
utility. 

Fisher,  J.,  took  no  part  in    this  case,  having  been  absent, 

through  illness,  during  the  argument. 

Judgment  arrested. 
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STEWART  V.  STEWART. 


Eqally —Costs — Coiuhsel  fee — Where  motion   made   on    affidavit  and   no 
opposition  -  Wliether  can  be  taxed. 

Where  motions  are  made  to  the  Court  on  the  equity  side,  supported  by  affidayit^ 
which  are  merely  read  by  counsel,  and  there  is  no  opposition  to  the 
motion,  they  cannot  be  considered  either  as  arguments  of  special  matters,  or 
hearings,  within  the  words  of  the  Act  17  Vic,  c.  18,  and  in  such  cases  the 
Court  has  no  discretion  to  tax  counsel  fees. 

This  was  a  motion  made  before  His  Honor,  the  Chief  Justice, 
in  Equity,  to  dismiss  a  bill  for  want  of  prosecution;  which  was 
ordered  on  proof  of  the  necessary  facts — no  one  appearing  to 
oppose  the  motion.  Application  was  made  to  His  Honor  to  tax  a 
counsel  fee  for  the  defendant ;  but,  having  doubts  about  his  power 
to  do  so,  he  reserved  the  matter  for  the  purpose  of  consulting  his 
brother  Judges,  in  order  that  there  might  be  a  uniform  practice  in 
such  matters. 

The  learned  Chief  Justice  now  delivered  the  following  opinion : 
We  are  all  of  opinion  that  a  counsel  fee  ought  not  to  be  taxed 
by  the  Court  in  such  cases  as  the  present.  The  table  of  fees  in 
the  Equity  Act  17  Vic.  c.  18,  fixes  a  fee  for  counsel,  which  is 
taxed  in  all  cases  for  "  every  motion  of  course,"  and  for  **  every 
special  motion."  Then  it  states  as  follows :  "  Arguing  every 
plea,  demurrer,  or  other  special  matter,  before  the  Court,  or  on 
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the  hearing,  fee  at  the  discretion  of  the  Court/*  This  case  falls 
under  the  head  of  a  *'  special  motion/'  and  not  an  argument  of  a 
special  matter.  Where  motions  are  made  to  the  Court  supported 
by  affidavits,  which  are  merely  read  by  counsel,  and  there  is  no 
opposition  to  the  motion,  we  do  not  think  they  can  be  considered 
either  as  arguments  of  special  matters,  or  hearings,  within  the 
words  of  the  Act,  and,  consequently,  that  in  such  cases  the  Court 
has  no  discretion  to  tax  counsel  fees. 
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SMITH  V.  BURKE. 

AUaehment  —Application  to  set  aside —  When  referred  hy  a  Judge  to  the 

Court — Costs. 

Where  an  application  to  set  aside  an  attachment,  made  to  a  Judge  at  Chambers, 
was  by  him  referred  to  the  Court,  which  made  an  order  setting  aside  the 
attachment  with  costs,  the  successful  party  was  held,  under  this  order,  to  be 
entitled  only  to  the  costs  of  the  application  to  the  Court,  and  not  to  those 
incurred  on  the  hearing  before  the  Judge. 

Oct.  12.  Geo,  F.  Gregory  moved  to  review  a  taxation  of  costs 
in  this  cause,  had  under  an  application  to  set  aside  an  attachment, 
which  had  been  made  to  Wbtmorb,  J.,  and  by  him  referred  to 
the  Court.  The  attachment  was  8<.t  aside  with  costs.*  The 
Clerk  had  allowed  costs  of  the  argument  before  ihe  judge  and 
before  the  Court  also.  He  contended  that  the  Court  had  no 
power  to  order  costs  in  such  a  case,  the  power  being  given  to  the 
Judge  under  section  62  of  the  Act,  and,  as  the  Judge  had  made 
no  order,  no  costs  could  be  allowed. 

E.  L.  fVetmore,  contra.  The  Court  had  the  power,  outside  of 
the  Statute,  to  set  aside  the  writ  of  attachment  and  to  order  costs. 
The  practice  in  cases  where  application  is  made  to  a  J  udge  to  set 
aside  ordinary  process  for  irregularity,  and  he  refers  the  matter 
to  the  Court,  and  the  Court  sets  aside  the  process  with  costs,  has 
always  been  to  tax,  on  the  order,  as  well  the  costs  of  proceeding 
before  the  Court,  as  before  the  Judge.  The  Judge  is  only  the 
delegate  of  the  Court.     Two  orders  are  never  made. 

Gregory,  in  reply.  If  the  order  made  in  this  case  is  for  costs 
before  the  Judge  it  cannot  cover  costs  before  the  Court.     The 

■  See  8  Pugs.  130. 
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^^^^        proper  coarse  is  for  the  Coart  to  adyise  the  Jadge,  and  for  him  to 

Snra        make  the  order. 

Per  curiam.  CAllbn,  C.  J.,  and  Wbldon,  Wbtmorb  and  Dupf, 
J.  J.)  The  costs  of  the  hearing  before  the  Judge  will  be  dis- 
allowed. The  order  of  this  Coart,  setting  aside  the  attachment 
with  costs,  only  related  to  the  costs  incurred  in  the  hearing  before 

the  Court. 

BuU  accordingly. 


1876  Ex  PABTB  WATSON. 


^'  Mandamus — Practice — Private  Corporation —  WTiether  wiU  issue  to. 

The  Court  will  not  grant  a  mandamiu  to  a  priyate  corporation  to  compel  them 
to  register  a  transfer  of  stock  in  their  books. 

In  Hilary  term  last.  Dr.  Tuck,  Q.  C,  moved  for  a  mandamus 
against  The  Fredericton  Railway  Company,  commanding  them  to 
register  in  the  name  of  John  C.  Watson,  an  assignment  of  one 
hundred  and  twenty-five  shares  of  the  capital  stock  of  that 
Company  of  the  par  value  of  $5,000,  upon  a  certificate  issued  by 
the  Company  to  Harriet  M.  Wood,  of  New  York,  in  1871,  which 
had  been  assigned  by  her  to  Mr.  Watson,  and  to  issue  to  him  a 
certificate  on  his  surrendering  the  old.  TTie  Queen  v.  Directors  of 
the  Shropshire  Railway  Co.^  and  Norris  v.  Irish  Land  Co*  were 
cited  ;  and  Duff,  J.,  referred  to  SuHin  v.  North  British  and 
Australasian  Railway  Co?  A  rule  nisi  was  granted,  against 
which  on — 

June  28,  J.  J.  Fraser,  Q.  C,  shewed  cause,  and  read  affidavits 
shewing  that  in  1874,  it  being  represented  by  Harriet  M.  Wood 
that  her  certificate  was  lost,  a  transfer  of  the  shares  was  made  by 
her  to  E.  B.  Burpee,  and  the  stock  had  been  registered  in  his 
name.  He  contended  (besides  afterwards  arguing  the  merits, 
which,  however,  are  not  dealt  with  by  the  Court  in  the  judgment) 
that  mandamus  does  not  lie  in  this  Province  for  the  transfer  of 
stock.  In  England  the  applications  were  made  under  section  68  of 
the  Common  Law  Procedure  Act ;  but  previously  mandamus  was 

>  L.  B.  8  Q.  B.,  420 ;  8.  C,  L.  B.  7  E.  ft  Ir.  Ap.  496. 
'BE.  k  B.  612.  '7  H.  ft  N.  603. 
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not  the  remedy  :  Bush  v.  Beavan.^     (Wbldon,  J.     Previous   to        18^6 

that  Act,  can  you  find  any  case  where  a  mandamus  has  issued  to  a      Bx  parte 

private  Corporation  ?  )     No,  but  several  cases  where  it  was  refused.    ^  ^  »  »  o  "  • 

Ihe  King  v.  The  London  Assurance  Co*  is  one  of  these.     (Fishbr, 

J.     My  idea  was  that  a  mandamus  would  only  apply  to  municipal 

corporations.)     That  was  undoubtedly  the  case  in  England  before 

the  Statute  referred  to,  while  in  the  United  States  a  different  rule 

has  been  adopted :  Ang,  ^  Ames  Corp.  section  881 ;  Red/,  RaiL 

section  42.     (Duff,  J.       In    Stvan  v.    The  North   British  and 

/ju$tralasian  Haiboay  Co.*  it  was  held  an  action  on  the  case  will 

lie.)     Applying,  then,  the  admitted  principle  that  a  mandamus  is 

never  granted  when  there  is  another  remedy,  the  Court  will  refuse 

the    rule.     The   cases   of  The   Queen  v.    Ihe    Londonderry  and 

CoUraine  Railway  Co.*  and  The  Queen  v.  Wing,*  are  relied  upon 

by  the  applicant^  but  no  point  was  there  taken  that  the  Court  had 

no  right  to  grant  the  rule.     And  both  these  cases  were  also  long 

prior  to  Bush  v.  Beaoan.     The  Queen  v.  The  General  Cemetery  Co.^ 

is  also  relied  on,  but  the  point  does  not  appear  to  have  been  taken 

there  either.     Besides,  it  is  possible  that  in  the  Companies'  Clauses 

Consolidation  Act,  provision  was  made  for  mandamus.  (Wbldon, 

J.,  referred  to  The  Queen  v.  The  Commissioners  of  Sewerage.'')    The 

applicant  can  only  claim  this  as  a  prerogative  writ. 

Dr.  Tuck,  Q.  C,  in  support  of  the  rule.  No  doubt  the  writ  of 
mandamus  is  a  high  prerogative  writ,  and  until  recently,  that  is, 
since  about  1840,  has  not  been  granted  in  cases  of  this  kind.  But 
from  that  period  down  the  rule  has  been  differenf,  entirely  apart 
from  the  C.  L,  P.  Act.  The  matter  was  ably  argued  in  Norris  v. 
The  Irish  Land  Co.*  the  case  principally  relied  on  in  moving  for 
the  rule.  If  the  contention  of  the  other  side  is  correct,  surely 
the  able  counsel  in  England  in  the  cases  cited  would  not  have 
omitted  to  raise  the  objection.  The  cases  reviewed  by  McNamara, 
counsel  in  Norris  v.  The  Irish  Land  Co.,  all  go  to  shew  that  a 
mandamus  will  issue  to  a  private  corporation.  He  says  that  since 
1822  the  writ  has  been  granted  more  liberally,  and  no  member  of 

>  1  H.  ft  C.  600,  512.  '6  B.  k  Aid.  S99. 

'  7  H.  ft  N.  603.  *  13  Q.  B.  998. 

»17Q.  B.645.  'SE.  ftB.  415. 

IHan.  3.  *8E.  ftB.5ia. 
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IQ^Q-        the  Court  disputed  that  atatemeat.     He  also  coateDded,  fiom  the 
Ex  parte      facts  disclosed  by  the  affidavits,  it  was  mauifest  the  applicant  was 
Watsoh.    entitled  to  the  mandamus. 

C'T.  Adv.  VuU, 

The  judgment  of  the  Court  (Wkldok,  Fisubr,  Wetmorb  and 
DuFP,  J.  J.)  was  now  delivered  by 

Weldom^  J.  It  is  unnecessary  to  go  into  the  merits  of  this 
matter.  For  we  must  determine  whether  this  is  such  a  case  as  to 
call  for  the  exercise  of  the  powers  of  the  Court  in  issuing  a  writ 
of  mandamus,  which  is  a  high  prerogative  writ ;  for  it  is  an  estab* 
lished  rule  that  a  writ  of  mandamus  will  not  be  granted  where 
the  party  applying  for  it  has  another  specific  legal  remedy. 
There  must  in  all  cases  be  a  specific  legal  right,  as  well  as  a  want 
of  a  specific  legal  remedy,  in  order  to  found  an  application  for  a 
mandamus.  See  8  East.  R.  818 ;  1  T.  R.  896,  428 ;  8  T.  iJ, 
646 ;  2  M.Sf  ff.  646.  In  the  case  of  The  King  v.  The  London 
Assurance  Company,^  which  was  an  application  requiring  the 
company  to  transfer  certain  shares  of  the  company,  the  Court, 
in  refusing  to  grant  a  rule,  said:  "We  are  not  aware  of  any 
instance  of  a  mandamus  like  the  present  having  ever  been  granted, 
and  if  we  were  to  grant  this,  we  should  be  called  upon  to  inter- 
fere in  all  cases  of  dispute  between  the  members  of  private 
corporations.  This  company,  although  carried  on  under  a  Royal 
Charter,  is  a  mere  private  partnership.  But  the  writ  of  manda- 
mus is  a  high  prerogative  writ,  and  is  confined  to  cases  of  a  public 
nature.  The  writ  must  be  refused."  The  Common  Law  Proce- 
dure Act  in  England  gives  authority  to  the  Courts)  to  grant 
mandamus  in  certain  cases,  and  the  cases  referred  to  by  Mr.  Tuck 
were  decided  under  that  Act.  No  such  authority  is  given  to  us 
in  our  Common  Law  Procedure  Act 

The  rule  will  be  discharged — without  costs. 

Etde  discharged. 

» 5  B.  A  Aid.  899. 
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THE  SPRING  HILL  MINING  COMPANY  v.  SHARP  bt  ai.  1876 


Incorporated  Company — Officer  of —  Where  yuiUy  of  violation  of  the  by- 
laws  by  consent  or  direction  of  Board  of  Directors —  WTiether 
surety  of  officer  discharged  from  liability  to   Company 
in  such  case. 

An  order  of  the  directors  of  a  Company,  not  warranted  hj  the  act  of  incorpor< 
ation,  or  the  by-lawi,  will  not  relieve  the  surety  of  an  officer  of  the 
Company  from  his  liability  on  a  bond  given  to  the  Company,  conditioned, 
among  other  things,  that  the  officer  should  keep  and  obey  the  by-laws ; 
neither  would  an  order  or  direction  of  the  directors  with  respect  to  the  fands 
of  the  Company,  unless  within  the  legitimate  authority  of  the  board,  be  any 
justification  to  the  Treasurer,  for  committing  a  breach  of  his  bond  with 
reference  to  the  disposition  of  the  funds,  by  acting  in  direct  violation  of  the 
by-laws,  or  relieve  his  surety  firom  liability. 

This  was  an  action  on  a  bond  given  by  the  defendant  Sharp,  as 
Treasurer  of  the  Spring  Hill  Mining  Company,  and  by  the  other 
defendant,  Saunders,  as  surety  for  the  faithful  performance  of 
Sharp's  duties  as  Treasurer.  The  bond,  after  reciting  that  Sharp 
had  been  appointed  Treasurer  of  the  Company,  to  perform  such 
duties  as  properly  belonged  to  the  office  of  Treasurer,  or  as  the 
Directors  of  the  Company  might,  at  any  time  thereafter,  order, 
direct  and  appoint  to  be  done  by  him  as  such  Treasurer,  stated 
the  condition  of  the  bond  to  be  (inter  alia)  that  Sharp  should  at 
all  timed  thereafter,  so  long  as  he  continued  to  be  employed  as 
Treasurer,  well  and  faithfully  behave  himself  in  all  things  relating 
to  the  said  office,  or  to  the  duties  to  be  required  of  or  performed 
by  him  for  the  Company,  and  should  well  and  truly  account  with 
the  Company,  and  the  Directors  thereof,  whenever  thereunto 
required,  for  all  moneys,  funds,  securities,  books,  etc ,  which 
should  come  into  his  hands  during  his  service  as  Treasurer,  and 
pay  over  and  deliver  the  same,  or  any  of  them,  when  required  by 
the  Company,  or  the  Directors  for  the  time  being,  to  such  person 
or  persons  as  the  said  Directors  might  appoint  and  direct  to 
receive  the  same ;  and  should  well,  truly  and  faithfully  obey  and 
keep  all  such  by-laws,  regulations,  orders,  Act  of  Incorporation, 
directions  and  instructions  as  the  Board  of  Directors  for  the  time 
being,  or  the  said  Company,  should  make,  ordain,  prescribe  and 
appoint.  The  breaches  assigned  were — 1st.  That  while  Sharp 
held  the  office  of  Treasurer  of  the  Company,  he  wrongfully  with- 
held and  misapplied  divers  sums  of  money,  to  wit,  ihe  sum  of 
^9194,  which  had  been  collected  and  received  by  him  as  Trea* 
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^^^^        surer,  on  account  of  the  plaintiffs,  and  conyerted  the  same  to  his 

Thb  SpBne    own  use.     2nd.  That  while  Sharp  held  the  office  of  Treasurer, 

Hiu        the  sum  of  $9194  was  received  by  him  as  such  Treasurer,  and, 

^       '    though  often  requested  so  to  do«  he  did  not  account  for  the  same 

Sbabp.       to  the  plaintiffs,  but  wholly  neglected  and  omitted  so  to  do.     3rd. 

That  the  sum  of  $9194  came  into  the  hands  of  Sharp  as  Treasurer 

of  the  Company,  and,  though  often  requested  by  the  plaintiffs,  he 

did  not  pay  over  and  deliver  the  said  moneys  to  them,  but  wholly 

neglected  and  omitted  so  to  do. 

The  defendant,  Saunders,  pleaded,  1st.  That  by  a  by-law  of 
the  Company,  passed  on  the  19th  May,  1873,  it  was  provided 
that  the  Treasurer  should  make  his  cash  deposits  in  the  Bank 
of  New  Brunswick,  or  such  other  Bank  as  the  Directors  should 
appoint,  as  the  money  was  received,  and  that  all  checks  to  draw 
the  same  should  be  signed  by  the  President  or  two  IXrectorSj 
and  countersigned  by  the  Treasurer.  That,  by  a  further  by-law 
passed  at  the  same  time,  it  was  provided  that  the  Directors  should 
have  the  general  supervision  of  the  afiairs  of  the  Company. 
That  the  Directors  appointed  the  Bank  of  New  Brunswick  as  the 
Bank  in  which  the  Treasurer  was  to  make  his  cash  deposits. 
That  before  any  breach  of  the  condition  of  the  bond.  Sharp,  with 
the  knowledge  and  consent  of  the  Directors  of  the  Company,  and 
without  the  knowledge  or  consent  of  the  defendant,  Saunders, 
lent  the  money  to  other  persons,  whereby  the  defendant,  Saunders, 
was  discharged  from  liability  ;  and  that  all  such  loss  as  had  been 
sustained  by  the  plaintiffs  by  reason  of  the  supposed  breaches  of 
the  condition  of  the  bond,  had  arisen  by,  and  through  the 
negligence  and  misconduct  of  the  Directors,  and  not  otherwise. 
2..  That  before  any  of  the  supposed  breaches,  all  the  money  of 
the  plaintiffs,  in  the  hands  of  Sharp,  by  the  carelessness  and 
neglect  of  the  plaintiffs  and  of  the  Directors,  and  in  disobedience 
of  the  by-laws  of  the  Company,  were  not  deposited  in  the  Bank 
of  New  Brunswick  as  required  by  the  by-laws,  but  were,  with  the 
knowledge,  consent  and  authority  of  the  Directors,  and  without 
the  knowledge  or  consent  of  the  defendant^  Saunders,  kept  by 
Sharp  in  his  custody ;  and  by  the  like  knowledge,  consent  and 
authority  of  the  Directors,  and  without  the  knowledge  and 
consent  of  the  defendant,  Saunders,  were  not  drawn  out  of  any 
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Bank   by  check  signed  by  the  President  or  two  Directors,  and         ^^'^^ 
countersigned  by  the  Treasurer  of  the  Company,  but  were  paid    Tm  Spboto 
out  by  Sharp  by  his  own  check,   or  otherwise,  as  he  thought         ^°* 
proper,  whereby  the  defendant,  Saunders,  was    discharged   from  ^ 

liability  for  Sharp  in  that  respect.  Shabf. 

To  both  these  pleas  the  plaintiffs  demurred :  Joinders. 

June  2S.  Wddon,  Q.  C,  in  support  of  demurrers.  The  ques- 
tion here  is.  If  the  Directors  are  guilty  of  culpable  negligence,  is 
that  an  excuse  for  the  surety  of  an  officer  of  the  Company? 
Clearly  not :  Ang.  4r  Am.  Corp.  sec.  821 ;  Amherst  Bank  v.  Root;^ 
United  States  v.  Kirkpatrick  ;*  Minor  v.  Mechanics*  Bank  of  Alex- 
andria;*  7  Storey  455;  McTaggart  ▼.  fVatson;*  Madden  v.  Mc" 
MtUlin;*  Salem  Bank  v.  Gloucester  Bank.*  The  by-law  was 
binding  on  the  Directors,  and  their  allowing  Sharp  to  lend  the 
money  contrary  to  the  by-law  is  no  defence.  The  Directors,  like 
the  Treasurer,  are  only  agents  of  the  corporation,  and  the  wrongful 
act  of  one  set  of  agents  will  not  excuse  that  of  another.  (Wbt- 
MOBB,  J.,  referred  to  Fellows  y.  The  Albert  Mining  Co.'')  There  the 
Court  held  the  Directors  were  acting  in  violation  of  their  duties, 
and  the  instrument  was  void.  This  case  is  stronger,  because  they 
acted  in  direct  violation  of  the  by-law. 

Wm,  Jack,  Q.  C,  and  A,  L.  Palmer,  Q.  C,  contra.  The 
President  and  Directors  of  the  Plaintiff  Company  are  really  the 
plainti&;  and  if  their  acts  cannot  discharge  the  surety,  he 
never  could  be  discharged.  The  bond  is  to  perform  the  duties  of 
Treasurer,  and  do  what  the  Directors  order.  The  stockholders 
have,  by  their  by-law,  delegated  the  power,  as  to  Sharp  account- 
ing, to  the  Directors.  The  Directors  were  to  have  the  general 
management  and  supervision  of  the  affairs  of  the  Company,  and  if 
a  subordinate  officer  obeyed  the  Directors,  whether  the  latter  were 
violating  a  by-law  or  not,  he  would  not  be  guilty  of  a  wrong  to 
the  Company.  But  suppose  that  is  not  so,  if  Sharp  paid  the 
inoney  over  with  the  consent  of  the  Directors,  as  is  alleged,  that 
is  an  accounting  for  it  The  Directors  are  agents  of  the  Company, 
and  their  acts,  done  within  the  scope  of  their  powers,  bind  the 

>  a  Mete.  623.  '  6  Curtis,  244,  261. 

'7  Cnrt  446.  «3  a.  A  F.  626. 

•  13  Ir.  C.  L.  S.  806.  •  17  Mass.  28.  ^SYugB.203. 
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Company.     They  cited  Watts  v.  ShuUleworth ;'   The  General  Si4^m 
Navigation  Co.  v.  Rolt  ;'^  notes  to  2  Hare  Sf  fVal.  Am.  L.  C.  350. 
^Veldon,  Q.  C,  in  reply. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Allen«  C.  J.  We  think  both  these  pleas  are  bad  Assuming 
that  there  is  no  substantial  difference  between  the  act  done  by 
Sharp  with  the  consent j  and  an  act  done  by  the  authority ,  of  the 
Directors ;  the  pleas  allege  and  admit  that  it  was  Sh.irp's  duty 
under  the  by-laws  of  the  Company,  to  deposit  in  the  Bank  of 
New  Brunswick,  the  moneys  which  came  into  his  hands ;  that  he 
did  not  do  so ,  but,  with  the  knowledge,  consent  and  authority  of 
the  Directors,  kept  the  money  in  his  own  oust  ody,  and  lent  it,  or 
paid  it  out  as  he  thought  proper ;  and  not  in  the  manner  pre- 
scribed by  the  by-law.  These  pleas  raise  the  question  whether  an 
order  of  the  Directors,  made  in  violation  of  a  by-law  of  the 
Company,  will  relieve  the  surety  of  the  Treasurer  from  liability- 
We  think  it  will  not.  The  obligation  which  the  surety  enters  into 
is,  that  Sharp  will  keep  and  obey  the  by-laws  ;  and  certainly,  the 
mere  consent  of  the  Directors  that  he  should  violate  them  will 
not  discharge  the  surety.  But  we  put  the  case  on  a  broader 
ground,  viz :  that  an  order  of  the  Directors,  not  warranted  by 
the  act  of  incorporation,  or  the  by-laws  of  the  Company,  is  no 
justification  of  the  officer,  and  will  not  relieve  the  surety.  Ihe 
principle  involved  in  this  case  is  very  fully  considered,  and  the 
law  very  clearly  laid  down  by  Mr.  Justice  Storey,  in  the  case  of 
Minor  V.  The  Mechanics*  Bank  of  Alexandria.^  That  was  an 
action  against  the  sureties  in  a  bond  given  for  the  faithful  dis- 
charge ot  the  duties  of  the  cashier  of  a  Bank.  One  ground  of 
defence  was,  that  by  the  usage  and  practice  of  the  bank,  the 
cashier  had  allowed  customers  to  overdraw  their  accounts,  and  to 
have  their  checks  and  notes  charged,  without  funds  in  the  bank 
to  meet  them ;  and  it  was  contended  on  behalf  of  the  sureties, 
that  the  Jury  should  have  been  instructed  that  the  facts  constituted 
a  defence  to  the  action.  Mr.  Justice  Storbt,  delivering  the 
judgment  of  the  Court  of  error,  said :     *'  If  the  instruction  had 


>  5  H.  ft  N.  236. 


•6C.B.N.  S.  660. 


»  7  Cart.  445. 


Digitized  by 


Google 


MICH.iELMAS  TERM,  XL  VICT. 


607 


been  given,  and  therefore,  a  verdict  upon  the  issues  had  been 
found  for  the  defendants,  could  any  judgment  have  been  given 
upon  these  issues  in  favor  of  the  defendants  ;  or,  ought  the 
judgment  non  obstante  veredicto,  to  have  been  for  the  plaintiffs  ? 
If  it  ought,  then  the  error  becomes  wholly  immaterial,  since  in  no 
event  could  the  instruction,  in  point  of  law,  have  benefitted 
the  defendants.  ITpon  deliberate  consideration  we  are  of  opinion 
that  the  pleas  on  which  these  issues  are  founded  are  substantially 
bad.  They  set  up  a  defence  for  the  cashier,  that  his  omission 
well  and  truly  to  perform  the  duties  of  cashier,  was  by  the  wrong, 
coanivance  and  permission  of  tie  Board  of  Directors.  The 
question  then  comes  to  this — whether  any  act  or  vote  of  the 
Board  of  Directors,  in  violation  of  their  own  duties,  and  in  fraud 
of  the  rights  and  interest  of  the  stockholders  of  the  Bank,  could 
amount  to  a  justification  of  the  cashier,  who  was  a  partkeps 
criminis  f  We  are  of  opinion  that  it  could  not.  However  broad 
and  general  the  powers  of  the  direction  may  be  for  the  govern- 
ment and  management  of  the  concern?  of  the  Bank  by  the  general 
language  of  the  charter  and  by-laws,  those  powers  are  not 
unlimited,  but  must  receive  a  rational  exposition.  It  cannot  be 
pretended  that  the  Board  could,  by  a  vote,  authorize  the  cashier 
to  plunder  the  funds  of  the  bank,  or  to  cheat  the  stockholders  of 
their  interest  therein.  No  vote  could  authorize  the  Directors  to 
divide  among  themselves  the  capital  stock,  or  justify  the  officers 
of  the  bank  in  an  avowed  embezzlement  of  its  funds.  The  cases 
put  are  strong,  but  they  demonstrate  the  principle  only  in  a  more 
forcible  manner.  Every  act  of  fraud,  every  known  departure 
from  duty  by  the  board  in  connivance  with  the  cashier,  for  the 
plain  purpose  of  sacrifising  the  interest  of  the  stockholders, 
though  less  reprehensible  in  morals,  or  less  pernicious  in  its  effects 
than  the  cases  supposed,  would  still  be  an  excess  of  power, 
from  its  illegality,  and,  as  such,  void  as  an  authority  to  protect  the 
cashier  in  his  wrongful  compliance.  Now,  the  very  form  of  these 
pleas  set  up  the  wrong  and  connivance  of  the  Board  as  a  justifi- 
cation, and  such  wrong  and  connivance  cannot  for  a  moment  be 
admitted  as  an  excuse  for  misapplication  of  the  funds  of  the  Bank 
by  the  cashier.  The  instruction  prayed  for  proceeds  upon  the 
same  principle    as  the  pleas.      It  supposes  that  the  usage  and 
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1876         practice  of  the  cashier,  under  the  sanction  of  the  Board,  would 
Tn  SpBuie  justify  a  known  misapplication  of  the  funds  of  the  Bank.     What 

^"'^        is  that  usage  and  practice,  as  put  in  the  case  ?     It  is  a  usage  to 
^  allow  customers  to  overdraw,  and  to  have  their  checks  and  notes 

Sharp.  charged  up,  without  present  funds  in  the  Bank.  Stripped  of  all 
technical  disguise,  the  usage  and  practice  thus  attempted  to  be 
sanctioned,  is  a  usage  and  practice  to  misapply  the  funds  of  the 
Bank,  and  to  connive  at  the  withdrawal  of  the  same,  without  any 
security,  in  favor  of  certain  privileged  persons.  Such  a  usage 
and  practice  is  surely  a  manifest  departure  from  the  duty,  both  of 
the  Directorsi  and  the  cashier,  and  cannot  receive  any  countenance 
in  a  Court  of  justice.  It  could  not  be  supported  by  any  vote  of 
the  Directors,  however  formal ;  and,  therefore,  whenever  done  by 
the  cashier,  is  at  his  own  peril,  and  upon  the  responsibility  of 
himself  and  his  sureties."  This  clear  exposition  of  the  lawj  and 
its  applicability  to  the  question  now  before  us  warrants  the  some- 
what lengthy  quotation  of  the  language  of  the  learned  Judge, 
which  seems  to  us  to  be  conclusive  against  the  pleas  in  this  case. 

Obedience  of  the  by-laws  by  Sharp  was  one  of  the  very  things 
for  which  the  surety  bound  himself.  Can  he  be  heard  to  say  that 
he  is  absolved  Irom  his  liability  for  a  breach  of  those  by-laws 
because  the  Directors  of  the  Company,  in  breach  of  their  duty, 
either  consented  to,  or  authorized  the  violation  of  them  by  Sharp  ? 
No  order  or  direction  of  the  Directors  with  respect  to  the  funds 
of  the  Company,  unless  within  the  legitimate  authority  of  the 
Board,  would  be  any  justification  to  the  Treasurer.  An  order 
authorizing  him  to  retain  the  money  in  his  own  possession,  and  to 
pay  it  out  to  whomsoever  he  pleased,  either  by  his  own  check  or 
otherwise,  in  direct  violation  of  the  by-law,  which  requires  the 
money  to  be  paid  into  the  Bank  of  New  Brunswick,  and  to  be 
checked  out  in  a  particular  way^  is  a  clear  departure  from  the 
duty,  both  of  the  Directors  and  the  Treasurer,  and — to  use  the 
language  of  Mr.  Justice  Storbt— <^annot  be  supported  by  any 
vote  of  the  Directors,  however  formal.  This  principle  was 
acted  on  by  this  Court  in  the  case  of  FeUows  v.  Tht  Albert  Mining 
Co,^  where  it  was  held  that  a  resolution  of  the  Directors  of  the 

>  3  Pugs.  203. 
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Company  Toting  a  salary  to  the  President^  which  was  not  author- 
used  by  the  act  of  incorporation ,  was  invalid,  and  that  no  action 
could  be  maintained  on  a  bond  or  certificate  of  indebtedness 
under  the  corporate  seal,  founded  on  such  resolution. 

The  defendants'  counsel  relied  upon  the  language  of  Lord 
Bkouoham,  in  Mactaggart  v.  ft^atson,^  where,  speaking  of  the 
liability  of  sureties  and  the  duties  of  creditors  to  conduct  thera- 
selves  according  to  law,  he  says  :  *^  All  this  may  be  generally 
true,  and  yet,  it  cannot  avail  to  discharge  a  surety  who  has 
expressly  bound  himself  for  a  person^s  doing  certain  things,  unless 
it  can  be  shewn  that  the  party  taking  the  security  by  his  conduct 
either  prevented  the  things  from  being  done,  or  connived  at  their 
omission,  or  enabled  the  person  to  do  what  he  ought  not  to  have 
done,  or  leave  undone  what  he  ought  to  have  done  and  thati 
but  for  such  conduct,  the  omission  or  commission  would  not  have 
happened."  It  was  contended  that  the  present  case  came  entirely 
within  those  principles;  that  the  plaintiffs  by  their  acts  and 
conduct  had  enabled  Sharp  to  do  what  he  ought  not  to  have  done 
as  Treasurer,  and  that  they  could  not  take  advantage  of  their  own 
wrongful  act.  Had  the  plaintiffs  been  individuals  suing  in  their 
own  right,  and  capable  of  acting  in  person,  we  are  not  prepared 
to  dispute  the  proposition ;  but  we  think  there  is  a  difficulty  in 
applying  the  same  rule  to  a  corporation.  The  Directors  are 
merely  the  agents  of  the  Company.  Their  duties  are  pointed  out 
by  the  Act  of  Incorporation,  or  prescribed  by  the  by-laws,  which 
are  the  promulgated  will  of  the  Company.  While  they  act  within 
the  limits  of  (h6  authority  thus  given  them,  the  Company  is  liable 
for  their  acts ;  but  beyond  those  limits  they  cannot  bind  their  prin- 
dpals.  See  the  case  of  The  Salem  Bank  v.  The  Gloucester  Bank,* 
As  the  by-laws  of  the  Company  are  expressly  referred  to  in  the 
bond  in  this  case,  the  sureties  are  bound  to  know  the  duties  they 
prescribei  and  it  is  no  justification  to  say  that  the  Directors 
authorized  the  Treasurer  to  violate  the  by-law,  and  to  commit  a 
breach  of  his  duty. 

It  was  also  contended,  that  as  by  the  condition  of  the  bond,  the 
Treasurer  was  bound  to  obey  the  orders  of  the  Directors,  any 
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^^^<^        order  they  made  respectiag  the  appropriation  or  payment  of  the 

Tn  Snivo    funds  of  the  Company,  was  a  jostification  to  him«  if  he  acted  in 

^"'^         accordance  with  it,  and  a  discharge  of  his  sureties.     But  those 

words  of  the  condition  must  receive  a  reasonable  construction: 

V. 

Shabt.  they  must  necessarily  mean  such  orders,  directions  and  instructions 
as  the  Directors  can  lawfully  make  and  give ;  not  any  orders  they 
may  choose  to  make  in  excess  of  their  powers.  The  general 
supervision  over  the  affairs  of  the  Company,  which  the  Directors 
have,  must  be  exercised  within  the  limits  of  their  duties,  as 
defined  by  the  Act  of  Incorporation  and  the  by-laws.  To  give  the 
words  oi  the  condition  the  unlimited  construction  contended  for, 
would  entirely  defeat  the  object  for  which  the  by-law  was  passed, 
directing  the  Company's  moneys  to  be  paid  into  the  Bank,  and 
the  manner  in  which  they  were  to  be  drawn  out.  The  construe 
tion  of  the  by-law  contended  for  by  the  defendants,  therefore, 
cannot  prevail.  ^ 

For  these  reasons,  we  think  the  pleas  are  bad,  and  that  the 
plaintiffs  are  entitled  to  judgment  on  the  demurrers. 

Wkldon,  J.,  stated  that  he  had  written  out  a  judgment  agreeing 

with  the  principles  laid  down  by  the  learned  Chief  Justice,  in 

which  he  referred  to  the  following  additional  cases :  Newman  v. 

Newman;^  Collins  v.   Gwynne;*  Black  v.    Ths   Ottaman   Bank;* 

Dawson  V.  Lawes  ;*  Samuel  v.  Howarth  ;*  Eyre  v.  Everitt  ;*  Creigh- 

ton  V.  RankineJ 

Judgment  for  'plaintiffs. 

1876  CURRIER   V.  CROSBY. 


^»  County  Courts — Appeal  from^^ Necessity  of  order  staying  proceedings — 

J^ractice, 

The  time  within  which  an  appeal  may  be  made  from  the  decision  of  a  Judge  of 
a  County  Court  is  not  limited  to  twenty  days ;  and  though,  if  within  that 
period,  no  order  of  the  Judge  is  obtained  staying  proceedings,  the  successful 
party  might  sign  judgment,  yet  when  he  has  not  done  so,  and  &e  proper  bond  is 
afterwards  given  and  the  Judge  certifies  the  case  to  the  Supreme  Court,  the 
Court  will  hear  the  appeal. 

This  was  an  application  to  strike  this  cause  off  the  appeal 

paper,  on  the  ground  that  the  appeal  was  too  late.     It  was  an 

UM.  AS.  66.  "SBing.  644. 

•SJur.  N.  8.  801.  *  Kay  280. 

»  8  Mer.  272.  *  1  Buss.  381.  ^  7  CI.  ft  F.  325. 
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appeal  from  a  decision  of  the  Judge  of  the  County  Court  of  York,  ^^^^ 
refusing  a  motion  by  the  defendant  for  a  new  trial.  No  applica-  Currub 
tion  was  made  to  the  Judge  of  the  County  Court  to  stay  the 
proceedings,  in  order  to  enable  the  defendant  to  perfect  his 
.appeal^  nor  did  he  file  the  bond  for  costs  till  more  than  twenty 
days  after  the  decision  of  the  Judge ;  but  when  the  bond 
was  filed,  the  Judge  made  an  order  staying  the  proceedings  till 
judgment  was  given  on  appeal,  and  certified  the  proceedings  to 
the  Supreme  Court. 

Oct.  10.  C  N.  Skinner^  Q.  C,  shewed  cause,  and  contended, 
1.  That  the  application,  if  any  could  be  successful,  should  have 
been  to  set  aside  the  order  of  the  County  Court  Judge.  8.  That 
the  appeal  was  taken  in  time.  The  appellant  was  not  cut  down 
to  the  twenty  days  ;  this  pirovision  only  applied  to  the  Judge 
staying  proceedings,  so  as  to  prevent  the  successful  party  in  the 
Court  below  signing  judgment.  The  respondent  had  his  bond, 
the  proceedings  were  stayed,  and  the  appeal  was  now  properly 
before  this  Court. 

C.  H.  B,  Fisher,  in  support  of  the  rule,  contended  that  the 
party  appealing  must  do  so  within  twenty  days — that  the  jurisdic- 
tion to  make  the  sec  on  d  order  staying  proceedings  till  judgment 
on  appeal,  depended  entirely  on  the  existence  of  the  first  order, 
whieh  must  be  obtained,  and  the  bond  filed  within  the  period  of 

twenty  days. 

Cur.  Adv.  VuH. 

The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.,  The  24th  section  of  the  County  Court  Act,  30 
Vic.  c.  10,  gives  an  appeal  to  this  Court  to  any  party  dissatisfied 
with  the  decision  of  the  Judge  of  the  County  Court,  and  author- 
izes such  Judge  Co  stay  proceedings  in  the  suit  till  judgment  is 
given  on  the  appeal ;  and  further  directs  that  if  the  party  wishing 
to  appeal  give  a  bond  for  costs,  the  Judge  shall  certify  the  pro- 
ceedings to  this  Court.  This  was  amended  by  the  4th  section  of 
the  Act  83  Vic.  c.  20,  which  authorizes  the  Judge  of  the  County 
Court,  on  application  of  the  appellant,  to  stay  the  proceedings  for 
a  time  not  exceeding  twenty  days,  to  enable  him  to  perfect  his 
bond ;  and  directs,  that  in  case  the  bond  is  perfected  and 
deposited  with  the  Clerk  of  the  Court,  the  Judge  shall  further 
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18^^  stay  the  proceedings  till  judgment  is  given  on  appeal.  His  Honor 
Cubbub  here  referred  to  the  facts  as  stated  aboYe,  and  continued : — As  no 
preliminary  order  was  made  to  stay  the  proceedings,  the  plainti£F 
might  have  signed  judgment ;  but  as  he  did  not  do  so,  we  think 
there  is  nothing  in  the  Act  to  prevent  the  defendant  from  appeal- 
ing afler  the  expiration  of  twenty  days  from  the  time  of  the 
Judge's  decision.  The  Act  expressly  gives  an  appeal  to  any 
person  dissatisfied  with  the  decision  of  the  County  Court.  It  is 
only  by  implication,  (if  at  all,)  that  the  time  is  limited  to  twenty 
days  after  the  decision.  If  the  successful  party  in  the  Court  below 
does  not  sign  his  judgment  at  the  expiration  of  twenty  days,  and 
a  proper  bond  is  given,  and  the  Judge  then  makes  an  order  under 
the  Act  33  Vic.  c.  20,  to  stay  the  proceedings  and  certifies  the 
case  to  this  Court,  we  think  we  have  no  right  to  refuse  to  hear  it, 
because  no  application  was  made  to  the  Judge  for  a  preliminary 
order  to  stay  the  proceedings  within  twenty  days  after  his 
decision. 

Utile  discharged  without  eogts.^ 


1876  THE  QUEEN  v.  FERGUSON. 


Oct.  [Cbowv  Cao  Bmibtb).] 

Criminal  law — .Evidence — Larceny — Declaration  of  prisoner  hrfore  being 

charged  with  crime  as  to  where  he  got  property —  W?iether 

admissible  on  his  behalf, 

A  declaration  made  hj  a  prisoner,  tried  on  an  indictment  for  larceny,  before  he 
was  charged  with  the  crime,  in  answer  to  a  question  asked  him,  where  he  got 
the  properly,  is  evidence  on  his  behal£ 

On  the  trial  of  an  indictment  for  larceny  of  a  watch,  the  prisoner's  connsel  called 
a  witness  W.,  who  stated  that  the  prisoner  was  drinking  at  a  public  house  on 
the  evening  when  the  alleged  ofience  was  committed,  and  had  the  watch  with 
him ;  that  W.  went  home  with  the  prisoner,  and  they  sat  down  in  the  house ; 
that  while  they  were  sitting  there,  the  prisoner  fell  upon  the  floor,  and  the 
watch  fell  out  of  his  pocket,  and  W.  picked  it  up  and  asked  him  where  he  got 
it.  His  answer  to  this  question  was  rejected.  The  prisoner  being  convicted, 
it  was  held  by  the  Court  on  a  case  reserved,  that  the  evidence  &ould  have 
been  received,  and  the  conviction  was  quashed. 

This  was  a  case  reserved  by  the  Judge  of  the  County  Ck>urt  of 
Westmorland ;'   and  the  question  was,  whether  on  the  tiial  of  an 

>  See  Franeia  v.  DowdaweUf  L.  B.,  9  C.  P.  423. 
'  In  this  case  the  Judge  made  a  return  of  all  the  evidence,  which  the  learned 
Chief  Justice  stated  was  not  the  proper  course ;  that  he  should  have  reported  a 
case  for  the  opinion  of  the  Court. 
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indictmeDt  for  larceny,  a  declaration  made  by  the  prisoner  before         ^^^^ 
he  was  charged  with  the  ciime,  in  answer  to  a  question  asked    Thb  Qdim 
him,  where  he  got  the  property,  is  evidence  on  his  behalf. 

The  prosecutor  and  the  prisoner  had  been  drinking  together  in 
a  public  house,  and  were  both  somewhat  intoxicated.  They  went 
out  of  the  house  together  in  the  evening,  and,  according  to  the 
evidence  of  the  prosecutor,  the  prisoner  induced  him  to  go  to  a 
barn,  and  there  knocked  him  down  and  forcibly  took  away  his 
watch,  after  which  the  prisoner  ran  away.  The  prosecutor  made 
the  charge  against  him  next  morning,  and  he  was  arrested.  I'he 
prisoner  called  one  Wilmot  as  a  witness,  who  stated  that  the 
prisoner  was  drinking  at  a  public  house  on  the  evening  spoken  of, 
and  had  the  watch  with  him ;  that  Wilmot  went  home  with  him, 
and  they  sat  down  in  the  house;  that  while  they  were  sitting 
there  the  prisoner  fell  upon  the  floor,  and  the  watch  fell  out  of 
his  pocket ;  and  that  Wilmot  picked  it  up,  and  asked  him  where 
he  got  it.     His  answer  to  this  question  was  rejected  by  the  Judge. 

Oct.  20.  D.  L.  Hanington^  for  the  prisoner,  contended  that 
the  evidence  was  improperly  rejected.  A  crime  of  theft,  where 
the  possession  of  the  thing  alleged  to  have  been  stolen  goes  to  the 
prisoner,  is  different  from  other  crimes.  In  such  a  case  the 
possession  is  most  important,  and  declarations  accompanying  the 
posesssion,  and  explanatory  of  it,  made  before  the  prisoner  is 
charged  with  the  theft,  are  admissible  as  part  of  the  res  gesUB, 

No  counsel  appeared  for  the  Crown. 

Cur.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Alusn,  C.  J.  We  think  this  evidence  should  have  been 
received.  In  Reg,  v.  Abrahams^  on  an  indictment  for  burglary, 
where  some  of  the  property  taken  from  the  prosecutor's  shop  had' 
been  found  in  the  prisoner's  house,  but  not  concealed,  and  the 
prisoner's  counsel,  in  addressing  the  jury,  urged  that  this  circum- 
stance was  consistent  with  the  account  which  the  prisoner  had,  as 
he  was  instructed,  given  of  the  way  in  which  the  articles  came 
into  his  possession,  namely,  that  he  had  found  them  in  a  field ; 
Alderson,  B.,  in  charging  the  jury,  said:    '^That  if  it   had 
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^^.^^         appeared  that  before  suspicion  attached  on  the  prisoner,  he  had 
Tin  QnuK    giyen  this  account  of  his  possession  of  the  property  to  his  neigh^ 
bors— the  property  being  there  at  the  time,  and  before  search 
made — he  had  not  the  slightest  doubt  that,  valeal  quantum,  this 
would  have  beeu  very  competent  evidence  for  the  prisoner." 

The  facts  of  the  prebent  case  are  quite  as  strong  as  those  in  the 
case  cited.  The  prisoner  here  did  not  conceal  the  watch ;  his 
statement  of  the  way  in  which  it  came  into  his  possession  was 
made  before  he  was  charged  with  the  crime ;  the  watch  was  there 
at  the  time  he  made  the  statement ;  and  it  was  made  in  answer  to 
an  inquiry  hy  Wilmot  respecting  it.  On  the  authority  ti  that 
case,  we  think  the  prisoner's  statement  should  have  been  received. 

ConvietioH  qwuhed. 

1876  Dob  dbm.  FAIRVVEATHER  v.  NEVERS. 


Oti. 


Evidetwe — Deed —  Where  there  is  stibscribing  witness — Necessity  of  calUng 

— Ejectment — Possession — Title  hy — Acts  of  trespass  and  acts  of 

possession — Directing  jury  as  to — Bioepression  by  Judge 

of  his  opinion  to  jury  on  question  of  fact-^ 

Misdirection — New  trial. 

The  case  of  Whyman  v.  Oarthf^  having  been  decided  before  the  Common  Law 
Procedure  Act  1854,  sec.  26,  from  which  the  Act  of  Assembly  19  Vic.  c.  41,  sec. 
18  is  copied,  deciding  that  the  subscribing  witness  to  a  deed  must  be  called, 
is  not  applicable  to  the  case  of  a  deed  executed  since  the  passing  of  that 
Act. 

It  is  not  a  ground  for  a  new  trial,  that  the  Judge  has  expressed  an  opinion  to 
the  jury  upon  a  question  of  &ct,  provided  he  did  not  withdraw  the  considera> 
tion  of  the  question  from  them,  even  though  the  opinion  expressed  was 
incorrect. 

In  an  action  of  ejectment,  where  the  defendant  claimed  title  by  possession,  and 
relied  on  the  fJBLCt  that  the  defendant's  father  had  cut  wood  on  two  occasions 
spoken  of  and  he  had  pastured  his  cattle  there,  it  was  held  not  improper  for 
the  Judge  to  express  the  strong  opinion  which  he  entertained  tiiat  the  acts 
relied  on  were,  under  the  circumstances  of  the  case,  mere  acts  of  trespass^ 
and  not  acts  of  possession ;  and  that  it  would  have  been  a  very  unsatis&ctory 

.  mode  of  leaving  the  question  to  the  jury  if  he  had  merely  told  them  that  i£ 
they  believed  the  defendant's  £Either  had  cut  the  wood  on  the  occasions  spoken 
of  and  he  had  pastured  his  cattle  there,  as  he  said,  and  they  thought  these 
acts  were  acts  of  ownership  and  not  mere  acts  of  trespass,  to  find  a  verdict  for 
defendant. 

Ejectment  for  a  lot  of  land  on  Oromocto  Island,  distinguished 
as  lot  No.  Sly  tried  at  the  Sunbury  Circuit  before  Allen,  C.  J. 
The  lessor  of  the  plaintiff  claimed  as  assignee  under  the  Insolvent 
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Act,  of  Dennis  Haney,  and  gave  in  evidence  a  deed  of  the  land  18T6 
from  Charles  Simonds  to  John  Glasier  and  Stephen  Glasier,  dated  Dot  dem, 
the  2Srd  August  1838,  and  a  deed  from  John  and  Stephen  ^airwiathib 
Glasier  to  Dennis  Haney,  dated  the  29th  June  1854.  It  did  not  nitim 
appear  that  Charles  Simonds  had  any  title  to  the  land  ;  but  ia 
18SS  it  was  in  the  possession  of  the  late  George  Hayward,  Esq., 
of  Lincoln,  who  cut  the  grass  upon  it  that  year,  and  in  the  follow- 
ing year,  professing  to  act  for  Simonds,  put  Messrs.  Glasier  in 
possession,  under  an  agreement  to  purchase.  Messrs.  Glasier 
continued  in  possession  of  the  lot,  cutting  the  grass  upon  it  every 
year,  until  they  sold  to  Haney  in  1864,  after  which  he  occupied 
it  in  the  same  way,  and  built  a  barn  upon  it,  and  continued  in 
possession  till  the  autumn  of  1873,  when  he  became  insolvent, 
and  left  the  country.  The  land  on  Oromocto  Island  was  used 
almost  entirely  as  meadow,  and  the  several  proprietors  usually 
pastured  their  cattle  upon  it  in  the  autumn,  after  the  grass  was 
cut.  There  were  no  fences  dividing  the  respective  lots.  The 
defendant  lived  about  a  mile  distant  from  the  lot ;  and  while 
Haney  was  in  possession  of  it  the  defendant  applied  to  him,  and 
obtained  permission  to  pasture  a  cow  upon  it.  The  defence  was^ 
that  the  title  to  the  land  was  in  George  Nevers,  the  defendant's 
father,  either  by  documentary  title,  or  by  possession ;  and  the 
defendant  claimed  as  one  of  the  heirs  of  his  father.     To  make  out  • 

the  documentary  title  he  gave  in  evidence  ;  1st,  a  certified  copy  of 
a  grant  from  the  Crown,  issued  in  Nova  Scotia,  while  this  Province 
formed  part  of  it,  of  the  Township  of  Maugerville,  and  several 
Islands,  including  Oromocto  Island — ^the  tract  being  divided  into 
sixty- four  shares,  three  of  which  are  granted  to  one  Francis 
Peabody ;  2nd,  a  deed  from  Francis  Peabody  to  Samuel  Nevers, 
dated  19th  February  1823,  of  several  lots  of  land  on  Oromocto 
Island,  including  the  land  in  question ;  and  3rd,  a  deed  from 
Samuel  Nevers  to  George  Nevers  ( the  defendant's  father),  of 
the  same  land,  dated  the  6th  August  1824.  The  defendant  also 
gave  evidence  that  his  father  had  cut  the  grass  on  this  lot  every 
year  from  the  time  he  (defendant)  was  sixteen  years  of  age  till  he 
was  twenty-one — ^which  was  in  the  year  1836  ;  that  he  did  not  know 
of  his  father  cutting  any  grass  on  the  lot  after  1886 ;  but  that  in 
the  winter  of  1839^  he  cat  several  loads  of  wood  upon  it^  and  hauled 
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187^-        them  home  for  fuel,  and  that  he  did  the  same  in  the  winter  of 
Doe  dem.      1843 ;    after  which,  his  father  did  nothing  upon  the  land.     His 

Faibweatheb  father  died  in  1857,  and  after  Haney  left  in  1873,  the  defendant 
NiTKiw       ^^^  possession  of  the  lot.     He  stated  that  he  had  pastured  his 
cattle  upon  the  lot  everj  year  since  his  father's  death. 

The  learned  Chief  Justice  directed  the  jury  that  the  plaintiff 
had  not  proved  a  documentary  title  to  the  land,  because  there  was 
no  evidence  of  title  in  Charles  Simonds,  under  whom  Glasier 
claimed ;  and,  therefore,  to  enable  the  plaintiff  to  recover,  he 
must  make  out  a  title  by  possession.  That  the  defendant  had 
proved  a  documentary  title  to  an  undivided  portion  of  the  land, 
by  the  grant  and  the  deed  from  Peabody,  and  by  descent,  and 
would  be  entitled  to  hold  such  portion,  unless  his  father  had  lost 
the  title  by  some  other  person  having  had  the  possession.  That 
by  the  Maugerville  grant  the  shares  were  undivided,  and,  there- 
fore, Peabody  could  not  convey  the  whole  of  lot  No.  31,  Admit* 
ting  that  the  defendant's  father  had  a  title  to  the  lot,  if  he  was 
out  of  possession  for  twenty  years,  and  some  other  person  was  in 
possession  during  that  time,  claiming  the  land  as  his  own,  and 
taking  the  rents  and  profits  of  it,  his  father  would  lose  his  title, 
and  the  defendant  would  have  no  right  to  the  land.  If  the 
evidence  satisfied  them  that  Messrs    Glasier  took  possession  in 

^  1834,  or  even  in  1836  (the  last  year  the  defendant  said  his  father 

had  cut  the  grass),  and  had  the  exclusive  possession  by  cutting 
the  grass  on  it  every  year  till  they  sold  to  Haney  in  1854,  and 
Haney  then  went  into  possession,  claiming  under  the  deed,  and 
continued  to  occupy  it  by  cutting  the  grass  and  taking  away  the 
hay  every  year  till  1873,  the  title  of  the  lessor  of  the  plaintiff,  as 
assignee  of  Haney  under  the  Insolvent  Act,  was  made  out,  and  he 
was  entitled  to  a  verdict.  That  they  had  a  right  to  look  to  the 
nature  and  character  of  the  land,  in  order  to  determine  whether 
there  was  a  possession  or  not.  That  what  would  amount  to  a 
possession  of  one  kind  of  land,  might  not  be  sufficient  for 
another.  This  was  meadow  land,  and  principally  valuable  only 
for  the  purpose  of  cutting  grass;  and  a  man  who  cut  and  took 
away  the  grass  from  such  a  lot  continuously,  year  afber  year,  would 
certainly  be  deemed  to  be  in  possession  of  it,  though  he  might  not 
set  his  foot  upon  it  during  the  rest  oi  the  year^  and  he  should  say. 
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that  under  such  circumstances,  the  fact  of  another  person  entering         ^BTe 
on  the  land  once  or  twice,  at  isolated  periods,  and  cutting  some     Doe  dem, 
trees,  would  not  be  acts  of  possession,  but  rather  acts  of  trespass,  ^abwiathib 
particularly  if  such  acts  were  done  in  the  winter  season,  when  the 
person  in  possession  of  the  land  would  probably  not  hare  an 
opportunity  of  seeing  and  preventing  them.     They  must  bear  in 
mind  that  the  defendant's  father  was  living  in  sight  of  the  land 
from  the  year  1836 — the  last  time  that  it  was  sworn  that  he  had 
cut  the  grass — till  his  death  in  1857 ;  and  there  was  no  evidence 
that  during  all  that  time  he  had  ever  claimed  the  land,  or  made 
any  objection  to  other  persons  cutting  and  taking  away  the  grass, 
though  he  must  necessarily  have  known  that  they  were  doing  so. 
Could  they  think  that,  under  these  circumstances,  his  cutting  the 
wood  on  the  lot,  on  the  two  occasions  spoken  of,  was  in  the 
exercise  of  any  claim  of  right  to  the  land  ?     He  was  not  prepared 
to  say  that  such  isolated  acts  as  these  would  interrupt  the  posses* 
sion  of  a  man  who  was  taking  the  substantial  profits  of  the  land-^ 
the  grass ;  but  the  question  of  possession  was  for  them  to  deter- 
mine.    It  was  not  denied  that  the  defendant  had  asked  Haney's 
permission  to  pasture  his  cattle  on  the  Island :  that  was  entirely 
inconsistent  with  his  claim  of  ownership.     Even  if  he  did  pasture 
his  cows  there  every  autumn,  if  he  allowed  Haney  to  take  the 
substantial  profits  of  the  land,  he  should  say  it  was  not  an  act  of 
ownership,  but  rather  a  trespass,  particularly  as  there  was  no 
evidence  that  Haney  knew  anything  of  it.     Whether  the  defendant 
did  so  pasture  his  cattle  or  not,  depended  entirely  on  his  own 
testimony,  the  credibility  of  which  was  for  them  to  determine  upon. 
Verdict  tor  the  plaintifiT. 

On  a  former  day  of  this  term,  C.  H.  B.  Fisher  moved  for  a  rule  7iisi 
for  a  new  trial  on  the  grounds,l,  of  the  improper  reception  in  evidence 
of  the  deed  from  J.  &  S.  Glasier  to  Dennis  Haney.  There  being  a  sub- 
scribing  witness  to  the  deed,  the  evidence  by  the  grantee  of  its 
execution  was  not  sufficient :  fVhyman  v.  Oarth.^  2,  Misdirection 
in  leaving  to  the  jury  to  find  whether  acts  of  the  defendant  and 
his  father  since  the  year  1834  were  acts  of  ownership  and 
expressing    to    them    the  opinion    that  they  were    not    acts    of 
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^^"^^        ownership.     8.    In  not    directing    the   jury  that  there  was    no 

Doe  dem,     evidence  of  a  continuous  possession  in    plaintiff  and  Haney  for 
Paiewiathib   ^^^^^  y^j^„ 

••  C^9T.  Adv.  VuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Weldon,  J.  We  think  there  is  no  ground  for  a  rule  in  this 
case.  There  cannot  be  any  objection  to  the  admission  in  evidence 
of  the  deed  from  Glasier  to  Haney — ^the  subscribing  witness 
being  dead.  The  case  of  Whyman  v.  Garth,^  therefore,  does  not 
apply,  even  admitting  that  under  the  act  19  Vic.  c.  41,  ^ec.  18, 
(which  is  copied  from  the  26th  section  of  the  Common  Law 
Procedure  Act^  1854^)  it  would  be  necessary  to  call  the 
witness,  if  living.  Whyman  v.  Garth  was  decided  before  the 
Common  Law  Procedure  Act,  1854,  passed ;  it  has,  therefore,  no 
application  to  this  case.  On  the  other  ground,  we  think  there 
was  no  misdirection.  There  was  clear  evidence  by  the  plaintiff 
of  continuous  possession  iti  Glasier  and  Haney,  claiming  under 
him,  from  the  year  1834  till  1878,  inclusive,  by  taking  the  sub- 
stantial profits  of  the  land,  namely — the  grass — without  any 
objection  by  the  defendant  or  his  father,  under  whom  he  claims 
as  heir^  though  the  father  up  to  the  time  of  his  death  in  1857, 
and  the  defendant  since  that  time,  had  been  living  in  sight  of  the 
land,  and  must  have  known  that  other  persons  were  cutting  the 
grass,  making  it  into  hay,  and  hauling  it  away  from  the  land  year 
after  year  during  all  that  time.  The  defendant's  answer  to  this 
was,  that  his  father  had  cut  the  grass  on  the  lot  in  the  year  1836, 
and  had  cut  some  wood  upon  it  in  1839  and  also  in  1843,  and  that 
he,  himself,  had  pastured  his  cattle  upon  it  every  year  during  the 
time  Haney  held  the  lot.  Whether  the  defendant's  father  did 
cut  the  grass  in  1836,  depended  entirely  upon  his  unsupported 
testimony,  and  is  distinctly  contradicted  by  the  evidence  of  Glasier 
and  by  other  testimony ;  and  his  statement  that  he  pastured  his 
cattle  on  the  lot,  as  a  right,  is  entirely  inconsistent  with  the  fact 
of  his  applying  to  Haney  for  permission  to  do  so.  But,  admitting 
that  the  defendant's  father  was  in  possession  of  the  land  in  1836, 
if  he  then  discontinued  the  possession,  and  Glasier  and  Haney 
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have  been  in  the  continuous  possession  from  that  time  till  1874,         ^^^^ 

when  the  defendant  entered  and  took  possession,  and  the  case  was      Doe  dm. 

properly  left  to  the  jury  as  to  the  acts  relied  on  by  the  defendant,  ^^^^^' 

as  acts  of  possession,  the  verdict  is  right.     It  is  not  contended 

that  the  evidence  did  not  warrant  the  verdict.     The  objection  is, 

that  the  jury  must  have  been  influenced   by  the  strong  opinion 

expressed  by  the  Chief  Justice  at  the  trial  that  the  acts  relied  on 

by  the  defendant  were,  under  the  circumstances  of  this  case,  mere 

sets  of  trespass,  and  not  acts  of  possession.     It  is  not  a  ground 

for  a  new  trial,  that  the  Judge  has  expressed  an  opinion   to  the 

jury  upon  a  question  of  fact,  provided  he  did  not   withdraw  the 

consideration  of  the  question  from  them,  even  though  the  opinion 

expressed  was  incorrect :  Taylor  v.  Ashtan^     But  we  are  satisfied 

that  the  opinion  expressed  in  this  case  was  correct,  as  applied  to 

the  evidence,  even  if  it  can  be  considered  as  an  opinion  upon  a 

question  of  fact.     It  appears  to  us,  however,  that  it  was  rather 

more  a  question  of  law  than  of  fact,  or  at  least  a  mixed  question, 

whether  the  acts  proved  by  the  defendant,  assuming  them  to   be 

true,  were  acts  of  possession,  or  mere  acts  of  trespass 

In  Taylor  on  Evidence,  sec.  22,  some  very  appropriate  remariu 
will  be  found  on  the  subject  of  the  Judge  expressing  an  opinion 
on  the  merits  of  the  case.  It  is  there  said :  "  It  may  well  be 
doubted,  whether  in  the  great  majority  of  instances,  it  would  not 
promote  the  real  interests  of  justice,  if  the  Judge  were  temperately 
to  state  to  the  jury  what  opinions  he  had  formed  respecting  the 
merits  of  the  case,  and  the  mode  by  which  he  had  arrived  at  his 
conclusions.  The  jury  would  still  have  the  undisputed  power  of 
deciding  the  question  as  they  thought  fit;  but  they  would  have 
the  advantage  of  being  advised  by  a  man  no  more  liable  than 
themselves  to  prejudice  or  partiality,  whose  long  experience  in 
courts  of  justice  must,  of  necessity,  have  rendered  him  far  more 
competent  than  they  can  be  to  unravel  the  tangled  threads  of 
conflicting  testimony.  The  too  common  mode  of  summing  up— 
'  Gentlemen,  if  you  think  so  and  so,  you  will  find  for  the  plaintiff; 
if  you  think  otherwise,  you  will  find  for  the  defendant;  the 
question  is  for  you' — though  sanctioned  by  the  practice  of  many 
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^^"^^        able,  but  somewhat  lazy  Judges,  and  though  possibly  in  accord- 
Poe  dem.     ance  with  the  strict  theory  of  a  trial  by  jury,  is  but  little  calculated 
to  promote  the  attainment  of  truth;  and  in  complicated  cases, 
before  a  petty  jury,  is  almost  tantamount,  if  not  to  a  direct  denial 
of  justice,  at  least  to  a  decision  of  the  issue  by  lot." 

No  doubt  the  jury  were  influenced  by  the  opinion  expressed  by 
the  Chief  Justice  on  the  alleged  acts  of  possession  by  the  defend- 
ant, and  we  think  properly  so.  It  would,  in  our  opinion,  have 
been  a  very  unsatisfactory  mode  of  leaving  this  question  to  the 
jury,  and  not  likely  to  promote  the  ends  of  justice,  if  the  Chief 
Justice  had  merely  told  them  that  if  they  believed  the  defendant's 
father  had  cut  wood  on  the  lot  on  the  two  occasions  he  spoke  of, 
and  he  had  pastured  his  cattle  there,  as  he  said,  and  they  thought 
these  acts  were  acts  of  ownership,  and  not  mere  acts  of  trespass, 
to  find  a  verdict  for  the  defendant.  Tet  this  is  substantially  the 
manner  in  which  the  defendant's  counsel  contends  the  ease  ought 
to  have  been  left.  Without  a  direction  from  the  Judge  as  to 
what  acts  would,  under  the  particular  circumstances  of  this  case, 
be  acts  of  ownership,  and  what  would  be  mere  acts  of  trespass, 
how  could  a  jury  possibly  arrive  at  anything  like  a  just  conclusion, 
except  by  a  mere  chance  ?  Having  had  the  benefit  of  the  Judge's 
opinion  on  this  point,  the  jury  were  left  free  to  decide  the  ques- 
tion as  they  thought  proper,  and  their  verdict  is  fully  warranted 
by  the  evidence  on  all  the  points. 

The  rule  will,  therefore,  be  refused. 

EuU  refused. 
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FlAifies*  Act,  31  Vic.  c.  60,  see.  2—  Whether  lease  hy  Dominion  of  Canada  ^^* 

of  exdimve  right  of  filing  in  rivers  above  flow  of  tide  is  valid. 

Flaintiif  waa  leasee  of  a  part  of  the  Soath-West  Miramichi  Birer,  for  the  purpose 
of  fly-fishing  for  salmoiii  by  virtue  of  a  lease  granted  to  him  by  the  Minister 
of  liarine  and  Fisheries  under  authority  of  &e  Fisheries'  Act  31  Yio.  c.  60, 
subject  to  certain  conditions  and  provisoes,  among  which  was  one  providing 
that  actual  settlers  should  enjoy  the  privilege  of  fishing  with  a  rod  and  line 
in  front  of  their  own  properties,  and  the  Minister  also  reserved  the  right  of 
four  rods.  Defendants,  being  British  subjectS|  entered  upon  a  portion  of  the 
river  leased  to  plaintiff,  and  fished  for  and  caught  salmon  against  the  will  of 
the  plaintiff,  for  which  plaintiff  brought  an  action  of  trespass.  That  part  of 
the  river  in  which  the  alleged  trespass  was  committed  was  above  the  ebb  and 
How  of  the  tide  (as  in  fiict  was  the  whole  of  that  part  of  the  river  leased  to 
plaintiff),  and  was  navigable  for  canoes  and  small  boats  to  pass  and  repass 
thereon,  and  bad  been  used  since  the  earliest  settlement  of  the  country  by  the 
public  as  a  highway  for  such  canoes  and  small  boats,  and  to  float  down  loose 
timber  and  logs  to  market  in  very  large  quantities.  The  lands  bordering  on 
both  sides  of  the  river  were  granted  by  the  Crown  to  the  New  Brunswick  and 
Kova  Scotia  Land  Company,  who  had  conveyed  a  portion  thereof  to  different 
persons ;  the  bed  of  the  river  was,  however,  in  the  grant  expressly  excepted 
therefrom  and  reserved.  A  case  being  stated  by  agreement  of  the  parties,  for 
the  opinion  of  the  Court,  Held  (per  Allin,  C.  J.,  and  Wildoh  and  Duvr,  J.  J. ; 
FisHXB,  J.,  dissenting),  That  the  Dominion  of  Canada,  under  "  The  British 
Korth  America  Act,  1867''  and  Fisheries'  Act  of  Canada,  had  power  to  grant 
the  lease  in  question. 

Semble.  That  in  non-tidal  rivers,  when  the  bed  of  the  river  is  reserved,  and 
remains  the  property  of  the  Crown,  the  public  would  have  the  same  common 
right  of  fishery  that  they  have  in  tidal  rivers  and  arms  of  the  sea. 

Semble.  That  where  the  land  bordering  on  a  non-tidal  river  is  granted,  without 
the  bed  of  the  river  being  reserved,  and  the  grantee  has,  by  law,  the  exclusive 
right  of  fishing  in  front  of  his  own  land,  ad  medium  filum  aqum^  the  Fisheries' 
Act  would  not  authorise  the  granting  of  a  lease. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 

plaintiff's  fishery.     The  declaration  stated  that  the  plaintiff  was 

the  lessee  and  occupant  of  a  certain  fishing  station,  known  as  the 

fluvial  or  angling  division  of  the  South* West  Miramichi  Biyer, 

between  Price's  Bend  and  its  source^  for  the  purpose  of  fly-fishing 

for  salmon,  by  virtue  of  a  lease  thereof  granted  and  made  to  him 

by  the  Minister  of  Marine  and  Fisheries  in  and  for  the  Dominion 

of  Canada^  under  the  provisions  and  authority  of  the  Act  of 

Parliament  known  as  the  '*  Fisheries'  Act/*  and  whilst  he  was 

such  lessee  and  occupier,  the  defendants^  without  the  permission 

of,  and  against  the  will  or  consent  of  the  plaintiff,  in  divers  days 

and  times,  broke  and  entered  the  said  fishery  station  of  the  said 

plaindff,  on  the  said  South- West   Miramichi   Biver  within  the 

limits  aforesaid,  and  fished  in  the  said  fishery  station  for  salmon 

and  other  fishes,  and  chased  and  destroyed  the  salmon  and  fishes 

therein,  and  caught,  took  and  carried  away,  and  eonverted  to 
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their  own  use,  divers  quantities  of  the  plaintiff's  salmon  therein ; 
and  the  plaintiff  claims  five  hundred  dollars.  The  defendants 
pleaded  that  that  part  of  the  Miramichi  River  in  which  the 
alleged  trespasses  were  committed  was  a  public  and  common 
river,  navigable  for  canoes  and  boats,  and  for  floating  down 
timber,  logs  and  lumber,  and  in  which  every  subject  of  the  realm 
had  the  liberty  and  privilege  of  fishing  at  all  lawful  times ;  that 
the  defendants,  being  subjects  of  the  realm,  at  the  several  times, 
etc.,  entered  into  that  part  of  the  said  river  in  which,  etc.,  to  fish 
with  rods  and  lines,  in  the  maaner  kaown  as  "  fly  surface  fishing," 
as  it  was  lawful  for  them  to  do ;  and  in  no  other  way  did  fish  for 
and  catch  salmon,  which  were  the  alleged  trespasses  complained 
of.  The  plaintiff  replied  that  that  part  of  the  river  in  which  the 
trespasses  were  committed,  was  above  the  flow  of  the  tide.  He 
also  demurred  lo  the  plea,  on  the  ground,  Ist.  That  it  admitted 
that  he  was  the  lessee,  and  iii  possession  of  the  fishery,  and  did 
not  shew  any  justification  to  the  defendants  to  enter  and  fish 
there.  Snd.  That  the  fact  of  the  river  being  navigable  for  canoes 
and  boats,  and  for  the  floating  of  lumber,  was  no  answer  to  the 
cause  of  action  stated  in  the  declaration.  3rd.  That  tiie  Dominion 
Government  had  authority  to  declare  the  fishery  for  salmon  on 
rivers  in  the  Dominion  to  be  exclusive,  and  that  the  Fisheries' 
Act  was  not  ultra  mrcs,  4th.  That  there  was  no  right  in  any 
subject  to  fish  for  salmon  in  contravention  of  an  Act  of  the 
Parliament  of  Canada. 

The  defendants  demurred  to  the  replication,  and  stated  the 
following  grounds  of  demurrer :^«l8t.  That  a  river  navigable  in 
this  Province,  in  the  manner  set  forth  in  the  defendants'  plea, 
was  a  navigable  river,  and  the  same  right  of  fishing  existed  therein 
as  if  the  tide  ebbed  and  flowed  therein.  2nd.  That  all  subjects 
of  this  realm  had  a  right  to  fish  in  a  river  or  stream  situate  in  this 
Province,  navigable  in  the  manner  set  forth  in  the  defendants* 
plea,  although  the  tide  did  not  ebb  and  flow  therein. 

The  defendants  also  relied  on  the  following  objections  arising 
on  the  declaration:—!.  The  Government  of  Canada,  or  the 
Minister  of  Marine  and  Fisheries,  had  no  right  to  declare  a 
public  navigable  river  within  this  Province  to  be  a  fishing  station. 
S.  The  Government  of  Canada,  or  the  Minister  of  Marine  and 
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Fisheries^  had  no  right  to  lease  a  public  navigable  river  within 
this  Province,  or  any  part  thereof,  as  a  fishery,  to  any  one,  to  the 
exclusion  of  the  rest  of  Her  Majesty's  subjects.  S.  The  Govern- 
ment of  Canada,  or  the  Minister  of  Marine  and  Fisheries,  had  no 
right  to  grant  a  right  of  fishing  either  in  a  public  navigable  river, 
or  in  a  private  river,  within  this  Province.  4.  The  Government 
of  Canada,  or  the  Minister  of  Marine  and  Fisheries,  had  no  right 
to  declare  the  fishing  for  salmon,  or  any  other  fish,  in  the  rivers 
within  this  Province  to  be  exclusive ;  and  the  Fisheries'  Act  is, 
pro  tantOf  ultra  vires.     6.  A  river  cannot  be  a  fishing  station. 

During  the  argument  of  the  demurrer,  in  order  that  the  real 
question  in  dispute  might  be  determined,  irrespective  of  any  tech- 
nical objections  that  might  arise  on  the  pleadings,  the  parties 
agreed  to  the  following  Special  Casb  : — 

This  is  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
fishery  without  his  permission  and  consent,  and  fishing  therein  for  salmon 
and  other  fishes,  and  chasing  and  catching  salmon  therein,  and  converting 
them  to  the  defendants'  use. 

1.  The  plaintiff  is  lessee  of  that  part  of  the  South-West  Miramichi 
River,  between  Price's  Bend  (so  called)  and  the  source  of  the  river,  for 
the  purpose  of  fiy-fishing  for  salmon,  by  virtue  of  a  lease  thereof  granted 
and  made  to  him  by  the  Minister  of  Marine  and  Fisheries,  dated  the 
Slst  October,  1873,  under  the  authority  of  the  Act  of  the  Parliament  of 
Canada,  known  as  the  Fisheries'  Act,  which  lease  is  as  follows :  — 

DoMnnoir  of  Canada. 
To  Wit: 

Lease  between  Her  Majesty,  acting  by  and  through  the  Minister  of 
Marine  and  Fisheries  for  the  Dominion  of  Canada,  of  the  one  part,  and 
Christian  A.  Boberi»on,  Esq.,  of  the  City  of  Saint  John,  New  Brunswick, 
of  the  other  part. 

Her  Majesty  hereby  leases  for  the  purpose  of  fiy-fishing  for  salmon, 
unto  the  said  Christian  A.  Robertson,  hereto  present  and  accepting  for 
him,  his  heirs,  executors,  administrators  and  assigns,  for  and  during  the 
period  hereinafter  mentioned,  and  under  the  conditions  hereinbeloW. 
stipulated,  a  certain  fishing  station,  situate  at  the  South-West  Miramichi 
Elver,  in  the  Province  of  New  Brunswick,  and  described  as  foUows,  that 
is  to  say  :-^The  fluvial  or  angling  division  of  the  South-West  Miramichi 
Biver,  from  Price's  Bend  to  its  source. 

The  present  lease  hereby  made  for  and  during  the  spare  and  term  of 
nine  years,  to  be  computed  and  reckoned  from  the  first  day  of  January, 
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1876.        One  Thousand  Eight  Hundred  and  Seventy-four,  until  the  thirty-flrsi 
BoBntMoiT'  day  of  December,  which  will  be  in  the  year  of  Our  Lord  One  Thousand 

V.  Eight  Hundred  and  Eighty-two,  and  on  the  following  conditions : — 

SrtiDitUf.  iBt.  That  the  said  lessee  shall  pay  to  Her  Majesty  into  the  hands  of 
the  Minister  of  Marine  and  Fisheries,  for  the  time  being,  or  such  other 
person  or  persons  duly  authorized  to  receive  the  same,  an  annual  rent  of 
fifty  doUars  currency,  the  said  rent  payable  annually  in  advance. 

2nd.  That  the  said  lessee  shall,  in  the  use  and  occupation  of  the 
fishery  station,  and  privileges  hereby  leased,  and  the  working  of  the 
same  in  every  respect,  conform  to  all  and  every  the  provisions,  enact* 
ments  and  requirements  of  the  Fishery  Laws,  now  or  which  may  hereafter 
be  in  force,  and  comply  with  all  Rules  and  Regulations  adopted  or  to  be 
passed  by  the  Governor  General  in  Council  relative  thereto. 

3rd.  That  the  said  lessee  shaU  neither  concede  nor  transfer  any  interest 
in  the  present  grant,  nor  sub-let  to  any  one  without  first  duly  notifying 
the  Department  of  Marine  and  Fisheries,  and  receiving  the  written 
consent  of  the  Minister  thereof,  or  some  other  person  or  persons  author- 
iied  to  that  effect;  provided  always,  that  actual  settlers  shaU  enjoy  ike 
privilege  of  fishing  with  a  rod  and  line  in  the  manner  known  as  fig  surface 
fishing f  in  front  of  their  own  properties. 

4th.  That  the  said  lessee  shall  not  have  any  right,  claim  or  pretention 
to  any  indemnity  or  abatement  of  rent  by  reason  of  a  decrease  or  failure 
in  the  fishing  by  these  presents  leased. 

5th.  That  in  default  of  pa^nnent  by  the  said  lessee  of  the  rent  as 
hereinbefore  stipulated,  or  by  his  neglect,  defeat  or  evasion,  failure  or 
refusal  to  fulfil  any  of  the  other  clauses  and  conditions  of  this  lease,  the 
same  may,  at  the  option  of  the  lessor,  be  at  any  time  fully  determined 
and  put  an  end  to,  upon  notice  thereof  to  the  said  lessee  by  letter  posted 
to  him,  to  the  post-office  nearest  to  the  said  premises,  or  by  personal 
notice  through  any  Overseer  of  Fisheries  for  the  Province  of  New  Bruns- 
wick, or  other  person  by  the  Minister  of  Marine  and  Fisheries  deputed 
for  the  purpose,  the  said  lease  shall  become  absolutely  void,  and  the 
Crown  may  thereupon  enter  into  possession  and  enjoyment  of  the  said 
station  and  privilege  without  any  indemnification  for  improvement  or 
recourse  to  law,  and  re-let  the  same,  the  said  lessee  being  moreover  held 
bound  and  liable  for  all  loss  or  damage  which  might  accrue  or  arise  to 
the  Crown  by  reason  of  receiving  a  lower  rent,  or  being  unable  to  re-lease 
the  premises  and  privileges  appertaining  thereto  or  otherwise. 

6th.  That  the  said  lessee  binds  himself  to  establish  and  maintain 
efficient  private  guardianship  upon  the  said  stream,  throughout  each 
season,  to  the  satisfaction  of  the  lessor^  who  reserves  the  right  of 
four  rods. 
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Under  which  lease  the  plaintiff  has  claimed  to  be  in  the  occupation  of 
the  said  fishery  station,  and  the  right  to  prevent  parties  fishing  therein 
contrary  to  the  said  Act. 

2.  The  defendants  being  British  subjects  during  the  year  Eighteen 
Hundred  and  Seventy-five,  and  during  the  season  in  which  fly  surface 
fishing  for  salmon  was  lawful,  entered  upon  a  portion  of  that  part  of  the 
said  river  so  leased  to  the  plaintiff,  and  fished  for  and  caught  salmon  in 
the  manner  known  as  surface  fly-fishing  against  the  will  of  the  plaintiff 
and  without  his  consent,  which  is  the  alleged  tre^spass. 

8.  That  part  of  the  river  in  which  the  alleged  trespass  was  committed 
is  situated  above  the  ebb  and  fiow  of  the  tide  (as  in  fact  is  the  whole  of 
that  part  of  the  river  so  leased  to  the  plaintiff)  and  is  navigable  for 
eanoes  and  small  boats  to  pass  and  repass  thereon,  and  has  been  used 
since  the  earliest  settlement  of  the  country  by  the  public  as  a  highway 
for  such  canoes  and  small  boats,  and  to  float  down  loose  timber  and  logs 
to  market  in  v^ry  large  quantities. 

4.  The  lands  borderii  Lg  on  both  sides  of  the  said  part  of  the  river  in 
which  the  alleged  trespass  was  committed  were  granted  by  the  Crown  to 
the  New  Brunswick  and  Nova  Scotia  Land  Company,  who  have  conveyed 
a  portion  thereof  to  different  persons. 

The  bed  of  the  river  was,  however,  in  the  grant  to  the  New  Brunswick 
and  Nova  Scotia  Land  Company,  expressly  excepted  therefrom  and 
reserved. 

5.  For  the  purpose  of  this  case  neither  of  the  parties  claim  as  riparian 
owners. 

The  question  for  the  consideration  of  the  Court  is:  Whether  the 
Dominion  of  Canada,  under  "The  British  North  America  Act,  1867," 
and  the  Fisheries'  Act  passed  by  the  Parliament  of  Canada,  had  power 
to  grant  the  lease  in  question  ? 

If  the  Court  are  of  the  opinion  that  the  Dominion  Gbvernment  had 
such  power,  judgment  to  be  given  for  the  plaintiff  for  S50  damages 
and  costs. 

If  the  Court  are  of  the  opinion  that  the  Government  had  not  power 
to  grant  such  lease,  judgment  to  be  given  for  the  defendants  with  costs. 

Feb.  8  and  9.  fVeldon,  Q.  C,  for  the  plaintifl!'.  In  rivers 
where  the  tide  ebbs  and  flows  the  right  of  fishery  is  in  the  Crown, 
for  the  benefit  of  the  public,  whose  privileges  cannot  be  interfered 
with  since  MagnA  Charta,  though  the  Legislature  has  always  had 
the  undotibted  right  to  do  so  if  they  chose  to  exercise  it.  Above 
tidal  waters  tqe  right  of  fishery  belongs  to  the  ripariaH  proprietor^ 
and  if  the  land  there  is  in  the  Crotvn>  it  owns  the  Hgbt  of  fishery 
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also.  By  the  terms  of  The  British  North  America  Act,  1867, 
sec.  91,  sub-section  12,  "Sea  Coast  and  Inland  Fisheries/'  the 
latter  of  which  must  embrace  risers  where  the  tide  does  not  ebb 
and  flow,  are  assigned  exclusively  to  the  Federal  Parliament.  So 
also  on  page  40  of  the  Act,  "Rivers  and  Lake  Improvements*' 
are  declared  to  be  the  property  ot  Canada.  It  is  true  civil  rights 
and  rights  of  property  are  reserved  to  the  Local  Legislature,  but^ 
wherever  the  Acts  of  the  two  Parliaments  are  in  conflict,  that  of 
the  Local  must  be  read  subject  to  that  of  the  Federal  Legislature. 
The  fisheries  being  given  to  Canada,  this  necessarily  carries  with 
ii  as  an  incident  whatever  powers  the  Federal  Parliament  may 
deem  it  necessary  to  exercise  for  the  proper  management  and 
control  of  the  fisheries,  whether  by  granting  leases  or  otherwise* 
A  case  may  arise  where  a  grant  is  given  by  the  Crown  of  land 
bounded  by  a  river,  whether  it  would  include  the  right  of  fishery, 
but  no  such  question  arises  here,  because  these  defendants  do  noC 
claim  as  riparian  proprietors,  but  simply  to  exercise  a  right  as  one 
of  the  public,  which  right,  under  the  authorities,  does  not  exist. 
The  following  cases  and  authorities  were  referred  to :  The  Duke  of 
NonhtimberUind  v.  Houghton  /*  TAc  Mayor  of  Colchester  v.  Brooke;^ 
Ang.  H^alerc.  sees.  65  a,  66,  545,  549 ;  Lctkeman  v.  Burnham  ,•• 
The  Duke  of  Somerset  v.  Fogwell  ;*  Dunham  v.  Lamphere  f  Com*^ 
monweaUh  v.  Bailey  ;*  Commissioners  on  Inland  Fisheries  v.  Holy" 
oke  Heater  Power  Co. li'  Malcomson  V.  O^Dea;^  Rex  v.  Smith;' 
Harney.  Mackenzie;^''  RoUe  y.  WhiU;''  Weld  v.  Hornby;'*  Sey- 
mour V.  Lord  Courtenay;^*  Marshall  v.  The  UUeswater  Steam  Navi* 
galion  Company;^*  Hudson  v.  Mac  Roe  ;^*  Reg.  v.  Stimpson  ;^ 
Martin  v.  Waddellf"  Gibbons  v.  Ogden.^^ 

E.  L.  Wetmore,  contra.  While  the  Federal  Parliament  has  the 
right  to  make  general  fishery  laws  applicable  to  the  whole  Do* 
minion,  the  right  is  reserved  to  the  Local  Legislature  to  make 


» L.  R.  6  Ex.  127. 

'  7  Gray  437. 

»  3  Gray  268. 

7 104  Mass.  B.  446 ;  S.  C,  6  Am.  R.  347. 

•  2  Doug.  441. 

11  L.  R.  3  Q.  B.  286. 

"  5  Burr.  2814. 

i»  4  B.  &  S.  684. 

'» 16  Pet.  367. 


*  7  Q.  B.  339. 

*  fl  B.  *  C.  876, 

*  13  All.  641. 

«  10  H.  L.  Cas.  693. 
"6  01.  *F.  629. 
»•  7  Ea.  196. 
»*3B.  &S.  732. 
»«Id.  301. 
"9  Whea  1. 
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laws  affecting  civil  rights  and  rights  of  property  of  the  individual. 
The  former  has  the  power  to  prescribe  the  implements^  times  oi  Robibtson 
fishing,  etc.^  but  it  has  no  right  to  say  that  one  person  may  fish  to 
the  exclusion  of  all  the  rest  of  Her  Majesty's  subjects,  because, 
since  Magtia  Charta,  that  is  a  civil  right  belonging  to  the  indi- 
vidual. The  right  of  the  subject  to  go  upon  waters  and  fish  is  as 
much  a  civil  and  private  right  as  that  of  going  upon  his  own  land. 
By  conceding  to  the  Federal  Parliament  the  power  to  make  general 
regulations  applicable  to  all  the  Queen's  subjects  and  holding  that 
in  the  Local  Legislature  alone  is  the  power  to  deal  with  the  right 
of  the  individual  to  fish,  a  meaning  is  given  to  the  different  pro- 
visions of  The  British. North  America  Act,  and  all  conflict  on  the 
several  subjects  of  legislation  is  avoided.  The  technical  rule 
which  prevails  in  England,  which  declares  that  all  rivers  above 
the  ebb  and  flow  of  the  tide  are  private  streams,  is  not  suitable  to 
be  applied  to  this  continent,,  where  there  are  numerous  rivers, 
navigable  in  every  sense  of  the  term,  yet  which  are  non-tidal.  If 
the  English  doctrine  were  to  prevail  here,  the  St.  Lawrence,  above 
the  tide^  would  be  a  private  stream,  so  would  the  Mississippi,  and 
the  St.  John  for  two  hundred  miles  of  its  length,  though  it  is 
navigable  and  a  great  highway  of  commerce.  If  this  stream  is  a 
public,  navigable  river,  the  Parliament  of  Canada  has  no  power  to 
deprive  the  public  of  its  common  law  right  of  fishing,  and  VcSt  it 
in  a  single  individual.  If,  on  the  other  hand,  it  is  not,  then,  the 
bed  of  the  stream  being  reserved,  the  exclusive  right  of  fishery  is 
in  the  Government  of  New  Brunswick,  in  trust  for  the  people. 
He  cited  Ang.  Waterc.  (6  ed.)  sec.  61,  note  1,  and  cases  there 
mentioned,  and  Id.  sec.  546,  note  S ;  sec.  548,  and  The  Propellor 
Genesee  Chief  r.  Fitzhugh,^ 

Cur.  Adv.  VuU. 

The  judgment  of  a  majority  of  the  Court  (Allen,  C.  J.^  and 
Wkldon  and  Duff,  J.  J.)  was  now  delivered  by 

Allen,  C.  J.,  who,  after  referring  at  length  to  the  pleadings 
and  facts  in  the  case,  continued: — The  plaintiff's  lease  was  granted 
under  the  authority  of  the  second  section  ot  the  Fisheries'  Act  of 

>  19  Cart  233. 
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Canada/  The  defendants*  contention  is^  that  this  section  is  uUfa 
viresj  so  far  as  relates  to  rirers  in  this  Province  above  the  flow  ai 
the  tide,  and  that  a  lease  granted  of  an  e](clasive  right  of  fishery 
in  such  a  river  is,  consequently*  invalid.  Whether  or  not  this 
objection  is  good,  depends  upon  the  construction  to  be  given  to 
certain  sections  of  «*  The  British  North  America  Act,  1867/'  The 
9l8t  section  of  this  Act  authorizes  the  Parliament  of  Canada  '*  to 
make  laws  for  the  peace,  order  and  good  government  of  Canada 
in  relation  to  all  matters  not  coming  within  the  classes  of  subjects 
by  this  Act  assigned  exclusively  to  the  Legislatures  of  the  Pro- 
vinces, and  for  greater  certainty,  but  not  so  as  to  restrict  the 
generality  of  the  foregoing  terms  of  this  section,  it  is  hereby 
declared  that  (notwithstanding  anything  in  this  Act)  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada  extends  to  all 
matters  coming  within  the  classes  of  subjects  next  hereinafter 
enumerated  j  that  is  to  say : "  Then  follows  an  enumeration  of 
twenty-nine  classes  of  subjects,  among  which  are  **  Sea  Coast  and 
Inland  Fisheries."  The  section  then  concludes  thus:  **  And  any 
matter  coming  within  an^  of  the  classes  of  subjects  enumerated  in 
this  section  shall  not  be  deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature  comprised  in  the  enumeration 
of  the  classes  of  subjects  by  this  Act  assigned  exclusively  to  the 
Legislatures  of  the  Provinces.''  The  92nd  section,  under  the 
heading  ''Exclusive  Powers  of  Provincial  Legislatures,"  enacts 
that  **  In  each  Province  the  Legislature  may  exclusively  make 
laws  in  relation  to  matters  coming  within  the  classes  of  subjects 
next  hereinafter  enumerated,  that  is  to  say:"  Then  follows  an 
enumeration  of  sixteen  classes  of  subjects,  among  which  are 
''  Property  and  Civil  Bights  in  the  Province."  It  is  contended 
that,  under  these  words  ''  Property  and  Civil  Bights,"  the  power 
to  make  laws  respecting  the  right  of  fishery  in  rivers  in  this 
Province,  above  the  flow  of  the  tide,  belongs  exclusively  to  the 
Provincial  Legislature. 


>  31  Vic.  c.  60,  which  declares  that  "  The  Minister  of  Marine  and  Fisheries  may, 
where  the  exclusiye  right  of  fishing  does  not  already  exist  by  law,  issue,  or 
authorize  to  be  issued,  fishery  leases  and  licenses  for  fisheries  and  fishhig  where- 
soeyer  situated  or  carried  on ;  but  leases  or  licenses  for  any  term  exceeding  nine 
years  shall  be  issued  only  under  the  authority  of  an  order  of  the  Gtovernor  in 
Council." 
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Before  considering  the  questions  arising  on  these  sections  of 
**  The  British  North  America  Act,"  I  will  dispose  of  the  question  Robbbtson 
raised  by  the  defendants'  demurrer  to  the  replic.itioii,  namely : 
that  a  river  in  this  Province,  navigable  for  canoes  and  boats,  and 
for  the  floating  of  lumber,  is  a  navigable  river,  though  the  tide 
does  not  ebb  and  flow  therein,  and  that  all  Her  Majesty's  subjects 
have  the  same  right  to  fish  there  as  they  have  in  a  tidal  river.  I 
cannot  assent  to  this  proposition  as  stited.  By  common  law,  a 
*•  navigable  "  river  is  one  in  which  the  tide  ebbs  and  flows.  Above 
the  flow  of  the  tide,  rivers  are  called  private,  as  distinguished  from 
public  or  tidal  rivers.  This  principle  of  the  common  law  has  been 
distinctly  recognized  by  this  Court,  as  applicable  to  the  rivers  of 
this  Province  in  the  cases  of  Esson  v.  Mc Master^  and  Rowe  v. 
Titus,*  It  is  also  a  clear  principle  of  the  common  law  that  the 
owners  of  lands  on  the  banks  of  rivers  above  the  ebbing  and 
flowing  of  the  tide  have  the  exclusive  right  of  fishing  opposite 
their  respective  lands  ad  medium  Jilum  nquce;  and  where  the  lands 
on  each  side  of  the  river  belong  to  the  same  person,  he  has  the 
exclusive  right  of  fishery  in  the  whole  river,  so  far  as  his  land 
extends :  Hale,  De  Jure  Maris,  c.  1 ;  Woolrych  on  Waters,  2;  3  KenCs 
Com.  412;  Angell  on  Water -courses  ^  sec.  61.  This  right  depends 
upon  the  ewnership  of  the  bed  of  the  river — the  rule  of  construc- 
tion being,  that  where  land  is  granted  bounded  on  a  river  above 
tide- water,  the  grant  extends  to  the  middle  of  the  stream:  Lord 
V.  Thfi  Commissioners  of  Sydney/  The  right  of  property  in  the 
bed  of  the  river  may  be  reserved  out  of  the  grant  of  the  land,  as 
it  has  been  in  the  present  case,  and  then  the  riparian  proprietor 
would  have  no  exclusive  right  of  fishery.  Whether,  in  such  a 
case,  where  the  bed  of  the  river  is  reserved,  and  remains  the 
property  of  the  Crown,  the  public  would  not  have  the  same  com- 
mon right  of  fishery  that  they  have  in  tidal  rivers  and  arms  of  the 
sea,  might  raise  an  important  question ;  but  I  think  it  is  unneces- 
sary to  consider  it  here,  for  reasons  which  I  shall  state  hereafter. 
A  recent  case  in  Ireland — Murphy  v.  Ryan* — would  seem  to 
support  the  public  right  in  such  a  case.  It  was  there  held,  that 
the  right  of  fishery  depended  upon  the  property  in  the  soil.     In 


*  1  Kerr  601. 
» 12  Moo.  P.  C.  473. 
68 


*  1  Allen  826. 
^IrishB.,  2G.L.  143. 
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a  private*  river,  that  property  was  presumed  to  belong  to  the 
riparian  owner,  and  he,  consequently,  had  the  exclusive  right  of 
fishery  in  the  water  flowing  over  his  land ;  but  in  a  tidal  river, 
where  the  Crown  was  the  proprietor  of  the  soil,  the  public  had  a 
common  right  of  fishery — the  soil  of  the  river  being  vested  in  the 
Sovereign  as  a  trustee  tor  the  public.  There  are  no  riparian 
rights  to  interfere  in  the  present  case.  The  soil  of  the  river  is 
vested  in  the  Crown  as  a  trustee  for  the  public ;  and  if  the  right 
of  fishery  depends  upon  the  property  in  the  soil,  it  is  difficult  to 
distinguish  between  the  common  law  right  of  ttie  public  to  fish  in 
this  river,  above  the  flow  of  the  tide,  from  that  which  they  indis- 
putably have  below,  where  the  tide  ebbs  and  flows.  It  is  unneces- 
sary to  determine  this  question,  because,  I  think,  if  such  a  right 
would  have  existed  by  common  law,  it  has  been  limited  and 
restrained  by  the  provisions  of  the  Fisheries'  Act.  It  will  not,  1 
presume,  be  disputed  that  the  Imperial  Parliament  had  the  right, 
by  the  British  North  America  Act,  to  make  such  distribution  as  it 
thoiight  proper  of  the  powers  to  be  assigned  to  the  Parliament  of 
the  Dominion  and  the  Local  Legislatures  respectively.  It  becomes, 
then,  simply  a  question  of  the  construction  of  the  Act  of  Parlia- 
ment, if  the  language  of  an  Act  is  plain,  and  free  from  ambiguity, 
it  is  the  duty  of  the  Court  to  construe  it  in  its  natural  sense,  and 
according  to  the  ordinary  meaning  of  the  language  used,  unless 
such  construction  would  manifestly  defeat  the  objec:t  of  its  pro- 
visions. Applying  this  rule  of  construction  to  the  British  North 
America  Act,  let  us  consider  the  words  used  in  the  9Ist  section. 
After  giving  the  Dominion  Parliament  the  general  power  of 
legislation  over  all  matters  not  exclusively  assigned  to  the  Pro- 
vincial Legislatures,  it  declares,  that  "  for  greater  certainty,"  and 
without  restricting  the  general  powers,  and  '*  notwithstanding  any- 
thing  in  the  Act^^  the  exdiisive  legislative  authority  of  the  Dominion 
Parliament  extends  (inter  alia)  to  the  Sea  Coast  and  Inland  Fish- 
eries. But  this  is  not  all.  So  far,  the  language  oi  the  Act  is 
affirmative  only.  But,  as  if  to  put  the  matter  beyond  all  doubt, 
mark  what  follows  at  the  conclusion  of  the  section.  Any  matter 
coming  within  any  of  the  classes  of  subjects  enumerated  in  the 
section,  shall  not  be  deemed  to  come  within  the  class  of  matters 
of  a  local  or  private  nature  comprised  in  the  enumeration  of  sub- 
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jects  assigned  to  the  Provincial  Legislatures.  Here  we  have,  in  _^^ 
the  first  place,  the  affirmative  declaration  of  the  Act  of  Parliament 
that  the  Parliament  of  the  Dominion  shall  have  "the  exclusive" 
power  to  legislate  respecting  the  inland  fisheries ;  and  then  we 
have  the  negative  declaration  that  any  matter  cominsf  within  the 
classes  of  subjects  so  assigned  to  the  Dominion  Parliament  shall 
not  be  dealt  with  by  the  Provincial  Legislatures.  Property  and 
Civil  Rights  in  the  Provinces  are  surely  matters  of  a  IocrI  and 
private  nature.  If  the  Dominion  Parliament  has  the  exclusive 
power  of  legislation  over  the  fisheries,  how  can  the  Provincial 
Legislature  have  any  power  over  the  same  subject-matter? 
Again,  the  Dominion  Parliament  is  to  have  this  exclusive  power, 
notwithstanding  anything  in  the  Act,  How  is  it  possible  to  give 
eflFect  to  these  words  if  we  deny  the  power  of  Parliament  to 
legislate  respecting  the  fisheries  ?  Can  the  plain,  clear,  positive 
and  unambiguous  language  of  the  91st  section,  declaring  that  the 
Parliament  shall  have  the  exclusive  power  of  legislation  over  the 
Fisheries,  be  taken  away  or  controlled  by  the  general  words  of 
the  92nd  secMon,  declaring  that  the  Provincial  Legislatures  shall 
have  the  exclusive  power  of  legislating  respecting  property  and 
civil  rights?  I  understand  the  Imperial  Parliament  to  say,  in 
effect,  in  the  92nd  section,  that  all  matters  affecting  property  and 
civil  rights  in  the  Province,  shall  be  under  the  control  of  the 
Provincial  Legislature,  unless  they  relate  to  some  of  the  matters 
over  which  the  exclusive  legislative  authority  has  been  given  to 
the  Dominion  Parliament  by  the  91st  section ;  that  notwithstand- 
ing the  use  of  the  words  "  Property  and  Civil  Rights,"  or  any 
other  terms  in  the  Act  of  a  similar  character,  which,  uncontrolled, 
would  vest  the  right  of  legislation  in  the  Local  Legislature,  the 
exclusive  power  of  legislation  in  certain  matters  is  vested  in  the 
Dominion  Parliament,  though  such  matters  may  affect  property 
and  civil  rights  in  the  Province.  Where  such  exclusive  power 
of  legislation  is  given  to  the  Dominion  Parliament,  the  general 
power  given  to  the  Provincial  Legislatures  must  yield  to  the 
particular  power  given  to  the  Dominion  Parliament.  In  no  other 
way,  that  I  can  see,  can  full  effect  be  given  to  the  positive  and 
unambiguous  words  of  the  9l8t  section,  and  the  two  sections  be 
made  consistent. 
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There  are  numerous  other  subjects  besides  the  Fisheries  over 
which  the  exclusive  control  is  given  to  the  Dominion  Parliament, 
and  by  which  either  the  property  or  the  civil  rights,  or  both,  of 
the  people  of  this  Province  are  affected ;  such  as  Trade  and  Com- 
merce, Navigation  and  Shipping,  Bankruptcy  and  Insolvency, 
Marriaj^e  and  Divorce ;  and  yet  it  has  never  been  contended  that 
the  Local  Legislature  would  have  any  power  to  legislate  upon 
any  of  these  subjects.  Indeed,  this  Court  has  already  decided  in 
the  case  of  Reg,  v.  Chandlery  that  the  Legislature  of  this  Pro- 
vince has  no  authority,  since  the  Unioji,  to  pass  an  Act  relating  to 
Insolvent  Confined  Debtors,  because  it  related  to  insolvency — a 
matter  over  which  the  Dominion  Parliament  had  the  exclusive 
control  under  **  The  British  North  America  Act" — though  it  was 
contended,  in  that  case,  that  the  Act  in  question  merely  affected 
the  civil  rights  of  debtors  in  respect  to  their  discharge  from  prison. 
The  effect  of  that  decision  is,  that  the  Iiocal  Legislature  has  no 
right  to  deal  with  any  subject  which,  even  indirectly,  relates  to  a 
matter  over  which  the  Dominion  Parliament  has  the  exclusive 
power  of  legislation.  I  cannot  distinguish  this  case,  in  principle, 
from  Reg,  v.  Chandler. 

It  was  admitted  on  the  argument  that  the  Dominion  Parliament 
had  the  right  to  legislate  respecting  the  fisheries  in  tidal  rivers ; 
and  that,  so  far  as  related  to  the  time  and  manner  of  fishing,  they 
might  also  regulate  the  fishery  in  non- tidal  rivers.  But,  if  any 
effect  is  to  be  given  to  the  words  of  the  Act,  I  am  unable  to  draw 
any  such  distinction.  The  term  "Inland  Fisheries"  is  peculiarly 
applicable  to  a  non-tidal  river.  And  might  not  legislation  respect- 
ing fishing  in  a  tidal  river  affect  the  civil  rights  of  the  people  of 
this  Province  as  much,  or  nearly  so,  as  legislation  respecting  the 
fisheries  in  a  non-tidal  river  ?  If  it  affected  them  in  any  degree, 
according  to  the  logical  result  of  the  defendants'  argument,  the 
legislation  would  be  ultra  vires.  Suppose  the  Parliament  should 
pass  a  law  (as,  no  doubt,  it  could),  declaring  that  no  person  should 
fish  in  a  tidal  river  without  a  license,  would  not  that  be  as  much 
an  interference  with  civil  rights  as  a  similar  law  respecting  the 
fishing  in  a  non-tidal  river  ?     Yet,  if  it  can  be  done  in  the  one 


1 1  Han.  548. 
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case,  why  not  in  the  other  ?  And  is  it  not  as  much  an  Interference  ^^'^^ 
with  a  man's  civil  rights  to  declare  that  he  shall  not  fish  at  certain  Robertson 
seasons  of  the  year ;  or,  with  a  certain  description  of  net  or  weir ; 
or,  that  he  shall  not  spear  fish,  as  it  is  to  declare  that  he  shall  not 
fish  without  a  license  ?  If  the  Parliament  has  the  right  to  legislate 
on  the  subject  of  Inland  Fisheries  at  all  (and,  if  those  words  are 
to  be  understood  in  their  ordinary  and  natural  sense,  it  has  the 
right),  it  must  be  the  judge  of  the  description  and  extent  of  legis- 
lation that  is  necessary:  the  Imperial  Parliament  has  not  limited 
its  powers.  The  case  was  argued  before  us  on  the  broad  ground 
that  the  Fisheries'  Act  was  ultra  viresy  and  that  the  Government, 
acting  under  it,  had  no  right  to  grant  a  lease  or  fishing  license  in 
a  non-tidal  river ;  and  that  a  lease  professing  to  give  an  exclusive 
right  of  fishing  in  such  a  river  was  void — the  lease  in  this  case 
being  assumed  to  give  such  exclusive  right.  I  do  not  think, 
however,  that  this  lease  professes  to  give  the  plaintiff  an  exclusive 
right  of  fishery.  It  provides,  in  express  words,  that  actual  settlers 
shall  enjoy  the  privilege  of  rod-fishing  in  front  of  their  own 
properties.  The  lessor  also  "  reserves  the  right  of  four  rods " — 
whatever  that  may  mean.  Assuming  it  to  mean  that  the  Queen, 
acting  by  the  Minister  of  Marine  and  Fisheries,  reserves  the  right 
of  authorizing  four  persons  to  fish  within  the  limits  of  the  lease, 
the  plaintiff  certainly  has  not  the  exclusive  right  of  fishery ;  and 
without  such  an  exclusive  right,  it  would  seem  that  he  could  not 
maintain  an  action  of  trespass.  See  Holford  v.  Bailey .^  No  such 
question,  however,  was  argued  before  us — the  effect  ot  the  lease, 
and  the  right  which  the  plaintiff  would  take  under  it,  assuming 
that  the  Government  had  power  to  grant  it,  were  not  considered — 
the  only  question  being,  whether  the  Parliament  of  the  Dominion 
had  authority  to  legislate  respecting  the  Inland  Fisheries  of  the 
Province,  and  to  grant  a  license  Twhich,  in  this  case,  was  treated 
as  giving  the  exclusive  right)  to  fish  in  a  non-tidal  river  ?  It  is 
unnecessary  to  determine  what  the  plaintiff's  rights  or  the  defend- 
ants' liabilities  are,  under  this  lease.  It  may  be,  that  the  only 
liability  incurred  by  a  person  for  fishing  without  permission, 
within  the  bounds  of  a  lease,  would  be  a  prosecution  for  a  penalty 
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_  under  the  18th  section  of  the  Act.  On  the  general  question  on 
which  the  case  was  argued,  I  am  of  opinion,  for  the  reasons  stated » 
that  the  Fisheries'  Act  is  within  the  power  assigned  to  the  Do- 
minion Parliament,  and  that  the  Government  had  authority  to 
grant  the  lease  in  question,  and,  therefore,  that  judgment  should 
be  given  for  the  plaintiff. 

I  may  remark  that  the  second  section  of  the  Fisheries'  Act, 
ander  which  the  lease  in  this  case  was  granted,  appears  to  recog- 
nize the  rights  of  riparian  proprietors,  because  it  only  authorizes 
the  issuing  of  leases  "  where  the  exclusive  right  of  fishing  does 
not  already  exist  by  law."  T  am  not  aware  (apart  from  the  rights 
given  by  the  Charter  of  the  City  of  St.  John)  that  there  could  be 
an  exclusive  right  of  fishing  in  this  Province,  except  in  a  riparian 
proprietor,  or  one  claiming  under  him.  Therefore,  where  the 
land  bordering  on  a  non-tidal  river  is  granted,  and  there  is 
nothing  to  shew  that  the  bed  of  the  river  was  not  intended  to  pass 
to  the  grantee,  his  title  would  be  presumed  to  extend  to  the 
middle  of  the  stream,  and  he  would,  by  law,  have  the  exclusive 
right  of  fishing  in  front  of  his  own  1  md,  ad  medium  Jilum  aqua. 
In  such  a  case,  it  seems  to  me,  the  Fisheries'  Act  would  not 
autSorize  the  granting  of  a  lease ;  but  that  is  not  the  case  here, 
because  the  bed  of  the  river  was  expressly  rserved  out  of  the 
grant,  an>l,  consequently,  there  are  no  riparian  owners  who  have 
any  ex'^lnsive  right  of  fishing  in  that  part  of  the  river  included 
within  the  bounds  of  the  plaintiff's  lease. 

Having  come  to  this  conclusion  upon  the  construction  to  be 
given  to  the  91  st  and  92nd  sections  of  the  Act,  it  is  unnecessary 
to  express  any  opinion  upon  the  meaning  to  be  given  to  the  word 
"  Rivers,"  as  used  in  the  third  schedule  to  "  The  British  North 
America  Act." 

Weldon  and  Duff,  J.  J.,  concurred. 

Fisher,  J.  This  was  a  special  case  stated  for  the  opinion  of  the 
Supreme  Court.  After  argument  it  was  agreed  to  denude  it  of  all 
technical  difficulties,  and  submit  the  following  question  for  adju- 
dication :  Whether  the  Government  of  the  Dominion  of  Canada, 
under  "The  British  North  America  Act.  1867,"  and  the  Fisheries' 
Act  passed  by  the  Parliament  of  Canada,  had  power  to  grant  the 
license  in  question.     This  case  having  undergone  several  changes. 
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and  only  reduced  to  its  present  proportions  since  the  opening  of 

the  Court,  I  have  been  compelled  to  make  alterations  in  my  judg-    Robbrtbon 

ment  to   meet  it.      As  1  was   party  to  the  various  discussions 

relating  to  the  Union,  and  know  the  object  of  placing  the  fisheries 

under  the  control  of  the  Dominion,  I  may  have  allowed  myself 

to  be  influenced  by  that  consideration,  but  after  most  mature 

deliberation,  and  endeavoring  to  divest  my  mind  of  any  impression 

it  might  have  made  from  that  circumstance,  I  have  been  unable  to 

arrive  at  any  other  conclusion  than  that  which  I  shall  state. 

Rivers  have  been  divided  into  three  classes,  or  rather,  presented 
in  three  aspects.  First,  when  they  are  altogether  private,  such  as 
shallow  streams;  second,  when  they  are  private  property,  but 
subject  to  the  public  use ;  thirdly,  when  the  use  and  property  are 
in  the  public.  The  Miramichi  affords  an  illustration  of  the  three 
classes.  It  is  entirely  private  property  in  one  part ;  private 
property,  subject  to  the  public  use,  in  another;  and  altogether 
public  in  another.  Hale  and  all  the  old  writers  upon  the  com- 
mon law  define  a  navigable  river  to  be  one  in  which  the  tide 
ebbs  and  flows — a  tidal  river.  In  the  second  class,  though  the 
river  can  be  navigated  by  canoes,  boats  and  rafts,  it  is  not  techni- 
cally a  navigable  river,  but  a  highway.  The  property  in  the  river 
is  in  the  owner  of  the  soil  through  which  it  flows,  subject  to  the 
public  easement.  A  private  river  is  the  property  of  the  owner  of 
the  soil  without  any  such  easement. 

This  classification  and  description  of  the  common  law  of  Eng- 
land has  been  adopted  in  this  country  and  in  most  of  the  States  of 
the  American  Republic,  though  there  is  a  great  dissimilarity 
betwixt  the  rivers  of  Britain  and  America  and  in  the  use  to  which 
they  are  applied.  In  South  Carolina  and  Pennsylvania  this 
distinction  has  been  recognized  and  acted  upon,  so  that  one 
principle  of  law  is  applied  to  the  Susquehanna,  and  another,  alto- 
gether difierent,  to  the  Hudson,  and  diflerent  to  the  Susquehanna 
in  the  different  States  through  which  it  flows.  In  private  rivers 
of  both  classes  the  riparian  proprietors,  as  they  are  called,  have 
the  exclusive  right  of  fishing  or  the  several  fishery,  and  alone  are 
entitled  to  take  fish  from  any  part  of  the  stream  within  their 
territorial  limits.  This  property  in  the  fish  in  the  river  is  derived 
from  the  ownership  of  the  soil,  and  an  interest  in  the  one  is  held 
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to  be  quite  as  sacred  as  an  interest  in  the  other.  It  is  a  part  of 
RoBBRTaoN  the  freehold  of  which  no  man  can  be  disseized  "  but  by  the  lawful 
judgment  of  his  peers  or  by  due  process  of  law."  While  every 
riparian  proprietor  has  the  exclusive  right  to  fish  in  that  part  of 
the  river  included  in  his  gtant,  he  must  so  exercise  the  right  as 
not  to  injure  the  other  proprietors  above  or  below  him  on  the 
stream,  either  by  preventing  the  passage  of  the  fish  or  by  such  a 
mode  of  catching  as  will  lead  to. their  destruction  or  injury. 
Hence  the  necessity  of  legislation  to  secure  this  object.  In  tidal 
or  navigable  rivers,  all  the  Queen's  subjects  have  the  common 
right  to  fish. 

Previous  to  the  Union  of  Canada,  Nova  Scotia  and  New  Bruns- 
wick, the  Legislatures  of  the  different  Provinces  enacted  laws  for 
the  protection  and  regulation  of  the  fisheries.  The  public  interests 
demand  that  so  valuable  an  industry  should  be  fostered  and  pro- 
tected, and  such  legislation  was  necessary  in  the  interest  of  the 
owner  of  the  fishery.  To  attain  this  end,  each  separate  Legisla- 
ture most  scrupulously  abstained  from  any  interference  with  the 
right  of  property  of  the  riparian  proprietors  in  their  fibh.  Though 
thty  were  each  omnipotent  within  their  own  limit?,  in  no  one 
instance  that  I  can  discover,  did  tLey  attempt  to  deal  or  interfere 
with  the  right  of  the  riparian  proprietor,  simply  providing  for  the 
protection  and  growth  of  the  fish. 

At  the  time  "  The  British  North  America  Act,  1867,"  passed, 
these  laws  were  in  force  in  the  three  Confederated  Provinces,  for 
the  regulation  and  protection  of  the  fisherie.-*,  in  each  of  which  the 
authority  to  grant  any  right  of  fishery  was  confined  to  the  un- 
granted  portions  of  the  respective  Provinces.  In  this  state  of 
things  the  Union  was  agreed  to,  and  ratified  by  a  Parliamentary 
declaration  of  its  terms,  and  of  the  constitution  of  the  Legislative 
authority  iii  the  Dominion,  which  defined  the  powers  of  the 
Parliament  and  the  Legislatures  of  the  respective  Provinces.  All 
the  powers  possessed  by  the  Legislature  of  New  Brunswick  still 
exists  as  potential  as  ever,  but  it  is  dibtributed  between  the  Parlia- 
ment and  Local  Legislatures,  and  is  exercised  in  each  according 
to  the  limitations  of  the  constituting  Act. 

The  Legislatures  of  the  different  Provinces  were  empowered  to 
exclusively  hiake  laws  upon  the  classes  of  subjects  enumerated  in 
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the  10th,  paragraph  of  the  92nd  section  of  the  Act,  amongst  which 
were  "  Property  and  Civil  Bights  in  the  Province." 

The  Parliatneat  of  Canada  was  empowered  to  legislate  exclu- 
sively upon  the  classes  of  subjects  enumerated  in  the  29th  para- 
graph of  section  91,  among  which  was  "  Sea  Coast  and  Inland 
Fisheries.*'  It  was  also  declared  that  the  Parliament  should 
have  power  to  enact  laws  in  relation  to  '^  all  matters  not  coming 
within  the  classes  of  subjects  assigned  ezclusixely  to  the  Local 
Legislatures,"  and  to  prevent  any  interference  by  the  Local  Legis- 
latures with  the  exclusive  legislative*  authoriry  of  the  Parliament 
in  regard  to  the  classes  of  subjects  exclusively  assigned  to  the 
Parliament,  and  to  avoid  all  misapprehension  and  conflict,  it  was 
declared  that  none  of  the  classes  of  subjects  enumerated  in  the 
91st  section  should  come  within  ''the  class  of  matters  of  a  local 
or  private  nature  comprised  in  the  enumeration  of  the  classes  of 
subjects  assigned  exclusively  to  the  Local  Legislatures,  and  espe- 
cially stated  in  the  last  paragraph  of  the  92nd  section."  Now, 
what  is  the  meaning  of  the  words  "  Sea  Coast  and  Inland  Fish- 
eries" in  the  91st  section?  By  the  employment  of  this  language, 
what  power  of  legislation  is  conferred  on  the  Parliament  ?  Look- 
ing at  the  objects  sought  to  be  attained  by  the  Union  of  the 
Provinces,  and  the  state  of  legislation  in  the  different  Provinces 
at  the  time  of  the  Union,  I  think  it  must  be  inferred  that  the 
intention  was  to  confer  upon  the  Parliament  the  same  power  that 
the  Legislatures  of  the  different  Provinces  had  been  accustomed 
to  exercise ;  that  is,  the  power  to  provide  for  the  regulation  and 
protection  of  the  fisheries.  Maxwell^  on  the  construction  of  Sta- 
tutes fp.  18),  says :  "  The  true  meaning  is  to  be  found  by  consid- 
ering the  cause  and  necessity  of  making  the  Act,  by  comparing 
one  part  with  another,  and  sometimes  by  foreign  circumstances. 
In  other  words,  any  grounds  which  justify  or  require  a  departure 
from  the  literal  and  obvious  meaning  and  construction  of  the 
words,  phrases  and  sentences,  are  to  be  sought  in  the  context, 
read,  when  necessary,  by  the  light  which  the  history  of  the  enact- 
ment may  throw  upon  it."  This  is  a  construction  consistent  with 
the  whole  spirit  and  object  of  the  Act,  and  will  give  to  each  of 
the  powers  of  legislation  the  full  scope,  and  limit  each  to  the 
authority  contemplated  by  the  Act.  If  the  authority  to  legislate 
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^^"^^         upoD  "Sea  Coast  and  Inland  Fisheries"  empowered  the  Parlia- 
RoBBRTBON    uieut  to  interfere  with  private  rights,  and  deal  with  the  property 
^'  in  the  fish,  upon  the  same  principle,  by  the  authority  to  legislate 

upon  "  Navigation  and  Shipping,"  it  would  be  enabled  to  deal 
with  the  property  in  the  ships  of  ship-owners.  The  right  in  the 
ship  is  no  higher  or  more  s  icred  to  the  ship-owner  than  the  right 
in  the  tish  to  the  riparian  propriett>r. 

In  conferring  upon  the  Liocal  Legislatures  the  power  to  legis- 
late upon  property  and  civil  rights,  I  am  of  opinion  ic  was  the 
intention  that  their  power  should  only  be  treached  upon  to  the 
extent  required  to  enable  the  Parliament  to  exercise  the  authority 
to  legislate  upon  the  different  subjects  assigned  to  it,  and  the  Parlia- 
ment, ill  legisliiiuj^  upoii  the  subjects  within  iu  competency,  can 
only  so  fiir  interfere  witii  property  and  civil  rights  as  is  ndessary 
to  work  out  tue  legisLitioa  upon  the  particular  subject  specially 
delegated  to  it.  The  authority  to  deal  with  the  fish,  the  property 
of  individuals,  and  to  appropriate  that  property,  is  not  necessary 
to  the  working  out  of  the  powers  relating  to  "  Sea  Coast  and 
Inland  Fisheries/'  Any  other  construction  brings  the  two  classes 
into  conflict  On  the  other  hand,  by  construing  "  Sea  Coast  and 
Inland  Fisheries"  as  an  authority  for  Parliamentary  legislation 
for  the  protection  and  regulation  of  the  fisheries,  there  is  no  inter- 
ference with  the  rights  of  property,  and  each  class  preserves  its 
power  of  legislation  in  its  integrity — -there  is  no  conflict.  This 
construction  of  the  Act  enables  both  classes  to  run  together,  and 
is  consistent  with  common  sense,  and  no  Act  of  Parliament  should 
be  construed  contrary  to  common  sense.  Having  regard  to  the 
state  of  the  law  at  the  time  of  the  passing  of  "  The  British  North 
America  Act,  1867,"  and  considering  the  different  clauses  and 
provisions  of  the  Act,  and  applying  the  rules  for  the  construction 
of  Statutes  laid  down  by  Dwarrisy  MaxtoeUy  and  other  writers,  I 
think  the  intention  of  the  Parliament,  as  expressed  in  the  language 
of  the  Act,  is  clear  enough,  that  not  only  does  it  appear  from  a 
consideration  of  the  history  and  external  circumstances  connected 
with  the  Act  what  was  the  intention  of  the  Legislature,  but  that 
intention  can  be  clearly  gathered  from  the  Act  itself,  and  the 
words  and  expressions  employed  by  comparing  the  different 
clauses  with  each  other,  and  also  by  considering  the  whole  Act. 
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I  will  now  turn  to  the  Act  of  the  Parliament  of  Canada,  81 
Vic.  c.  60 :  "  For  the  regulation  of  Fishing  and  protection  of  the 
Fisheries."  The  very  title  shews  that  regulation  and  protection 
was  all  that  was  contemplated .  by  its  enactment.  This  Act  was 
passed  shortly  afker  the  Union,  and  it  repealed  all  the  laws  in  force 
in  the  different  Provinces,  and  substantially  re-enacted  their  pro- 
visions, providing  new  machinery  to  work  it  to  harmonize  with 
the  new  system  established  after  the  Union.  If  the  meaning 
of  this  Act  was  doubtful,  I  think  we  might  look  at  the  different 
Acts  repealed  to  assist  in  its  construction.  This  is  a  mode  often 
adopted.  If  it  had  been  the  intention  to  confer  any  greater 
power — ^that  is,  authority  to  interfere  with  private  rights  and 
property — it  would  have  so  enacted  in  express  terms.  It  is  a 
principle  of  construction  that  such  rights  must  not  be  taken  away 
except  by  express  words  or  necessary  intendment.  The  intention 
mnst  be  such,  as  the  Legislature  have  used  fit  words  to  express. 
A^ain,  it  must  not  be  collected  from  a  particular  expression,  but 
from  a  general  view  of  the  whole  Act.  Where  it  is  subject  to  a 
twofold  construction,  the  rule  is  to  adopt  such  an  interpretation 
tU  res  majis  valeut  qiiam  pereat. 

The  power  of  leasing  is  in  the  second  section,  which  does  not 
differ  essentially  from  the  first  section  of  the  Act  of  the  Legisla- 
ture of  Canada,  23  Vic.  c.  62.  The  Minister  of  Marine  and 
Fif^heries  is  empowered  to  grant  leases  and  licenses  where  the 
exclusive  right  of  fishing  does  not  already  exist  by  law.  The 
first  section  of  the  23  Vic.  c.  11  of  Canada  authorizes  the  Gov- 
ernor in  Council  to  grant  special  leases  or  licenses  in  lands 
belonging  to  the  Crown  for  a  limited  term,  and  there  was  a  like 
limitation  upon  the  right  to  grant  leases  in  Nova  Scotia  and  New 
Brunswick.  The  Parliament  appears,  in  the  language  employed, 
to  appreciate  their  constitutional  position  and  authority,  and  to 
have  conceived  the  legislation  so  as  not  to  interfere  with  the  right 
of  property.  The  Act  authorizes  the  issuing  of  fishery  licenses 
only  where  the  exclusive  right  of  fishing  does  not  already  exist. 
This  is  substantially  what  the  old  law  did.  Wherever  the  right 
to  the  fish  had  been  acquired  by  an  individual,  there  was  no 
authority  to  lease.  Where  the  stream  was  in  the  Crown,  the 
license  could  issue.     Now,  with  few  exceptions  in  the  Province, 
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the  land  through  which  the  fresh  water  streams  flow  hare  been 
granted,  and  the  proprietors  own  the  exclusive  right  to  fish,  so 
that  the  Act  exempts  them  from  its  operation.  With  the  excep* 
tion  of  the  Indian  lands,  and  any  lands  reserved  for  military 
purposes,  the  ungranted  lands  in  the  Province  are  in  the  Crown 
for  the  benefit  of  the  people  of  New  Bmnswick,  and  the  exclusive 
right  of  fishing  is  an  incident  to  the  property  in  the  soil. 

In  view  of  the  whole  case,  I  am  of  opinion  that  neither  Act 
authorizes  the  issuing  of  a  license  to  fish  in  the  fresh  water  rivers 
of  this  Province.  It  was  urged,  not  very  strenuously,  that,  as 
rivers  were  mentioned  in  the  third  schedule  of  "  The  British  North 
America  Act"  as  the  property  of  Canada,  that  would  give  the  right. 
If  this  were  intended,  it  would  not  then  even  give  the  right.  The 
108th  section  enacts,  **  that  the  public  works,  and  property  of  each 
Province  enumerated  in  the  third  schedule  of  the  Act,  shall  be 
the  property  of  Canada."  It  is  only  the  property  of  each  Pro* 
vince,  and  this  could  only  mean  the  user  of  the  rivers  for  the 
purpose  of  navigation,  and  not  the  property  in  the  fish,  which  was 
generally  owned  by  private  individuals.  It  is  the  public  property 
of  each  Province,  not  the  property  of  individcals  therein,  which 
is  given  to  Canada.  By  reference  to  the  first  proposition  for  Union 
agreed  to  at  Quebec,  there  will  be  found  *'  Btver  and  Lake  Im- 
provements." Its  object  is  obvious  enough.  While  Canada 
assumed  the  debts  of  the  different  Provinces,  she  received  in 
return  the  various  public  works  that  had  been  constructed  in 
incurring  that  debt.  The  river  St.  Lawrence  or  the  Saint  John 
would  be  rather  an  extraordinary  thing  to  call  a  public  work, 
whilst  the  improvements  on  the  Saint  John,  the  Saint  Lawrence, 
as  well  as  on  the  lakes,  are  really  public  works,  and  have  been 
constructed  with  money  that  created  the  debt.  Canada  assumes 
the  debt  and  receives  in  return  the  public  works  and  property 
that  it  has  constructed. 

I  have,  therefore,  arrived  at  the  following  conclusion: — 
That  it  was  not  the  intention  of  ^^The  British  North  America 
Act,  1867,"  to  give  to  the  Parliament  of  Canada  any  greater 
power  than  had  been  previously  exercised  by  the  separate 
Legislatures  of  the  Provinces ;  that  is,  the  general  powers  for  the 
regulation  and  protection  of  the  fisheries.     That  the  Act  of  the 
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ParliatAeni  of  Canada,  SI  Vic.  c.  60,  recognizes  that  view,  and, 

while  it  provides  for  the  protection  and  regulation  of  the  fisheries, 

it  does  not  interfere  with  private  rights,  only  authorizing  the 

granting  of  leases  in  fresh  water  rivers,  where  such  rights  have 

not  already  accrued ;  and  that  any  lease  granted  by  the  Minister 

of  Marine  and  Fisheries,  to  fish  in  fresh  water  rivers,  which  are 

not  the  property  of  the  Dominion,  or  in  which  the  soil  is  not  in 

the  Dominion,  is  illegal ;  that  where  the  exclusive  right  to  fish 

had  been  acquired  by  grant  of  the  land  through  which  such  river 

flows,  there  is  no  authority  given  by  the  Canadian  Act  to  grant  a 

right  to  fish;    and  also,  that  the  ungranced  land  being  in  the 

Crown  for  the  benefit  of  the  people  of  New   Brunswick,  the 

eicclusive  right  to  fish  follows  as  an  incident,  and  in  such  case  is 

in  the  Crown,  as  trustee  for  the  people  of  the  Province,  and  a 

license  to  fish  in  such  stream  is  illegal.     I  do  not  discuss  the 

question  as  to  how  far  the  reservation  of  the  bed  of  the  river 

afiects  the  right  of  the  riparian  proprietors,  who  own  the  land  on 

either  side,  as  the  plaintiff  does  not  claim  under  the  riparian 

proprietor.     I  am,  therefore,  of  opinion  that  the  defendants  are 

entitled  to  judgment. 

Wbtmore,  J.,  took  no  part,  being  related  to  one  of  the  parties 

in  the  cause. 

Judgment  for  plaintiff. 

CURRAN  v.  MORGAN. 

Promissory   note — Stamp  —  Whether,   where    there   is  omission   to   stamp 

through  v/norance  of  the  law,  defect  can  be  cured 

by  paying  double  duty. 

Held,  That  the  payee  of  a  note  for  $26,  who  took  the  same  unstamped,  believing 
that  the  Stamp  Act  only  applied  to  notes  above  that  amount,  could  make  it 
valid  by  paying  double  duty,  under  section  12  of  the  Act  37  Vic.  c.  47,  as  soon 
as  he  became  aware  of  the  iict  that  the  note  required  to  be  stamped. 

Appeal  from  the  County  Court  of  Carleton,  in  an  action  on  two 

promissory  notes  of  $25  each,  both  dated  March   14th,  1873, 

made  by  the  defendant  in  favor  of  the  plaintiff,  payable  in  fifteen 

and  twenty  months  respectively  with  interest,     [t  was  shewn  on 

the  trial  of  the  cause  that  when  the  notes  were  given  the  defendant 

had  no  stamps,  and  he  desired  the  plaintiff  to  put  them  on.     The 

plaintiff  thought  the  law  did  not  require  stamps  on  notes  not 

exceeding  $S5,  and  did  not  add  them  until  told  by  his  attorney 


latd 

BoBntTBON 

9. 
STIADMAir. 


187S 
Oct. 


Digitized  by 


Google 


642 


CASES  IN  THE  SUPREME  COFllT, 


1876. 


CURBAN 
V. 

Mosoiur. 


after  the  notes  became  due  and  had  been  placed  in  his  hands  for 
collection,  o^hen  he  immediately  affixed  stamps  to  doable  the 
amount  Up  to  that  time  he  held  the  notes  unstamped,  and 
never  inquired  if  stamps  were  necessary.  \  note  for  $50  was 
given  at  the  same  time  as  the  notes  in  question,  which  he  did 
&tamp.  The  Judge  of  the  County  Court  was  of  opinion  that  the 
plaintiff  could  not  recover  upon  the  notes  and  ordered  a  nonsuit, 
at  the  same  time  reserving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  the  amount  of  the  notes  and  interest.  After  argument 
at  Chambers  the  learned  Judge  adhered  to  his  ruling  on  the  trial. 

Oct.  23,  1875.  C  H.  B.  Fisher,  for  the  appellant,  now  con- 
tended that  the  plaintiff  was  entitled  to  affix  double  stamps  under 
section  12  of  the  Act  37  Vic.  c.  47,  the  plaintiff  having  been 
ignorant  of  the  requirements  of  the  law,  and  having  paid  double 
duty  as  soon  as  he  became  aware  that  a  stamp  was  necessary ;  and 
further,  that  the  question  of  the  sufficiency  of  the  affixing  of 
stamps  was  for  the  jury  and  not  for  the  Judge's  decision :  like- 
wise, that  in  this  case  plaintiff  had  authority  from  defendant  to 
affix  the  stamps. 

Geo.    F.    Gregory,    contra,    contended    that    as    the    plaintiff 

was   informed    by  the    defendant    of  the    necessity  of  stamping 

the  notes,  he  had  knowledge  of  the  defect.     That  ignorance  of 

fact  was  the  only  ignorance  contemplated  by  the  Statute,  and  that 

the  plaintiff's  erroneous  view  of  the  law  would  not  protect  him. 

The  sufficiency  of  the  stamping  was  for  the  Judge  to  determine 

upon,  and  he  had  decided  adversely  to  the  plaintiff. 

Fisher,  in  reply. 

Cur.  Adv.  VuU, 

The  following  judgments  were  now  delivered : — 

Weldon,  J.     I  think  the  latter  portion  of  section  12  of  the  Act 

87  Vic.  c  47,  has  reference  to  proceedings  at  a  trial  from  the  use 

of  the  words  "  satisfaction  of  the  Court  or  Judge  as  the  case  may 

be,"  and  is  to  protect  the  holder  of  a  note  which  had  not  been 

stamped  when  made.     But  if  it  were  to  be  held  that  in  no  case 

where  a  plea  of  insufficient  stamps  is  set  up,  an  amendment  to  add 

additional  stamps  could  be   allowed  at  the  trial ;  it  would  be  in 

effect  to   render  the  above  provision  as  of  no  effect.     Double 

stamps  were  put  on  the  notes  by  the  plaintiff  when  informed  by 
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bis  attorney.  This  evidence  was  uncontradicted,  and  double 
stamps  were  put  on  the  notes.  The  spirit  and  intention  of  the  Act 
87  Vic.  c.  47,  in  my  opinion,  is  to  preserve  the  validity  of  the 
notes  at  the  cost  of  the  double  duty  in  favor  of  all  holders,  who, 
without  any  intention  to  violate  the  law,  may  have  fallen  into 
error  or  mistake,  whether  from  ignorance  of  the  law  or  of  fact 
It  is  very  clear  that  there  was  no  intention  to  violate  the  law  in 
the  present  case.  Siamps  for  the  omission,  viz.,  double  stamps, 
have  been  put  on  so  soon  as  the  plaintiff  was  made  aware  it  was 
necessary;  and  I  can  arrive  at  no  other  conjlusion  ihui  that  the 
omission  to  affix  the  proper  stamp  upon  the  notes  was  owing  to 
the  impression  on  his  mind,  that,  as  the  notes  were  for  $25,  and 
not  exceeding  that  sum,  it  was  unnecessary.  The  error  was  recti- 
fied when  his  attorney  informed  him  the  law  required  stamps.  I 
am  satisfied  it  was  a  pure  mistake,  with  no  intention  to  violate  the 
law  or  defraud  the  revenue,  and  this  appeal  will,  therefore,  be 
allowed,  and  the  rule  in  the  County  Court  below  to  enter  a  verdict 
for  the  plaintiff  for  the  amount  of  the  notes  and  interest  made 
absolute. 

Fisher,  J.,  concurred. 

Wetmore,  J.  It  can  hardly  be  contended  in  this  case  that  the 
Judge  has  decided  against  the  plaintiff  on  the  facts.  The  report 
of  the  case  is,  that  he  did  not  think  c.  47  of  87  Vic.  extended  to 
the  present  case ;  no  decision  upon  the  facts  has  been  arrived  at, 
and  if  the  12th  section  referred  to  would,  on  the  trial,  have  saved 
the  plaintiff  from  the  effect  of  not  stamping  the  notes  at  the  time 
they  were  made,  he  is  entitled  to  have  the  full  benefit  of  its  pro- 
visions now.  I  agree  with  the  learned  counsel  for  the  defendant 
that  the  question  was  for  the  Judge  to  decide  and  not  for  the  jury 
to  find  upon.  The  wording  of  the  I8th  section  is,  **  If  it  shall 
appear  to  the  satis/action  of  the  Court  or  Judge.^*  As  in  cases  of  notice 
to  produce  papers,  the  existence  of  the  paper>  in  whose  posses- 
sion it  is,  and  the  sufficiency  of  the  notice,  are  always  for  ihe  Judge 
to  decide — the  jury  have  nothing  to  do  with  it.  No  question 
arises  here  as  to  the  right  of  the  defendant  to  intervene  with 
evidence  before  the  Judge  decides  the  matter.  The  learned  Judge 
here  read  section  12  of  the  87  Vic.  c.  47^  as  far  as  the  senteuce 
ending  with  the  words  ''  such  instiumeut  shall  be  held  to  be  legal 
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and  valid  if  it  shall  appear  that  the  holder  thereof  paid  double 
duty  as  in  this  section  mentioned  so  soon  as  he  acquired,  such 
knowledge,  even  alchough  such  knowledge  shall  have  been  ac- 
quired only  during  such  suit  or  proceeding,"  and  continued : — 
This  portion  of  the  section  would  seem  to  apply  to  cases  where 
the  note  was  stamped,  but  not  properly  stamped,  and  would  not 
apply  to  cases  where  there  was  an  entire  absence  of  stamps,  as  in 
this  case.  The  holder  must  have  known  the  proper  stamps  were 
not  on  the  note  when  the  note  was  not  stamped  at  all.  The 
remaining  portion  of  the  section  must  apply  to  this  case,  and  I 
think  the  learned  Judge  was  in  error  in  his  conclusion  that  this 
section  did  not  apply  to  this  case.  The  duty  was  not  paid  at  all. 
The  plaintiff  had  authority  to  affix  the  st  imps,  and  did  noc  affix 
them,  because  he  did  not  think  stamps  were  necessary,  and  he  did 
affix  tijem  to  the  $50  note.  The  Stamp  Act  does  not  require  a 
stamp  on  a  note  under  $:^5.  The  note  being  payable  with  interest 
wouKl,  of  course,  make  a  further  difference.  I'o  my  mind,  it  is 
only  reasonable  to  suppose  the  plaintiff  did  not  think  stamps  were 
necessary,  and  the  not  putting  them  on  was  because  he  thought 
they  were  not  required,  and,  theiefore,  the  omission  to  do  so  was 
an  erf  or  or  mistake.  I  cannot  but  think  if  rhe  County  Court 
Judge  had  considered  the  ISrh  section  applicable,  he  must  have 
arrived  at  the  same  conclusion.  If  he  arrived  at  any  other  con- 
clusion upon  the  evidence  as  rep  >i'ted,  I  think  his  decision  could 
not  have  been  upheld.  The  evidence  clearly  establishes  the 
omission  to  affix  stamps  as  un  error  or  mistake,  and  the  12th 
section,  I  think,  most  unquestionably  affords  the  necessary  relief. 
The  appeal  should  be  sustained,  and  the  judgment  of  the  County 
Court  reversed,  and  the  cause  remitted  to  the  County  Court  for 
the  County  of  Carleton  that  the  judgment  given  on  the  summons 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside  be  reversed, 
and  judgment  be  given  that  the  nonsuit  be  set  aside  and  a  verdict 
entered  for  the  plaintiff  for  the  amount  of  the  two  notes  and 
interest  thereon  to  the  3rd  day  of  August,  1875,  the  date  of 
giving  judgment  on  the  summons. 

AiJiBN,  C.  J.,  and  Duff,  J.,  took  no  part,  not  having  heard  the 

argument. 

Appeal  allowed  wUh  costs. 
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Money  had  and  received — Action  for —  Where  'property  seized  by  a  wtony- 

doer  acting  as  agent  for  a  third  party —  Whether  money  received  by 

him  for  its  release  and  paid  over  to  princii*al  before 

action  can  be  recovered  back — Practice-  JSew 

trial —  WJure  point  not  raised  at  trial. 

Defendant  wrongfully  seized  a  quantity  of  shingles  belonging  to  plaintiff, 
claiming  to  hold  them  for  stumpage,  and  plaintiff!  to  obtain  their  release, 
paid  the  amount  claimed.  Held^  That  the  fact  of  aefendant  acting  as  agent 
of  another  person  to  whom  he  had  paid  the  money  before  action  would  not 
protect  him,  and  that  he  was  liable  in  an  action  for  money  had  and  received. 

Held^  also,  That  in  such  action  it  was  necessary  for  plaintiff  to  prove  payment 
of  the  money,  tJiat  it  was  paid  under  compulsion,  and  that  it  was  received  by 
the  defendant  wrongfully;  but  where  on  the  trial  the  plaintiff  gave  some 
evidence  from  which  a  jury  might  infer  that  it  was  received  wrongfully,  and 
the  defendant  rested  his  case  entirely  upon  the  ground  that  he  hiMi  received 
the  money  as  an  agent  and  had  paid  it  over  to  his  principal,  and  Uie  Judge 
directed  the  jury  to  find  for  the  plaintiff;  while,  if  defendant  had  disputed  on 
the  trial  the  wrongful  taking,  the  Judge  should  have  left  this  question  to  the 
jury,  yet  as  he  had  relied  solely  on  the  other  objection,  he  was  not  entitled  to 
a  new  trial  for  misdirection ;  Witmobb,  J.,  dissenting. 

Appeal  from  the  County  Court  of  Madawaska,  in  an  action  for 
money  had  and  received^  to  recover  the  sum  of  $66.80,  paid  by 
the  plaintiff  to  the  defendant  under  the  following  circumstances: 
The  plaintiff,  in  the  spring  of  1871,  was  in  possession  of  a  quan- 
tity of  shingles,  which  had  been  manufactured  for  him  during  the 
previous  winter  by  a  man  named  Whalen.  The  detendant,  acting, 
as  he  alleged,  as  the  agent  of  the  proprietors  of  the  Temiscouata 
seigniory,  seized  the  shingles,  and  insisted  upon  payment  of  the 
sum  of  $66.80,  as  duty  or  stumpage  on  them,  and  refused  to 
allow  the  plaintiff  time  to  make  inquiry  as  to  where  the  shingles 
had  been  cut.  In  order  to  get  the  shingles  in  time  to  fulfil  a 
contract,  the  plaintiff  was  obliged  to  pay  to  the  defendant  the 
amount  claimed.  A  short  time  afterwards  the  plaintiff  met  the 
defendant,  who  told  him  that  he  had  received  instructions  from 
one  of  the  proprietors  of  the  seigniory,  directing  him  not  to  collect 
the  duty  on  the  shingles ;  and  he  stated  that  he  had  spent  the 
money  received  from  the  plaintiff,  but  would  repay  him  the 
amount  as  soon  as  he  (defendant)  got  money.  The  evidence 
shewed,  that  Whalen  told  the  defendant  that  he  had  a  right  to 
cut  the  shingles ;  and  he  procured  from  the  defendant  a  letter, 
dated  the  22nd  July,  1871,  addressed  to  the  plaintiff,  in  which 
he  ( defendant)  stated,  that  in  accordance  with  instructions  from 
60 
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tbe  agent  for  the  Temiscouata  seigniory ,  he  intended,  as  soon  as 
the  necessary  funds  were  in  his  hands,  to  return  him  (plaintiflF) 
the  amount  of  $66.80  paid  by  him  for  Whalen.  The  defendant 
(who  was  said  to  be  an  attorney  of  the  State  of  Maine)  conducted 
his  defence  in  person,  and  the  only  defence  he  opened,  or 
attempted  to  rely  upon,  was  that  he  was  "acting  as  agent  of  the 
proprietors  of  the  seigniory,  to  whom  he  swore  he  had  paid  over 
tlie  money,  which  payment,  he  claimed,  was  a  defence  to  the 
action. 

The  Judge  of  the  County  Court  charged  the  jury,  that  the 
money  having  been  paid  by  the  plaintiff  to  the  defendant  under  a 
claim  of  right,  which  was  unsupported  by  evidence,  the  plaintiff 
was  entitled  to  recover  it  back.  That  the  plaintiff  was  obliged  to 
pay  the  money  in  order  to  gee  his  property,  and  the  fact  that  the 
defendant  was  an  agent  for  others,  to  whom  he  afterwards  paid 
over  the  money,  would  not,  under  such  circumstances,  constitute 
a  defence. 

A  new  trial  was  moved  for  in  the  Couit  below,  which  being 
refused,  the  defendant  appealed. 

June  24.     Blair,  for  the  appellant 

Lug r in,  for  the  respondent. 

Blaii^  in  reply. 

Cur.  Adv.  VuJi. 

The  judgment  of  a  majority  of  the  Court  f  Allen,  C.  J.,  and 
Weldon,  Fishee  and  Duff,  J.  J.;  was  now  delivered  by 

Allen,  C.  J.  We  think  the  Judge  was  right,  under  the 
circumstances,  in  holding  that  the  payment  of  the  money  by  the 
defendant  to  his  principals  would  not  afford  a  defence.  The 
plaintifi,  in  order  to  maintain  his  action,  had  to  establish  three 
things  :  1st.  The  payment  of  the  money ;  2nd.  That  it  was  paid 
under  compulsion;  Srd.  That  it  was  received  by  the  defendant 
wrongfully.  The  first  two  propositions  were  clearly  established. 
But  we  have  had  some  doubts  whether  there  was  any  evidence 
that  the  defendant  was  a  wrong^doer  in  seizing  the  shingles.  It 
seems  to  have  been  assumed  at  the  trial  that  he  was  so — perhaps 
irom  the  fact  that  he  was  directed  by  the  proprietors  of  the  land 
not  to  collect  the  stumpage.  The  defendant  took  no  objection 
either  on  the  trial  or  on  the  motion  before  the  Judge  for  a  new 
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trial,  that  there  was  no  evidence  that  he  was  a  wrong-doer,  but 
rested  his  defence  entirely  on  the  ground  that  he  had  received  the 
money  as  an  agent,  and  had  paid  it  over  to  his  principals  before 
he  received  the  instructions  not  to  collect  it.     If  he  seized  the 
shingles  wrongfully,  this  clearly  would  be  no  defence :   Snowdon 
V.  Davu;^  Smith  Y.  Sleap;*  Oatesv.  Hudson*     Had  the  defendant 
disputed  that  the  seizure  was  wrongful,  and  desired  that  question 
to  be  put  to  the  jury,  or  had  that  question  been  raised,  the  Judge, 
in  our  opinion,  should  certainly  have  left  it  to  them  ;  but  inasmuch 
as  he  did  not  dispute  it,  but  rested  his  defence  entirely  upon  a 
ground  which  the  Judge  held — and  correctly  held  in  our  opinion — 
to  be  untenable,  we  think  the  Judge  was  right  in  directing   a 
verdict  for  the  plaintiff,  and  that  the  defendant  cannot  now  avail 
himself  of  a  ground  of  defence  not  taken  at  the  trial,  and  object 
that  a  question  should  have  been  left  to  the  jury,  which  the  case, 
as  presented  at  the  trial,  did  not  render  necessary.     The  case 
turns  on  the  point  whether  the  defendant  was  a  wrong-doer  or 
not  in  seizing  the  shingles.     Where  a  person  under  a  contract,  or 
voluntarily,  pays  money  to  an  agent,  to  be  paid  over  to  his  prin- 
cipal, and  subsequently  discovers  that  he  has  so  paid  it  under  a 
mistake  of  fact,  he  cannot  recover  it  back  after  the  agent,  without 
notice,  has  paid  it  over  to  his  principal.     It  would  be  manifestly 
unjust  that  he  should  do  so,  because  the  agent  in  such  case  was 
guilty  of  no  wrong :  he  only  discharged  his  duty  and  fulfilled  the 
trust  under  which  the  money  was  paid  to  him.     In  most  cases  the 
agent  would  be  occupying  a  fiduciary  relationship  between  his 
principal  and  the  person  who  paid  him  the  money.     But  surely  a 
wrong-doer  must  not  be  permitted  to  shelter  himself  from  the 
consequences  of  his  wrong  by  saying  that  he  committed  it  as  the 
agent  of  another,  and  that  he  has  accounted  with  his  principal  for 
the  fruits  of  it. 

We  think  this  appeal  should  be  dismissed  with  costs. 

Wetmore,  J.,  after  stating   the  facts,  continued: — 1  fail  to 

discover  any  sufficient  evidence  to  establish  a  wrongful  or  illegal 

detention  of  the  lumber  in  question.     The  case  opened  was  for 

wrongfully  seizing  the  lumber,  and  that,  therefore,  the  plaintiff^ 
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was  entitled  to  recover  the  money  paid  to  release  it,  as  money  paid. 
To  sustain  this  action,  the  wrongful  detention  of  the  lumber  must 
be  proved.  If  proved,  no  doubt  the  plaintiff  would  be  entitled  to 
recover,  but  [  apprehend  not  otherwise :  Aflee  v.  Backhouse.^  The 
letter  received  by  the  defendant  from  the  proprietors,  and  what 
transpired  in  reference  thereto,  would  not  of  themselves  be  suffi- 
cient to  establish  a  right  to  recover,  however  they  might  be 
available  as  evidence  valeat  quantum  to  establish  what  was  abso- 
lutely necessary  to  prove,  namely,  a  wrongful  seizure  or  detention, 
nor  do  I  think  it  was  very  material  whether  or  no  the  money  was 
paid  over  by  the  defendant  to  his  principals,  the  proprietors  of 
the  land.  The  c^se  sought  to  be*  established  was  a  wrongful 
seizing  or  detention,  and  it  was  so  opened,  and  the  Judge  so 
treated  it  in  his  direction  to  the  jury.  The  defendant,  who 
defended  in  person,  no  doubt  contended  he  was  acting  as  agent, 
and  had  paid  the  money  over.  Probably  it  would  have  been 
more  satisfactory,  under  the  evidence,  to  have  taken  the  ground 
in  terms  that  there  was  no  wrongful  taking ;  still  the  defence  set 
up  involved  the  denial  of  a  wrongful  taking,  because,  without  a 
wrongful  taking  or  detention,  it  mattered  not  whether  the  money 
was  paid  or  was  not.  To  my  mind,  if  the  wrongful  taking  or 
detention  is  eliminated  from  the  case,  there  is  no  evidence  to 
sustain  the  verdict  Th3  plaintiff,  who  was  examined  as  a 
witness,  gave  no  evidence  of  a  wrongful  seizing  or  detention  of 
the  shingles ;  in  fact,  at  the  time  of  the  seizure,  he  did  not  know 
where  they  had  been  cut.  The  letter,  and  what  transpired  in  con- 
sequence, may  have  been  evidence  of  a  wrongful  seizure,  but  the 
directions  not  to  seize  the  lumber  may  have  proceeded  from  a 
very  different  cause  than  want  of  right  to  seize,  and  I  should 
think  the  most  reasonable  inference  was,  not  that  it  was  caused  by 
want  of  right  to  seize,  more  particularly  as  the  plaintiff  did  testify 
as  a  witness,  and  gave  no  evidence  shewing  want  of  right  on  the 
defendant's  part  to  seize  the  lumber ;  in  fact,  rather  resting  his 
claim  on  the  defendant's  statement  that  he  would  return  the 
money  as  soon  as  he  had  money  in  hand  of  his  principal's,  and  the 
letter  given  Whalen  to  the  plaintiff,  that  in  accordance  with 
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instractions  from  the  agent  of  the  proprietors,  he  intended,  as  ^^'^^ 
soon  as  the  necessary  funds  were  in  his  hands,  to  return  the  Ltvcb 
plaintiff  the  amount  paid  by  him  for  Whalen.  The  amount,  he 
says,  has  not  been  paid,  and  treating  these  matters  as  establishing 
a  promise  to  pay,  which  entitled  him  to  recover  upon,  quite 
irrespective  of  any  wrongful  seizure  or  detention.  At  most,  the 
evidence,  such  as  it  was,  was  for  the  consideration  of  the  jury, 
and  should  have  been  submitted  to  the  jury  in  a  way  that  they 
could  fairly  exercise  their  discretion  as  to  the  weight  to  be  given 
to  the  evidence.  This  was  not  done.  It  is  idle  to  say  there  was 
a  submission  of  the  evidence  to  the  jury  when  the  charge  was  that 
the  money  was  paid  under  a  claim  of  right,  and  which  was 
unfounded  and  wrongful,  and  directing  a  verdict  for  the  defend- 
ant ;  in  point  of  fact,  nothing  was  lefl  to  the  jury.  I  do  not  see 
any  evidence  to  warrant  such  a  direction.  We  have  the  defend- 
ant's contention  to  the  jury  given  somewhat  particularly,  but 
nothing  is  said  as  to  the  plaintiff's,  or  what  position  or  grounds 
were  assumed  for  his  right  to  recover.  It  may  be  that,  by  reason 
of  the  defendant's  not  specifically  stating  in  terms  that  there  was 
no  wrongful  seizure  or  detention,  he  should  be  precluded  now 
from  contending  there  was  no  evidence  of  such  seizure  or  deten- 
tion to  warrant  a  verdict  against  him,  and  this  rule,  it  may  be 
contended,  is  a  wise,  just  and  wholesome  one,  because  on  the 
trial  the  plaintiff  could  have  avoided  the  difficulty ;  but  it  seems 
to  me,  to  establish  a  rule  that  the  defendant  cannot  now  avail 
himself  of  a  misdirection  of  the  Judge  because  he  did  not  request 
particular  questions  to  be  submitted,  would  be  rather  a  hard  one 
in  the  present  case,  particularly  as  the  defendant  conducted  his 
defence  in  person ;  an  omission  to  direct  in  a  particular  way,  that 
is,  to  direct  upon  some  particular  point,  may  be  refused  considera- 
tion by  reason  of  the  attention  of  the  Judge  not  being  particularly 
directed  to  it,  and  very  reasonably  so,  but  the  same  reasoning 
would  not  apply  to  an  entire  misdirection.  If  the  suitor,  appear- 
ing in  person,  is  required  to  know  law  enough  that  he  will  put 
his  matters  of  defence  on  the  trial  in  specific  terms,  surely  it  is 
but  reasonable  the  Judge  should  be  required  to  direct  the  jury 
quite  in  accordance  with  the  law ;  and  if  such  a  course  was  not 
followed  in  the  Judge's  charge,  I  think  it  is  open  in  the  present 
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case  to  the  defendant  now  to  avail  himself  of  any  misdirection. 
The  non-submission  of  particular  points  the  defendant  may  have 
had  some  control  over,  but  over  the  misdirection,  I  am  at  a  loss 
to  see  what  particle  of  control  the  defendant  could  possibly  have 
had,  unless,  indeed,  by  some  unseemly  interruption  of  the  Judge's 
charge,  which  we  should  rather  discourage  than  otherwise.  It 
appears  to  me  the  evidence  of  wrongful  seizure  or  detention 
was  at  most  of  a  very  frail  character,  but  such  as  it  was,  it  should 
have  been  submitted  for  the  consideration  of  the  jury,  untrammeled 
by  positive  direction  as  to  what  they  should  find.  The  present 
was  not  an  expression  of  the  Judge's  opinion,  leaving  the  jury  to 
consider  of  the  evidence,  as  is  justified  by  Taylor  v.  Ashton  ;*  but 
it  was  a  positive  direction,  withholding  any  consideration  of  the 
evidence  from  the  jury,  and  so,  I  think,  an  erroneous  one,  which 
the  defendant  has  a  right  to  avail  himself  of  upon  this  appeal. 
My  opinion  is,  this  cause  should  be  remitted  to  the  County  Court 
for  Victoria  that  a  new  trial  may  be  had,  and  that  neither  party 
should  have  costs  of  appeal,  as  the  error  is  in  misdirection,  and 
the  defendant  might  have  presented  his  case  more  clearly. 

Appeal  dismissed  with  casts. 


1876 


Ost. 


FLETCHER  v.  BESNARD. 

Practioe — Appeal  from  County  Court. 

Where  defendant  appealed  from  a  decision  of  a  County  Court  Judge,  and  an 
order  was  made  staTing  proceedings  till  judgment  was  given  on  the  appeal ; 
and  the  Judge  subsequently  rescinded  that  order  and  gave  the  plaintiff  leave 
to  proceed,  which  he  accordingly  did  and  signed  judgment,  the  defendant's 
attorney  attending,  without  objection,  the  taxation  of  costs ;  Held,  That  the 
defendimt  was  bound  by  the  order  of  the  Judge  of  the  County  Court,  and  could 
not,  after  such  order  was  made,  proceed  to  have  the  appeal  heard. 

Appeal  from  the  Saint  John  County  Court.  The  action 
y/aa  tried  in  the  County  Court  of  Saint  John,  in  July^ 
1876,  and  judgment  given  for  the  plaintiff.  The  defendant 
appealed  from  the  decision,  and  the  Judge  of  the  County  Court 
made  an  order  on  the  24th  August,  1875,  staying  the  proceedings 
till  judgment  was  given  on  the  appeal.  On  the  27th  October  the 
plaintiff's  attorney  applied  to  the  Judge  to  rescind  that  order,  and 
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that  he  might  proceed  on  the  judgment ;  and  on  the  6th  Novem- 
ber the  Judge,  after  hearing  the  parties,  made  an  order  to  that 
effect.  The  plaintiff,  a  few  days  afterwards^  gave  notice  of  the 
taxation  of  costs ;  the  defendant's  attorney  attended  the  taxation ; 
the  costs  were  taxed,  and  the  judgment  signed  on  the  10th 
November,  and  execution  issued. 

The  Judge's  return  was  delivered  to  the  Clerk  on  the  first  day 
of  Michaelmas  term,  and  was  first  entered  by  the  appellant  on  the 
County  Court  appeal  paper  of  the  following  Hilary  term. 

The  above  facts  were  shewn  by  afidavits,  produced  and  read  on 
the  part  of  the  respondent,  when  the  cause  was  called  on  for 
argument  (subject  to  objection  by  the  appellant's  counsel).  . 

June  23.  A.  L,  Palmer,  Q.  C,  contended,  1.  That,  the  cause 
being  entered  on  the  appeal  paper,  it  was  entitled  to  be  heard,  and 
any  irregularity  in  the  appeal  could  only  be  determined  on  a 
motion  being  made  to  strike  it  off  the  paper;  2.  The  return 
having  only  reached  the  Clerk  on  the  first  day  of  the  term,  the 
appellant  could  not,  without  the  leave  of  the  Court,  enter  the 
cause  on  the  paper  of  that  term^  and^  therefore,  the  appellant  had 
proceeded  regularly ;  3.  That  the  only  effect  of  the  order  of  the 
County  Court  Judge  was  to  withdraw  the  stay  of  proceedings  and 
enable  the  respondent  to  proceed  to  judgment  and  execution ;  but 
he  had  no  power  to  decide  whether  the  appellant  had  proceeded 
according  to  the  practice  of  the  Supreme  Court,  so  as  to  preclude 
it  from  now  hearing  the  appeal.  He  also  argued  the  merits,  which 
it  is  unnecessary  to  refer  to,  as  they  are  not  considered  by  the 
Court  in  the  judgment  delivered. 

E.  L.  Wetnwre,  for  the  respondent. 

Palmer,  Q.  C,  in  reply. 

Our.  Adv.  Vvk, 

The  judgment  of  the  Court  was  now  delivered  by 
Allen,  C.  J.  We  think  this  appeal  must  be  dismissed.  The 
Act  38  Vic.  c.  20,  sec.  4,  after  providing  that  the  Judge  of  the 
County  Court  may  stay  the  proceedings  till  judgment  is  given  on 
appeal,  provides  ''  that  if,  after  the  Judge  has  certified  a  copy  of 
the  proceedings  to  the  Supreme  Court,  the  appellant  do  not 
prosecute  his  appeal  according  to  the  practice  of  the  Court  of 
appeal,  the  successful  party  may  apply  to  the  Judge  for  leave  to 
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proceed  on  the  judgment,  and  leave  for  that  purpose  may  be 
granted  accordingly,  if  the  Judge  may  think  fit" 

It  was  urged  that  the  Judge  of  tlie  County  Court  had  no  power 
to  determine  whether  the  appellant  had  proceeded  according  to 
the  practice  of  this  Court.  Admitting  that  he  had  no  such  right, 
there  is  nothing  to  shew  us  that  he  had  not  evidence  of  that  £icc 
before  him.  If  he  decided  on  insufficient  evidence,  the  defendant 
might  have  appealed  from  his  decision.  The  Act  gives  him  juris- 
diction over  the  matter,  and  while  his  order  stands  we  think  the 
defendant  must  be  bound  by  it.  The  defendant,  too,  has  sub- 
mitted to  the  order  by  attending  the  taxation  of  costs,  and  allowing 
the  judgment  to  be  signed  against  him  without  objection. 

This  appeal  must  be  dismissed  without  costs. 

Appeal  diimisami. 


1876 


Oct. 


BUKKE  V.  SCRIBNEE. 
Evidence — Breach  of  promiee  of  marriage. 

On  the  trial  of  an  action  for  breach  of  promise  of  marriage,  where  plaintiff  gave 
eyidence  of  her  seduction  by  defendant,  the  latter,  by  his  cross-examination 
of  plaintiff,  attempted  to  shew  her  nnchastity  before  her  acquaintance  with 
him ;  Ifeld,  That  this  gave  her  the  right  to  repel  the  imputation  involved  in 
such  cross-examination,  not  pnlj  bj  her  own  evidence,  but  also  to  vindicate 
her  character  bj  other  testimony. 

Beldj  also,  in  such  action,  that  the  defendant  could  not  give  evidence  of  the 
reputation  of  the  plaintiff's  mother,  though  he  might  shew  the  character  of 

'  the  house  in  which  plaintiff  lived. 

This  was  an  action  for  breach  of  promise  of  marriage  tried  at 
the  Westmorland  Circuit  before  Allbn,  C.  J.  On  the  trial  the 
plaintiff  proved  that  the  defendant,  after  his  promise  to  marry, 
had  seduced  her.  One  Bourgeois,  a  witness  for  the  plaintiff, 
stated  (subject  to  objection  by  the  defendant's  counsel)  that  before 
her  difficulty  with  the  defendant,  he  thought  her  as  good  a 
character  as  any  of  their  people  (t.  e.,  the  French  people) ;  that 
he  never  heard  anything  against  her,  and  thought  she  was  a 
decent  girl ;  that  she  was  a  good  looking  girl,  and  had  failed  in 
her  appearance  since  her  connexion  with  the  defendant.  Another 
witness  gave  substantially  the  same  evidence.  Before  this 
evidence  was  given,  the  defendant's  counsel,  on  cross-examination 
of  the  plaintiff,  had  endeavored  to  shew  that  she  was  unchaste, 
and  that,  instead  of  being  seduced  by  the  defendant,  she  had 
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enticed  him,  and  afforded  him  facilities  for  having  connexion  with         ^^76 

her.     On  the  defence  the  defendant  went  into  evidence  to  shew        Burke 

that  the  plaintiff's  reputation  for  chastity  was  bad   before  her 

acquaintance  with  him.      The  learned  Chief  Justice  refused  to 

allow  the  defendant's  counsel  to  ask  whether  the  character  of  the 

plaintiff's  family  was,  or  was  not,  that  of  a  respectable  family — 

also  whether  the  reputation  of  the  plaintiff's  mother  was  not  bad. 

Evidence  was  allowed  of  the  reputation  of  the  house  in  which 

plaintiff  lived,  and  it  was  fully  gone  into  by  the  defendant.     The 

verdict  was  for  the  plaintiff,  and  on  a  former  day  of  this  term — 

D.  L.  Hanington  moved  for  a  new  trial  on  the  grounds  of 

improper  reception  of  the  evidence  above  stated,  and  also  of  the 

rejection  of  the  evidence  above  referred  to.     He  cited  on  the  first 

point  Bamjuld  v.  Massey  i  Dodd  v.  Norns;*   King  v.  Francis  f 

Jones  V.  James,* 

Our.  Adv.  Vult. 

Ttie  judgment  of  the  Court  was  now  delivered  by 
Weldon,  J.  We  think  that  the  Chief  Justice  was  right  in 
receiving  the  evidence  which  he  did,  as  to  the  plaintiff's  character. 
It  is  alleged  that  her  character  was  not  in  issue.  That  is  true ; 
but  the  defendant  had,  by  his  cross-examination  of  the  plaintiff, 
attempted  to  shew  her  unchastity  before  her  acquaintance  with 
him,  which  he  certainly  had  a  right  to  do,  in  mitigation  of  damages. 
The  defendant  having  thus  assailed  her  character,  we  think  she 
had  a  right  to  repel  the  imputation  involved  in  such  a  cross- 
examination,  not  only  by  her  own  evidence,  but  also  to  vindi- 
cate her  character  by  other  testimony.  No  honest  man  would 
instruct  his  counsel  to  ask  such  questions  of  a  woman  on  the 
witness  stand,  and  no  respectable  counsel  would  ask  them  unless 
he  intended  to  follow  them  up  by  direct  testimony  on  the 
point.  And  in  this  case  the  defendant  did  so  follow  them  up. 
Dodd  V.  Norris*  we  think,  does  not  apply.  That  was  an  action 
for  seducing  the  plaintiff's  daughter,  per  quod  sertitium  amisit. 
There>  a  third  person,  and  not  she  whose  character  was  attacked, 
sought  to  recover  the  damages ;  and  the  amount  of  damages  in 
that  case  need  not  necessarily  have  been  affected  by  the  daughter's 

>  1  Camp.  460.  *  3  Camp.  619. 
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iQ'yg  chastity  or  unchastity.  Under  the  circumstances^  Lord  Ellen* 
BuRKB  BOROUGH  held  that  the  daughter,  on  cross-examination,  was  not 
obliged  to  answer  questions  as  to  her  chastity  unless  she  chose; 
and  that  if  she  chose  to  do  so,  she  could  not  be  contradicted. 
This  decision  might  be  sustained  upon  the  rule  of  evidence,  that 
where  a  party,  on  cross-examination,  asks  an  irrelevant  question, 
he  is  bound  by  the  witness*  answer,  and  cannot  contradict  him. 
In  Bfite  V.  Hill,^  however,  Mr.  Justice  Park  did  not  follow  the 
ruling  of  Lord  Ellbnborouoh.  In  the  latter  case,  which  was  an 
action  of  a  similar  nature  to  Dodd  v.  Norris^  the  defendant's 
counsel  having,  on  ci  oss-examination  of  the  plaintiff's  daughter, 
attempted  to  shew  immodest  conduct  on  her  part,  Mr.  Justice 
Park  allowed  witnesses  to  be  called  on  the  part  of  the 
plaintiff  to  prove  her  general  good  character.  If  it  were 
proper  to  have  allowed  ^uch  testimony  in  that  case^  clearly 
it  must  have  been  so  in  this  case.  It  would  be  strange  indeed, 
in  view  of  the  fact  that  the  amount  of  damages  which  the 
plaintiff  would  be  entitled  to  recover,  would  largely  depend  upon 
her  character  for  chastity,  if  the  defendant  were  allowed  by 
ingenious  and  suggestive  cross-examination  to  attack  her  character 
in  that  respect,  and  she  should  not  be  afforded  an  opportunity  of 
meeting  the  aspersions  so  sought  to  be  cast  upon  it,  by  other 
testimony  than  her  own  K  it  be  said  that  her  own  answers 
denying  the  imputation  are  sufficient,  until  the  defendant  intro- 
duced testimony  on  the  subject  in  his  own  case^  aflter  which  it 
would  be  time  enough  to  meet  such  testimony  in  a  rebutting  case, 
we  think  that  the  defendant  cannot  have  been  prejudiced  by  her 
having  done  so  in  her  own  case,  as  he  went  fully  into  her 
character  on  the  defence.  It  might  happen  that  if  she  relied 
upon  answering  such  evidence  in  a  rebutting  case,  the  opportunity 
might  never  have  been  afforded  her.  It  might  be,  that  the 
defendant,  having  got  before  the  jury  the  insinuations  involved 
in  his  cross-examination — insinuations  met  only  by  her  own 
denial — might  have  chosen  to  rest  his  case  there,  and  trust  to 
the  effect  which  they  might  have  on  the  minds  of  the  jury. 
Surely,  in  view  of  such  a  contingency,  it  would  have  been  a  great 
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injustice  to  the  plaintiff  to  have  precluded  her  from  defending  her        ^^^^ 

character  from  the  aspersions  cast  upon  it,  by  giving  evidence  of       Burke 

her  good  character  in  her  own  case.     The  case  of  Jones  v.  James^ 

is  an   authority  in   support  of  the  admission  of  such  evidence. 

There,  in  an  action  by  a  woman  for  breach  of  promise  of  marriage, 

the  defendant  pleaded  that  the  promise  was  made  on  the  faith 

that  she  would  not  allow  other  men  to  have  carnal  knowledge  of 

her^  which  she  had  done ;  and  that  the  promise  was  made  on  the 

faith  that  she  would  not  immodestly  conduct  herself  with  regard 

to  other  men,  which  she  had  done:  and  it  was  held  upon  the 

issues  raised  by  these  pleas,  that  the  plaintiff  was  entitled  in  the 

first  instance  to  give  general  evidence  of  good  character,  although 

at  tbe  trial,  before  such  evidence  was  given,  the  defendant  had 

stated  the  names  of  the  men  with  whom  he  alleged  the  misconduct 

to  have  taken  place. 

As  to  the  rejection  of  evidence.  It  would  be  contrary  to  well 
established  legal  principles  to  permit  the  character  of  persons  not 
before  the  Court,  and,  therefore,  not  in  a  position  to  protect  them- 
selves, to  be  inquired  into.  Moreover,  admitting  that  the  reputa- 
tion of  the  plaintiff's  mother  was  bad,  that  is  no  reason  why  she 
should  be  prejudiced  in  her  suit.  But  the  defendant  had  the  full 
benefit  of  the  evidence  he  offered,  by  being  allowed  to  give 
evidence  of  the  character  of  the  house  in  which  the  plaintiff 
lived,  which,  in  fact,  involved  an  inquiry  into  the  reputation  of 
her  father  and  mother^  as  well  as  her  own  character.  We,  there- 
fore,  think  the  Chief  Justice  was  right  in  rejecting  the  questions 
proposed. 

Wetmobe,  J.,  stated  that  he  had  some  doubts  as  to  the  admis- 
sibility of  the  evidence^  but  not  sufficient  to  cause  him  to  dissent 
from  the  judgment  of  the  rest  of  the  Court 

Rule  refuted, 

» 16  W.  B.  762. 
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^^^-  Promissonf  notes — Stamps. 

Defendant  was  applied  to  by  W.  while  trarelling  on  the  cars  between  St.  John 
and  Fredericton  to  insure  his  life  in  a  Oompanj,  of  which  W.  was  acting  as 
sub-agent.  Defendant  signed  an  application  and  gare  to  W.  his  note  for  the 
premium,  drawn  in  fayor  of  the  general  agent  of  the  Company,  but,  haring  no 
stamps  at  the  time,  he  authorized  W.  to  affix  them,  which,  the  latter  stated  in 
evidence,  in  an  action  brought  on  the  note,  he  did  immediately  after,  either  in 
St.  John  or  Fredericton.  On  an  appeal  from  the  decision  of  the  County  Court, 
where  the  plaintiff  recovered  in  an  action  brought  on  the  note,  the  Judge's 
return  did  not  disclose  whether  or  not  there  was  any  evidence  to  shew  that 
the  stamp  was  put  on  on  the  same  day  the  note  was  given.  JSM,  per  Allis, 
C.  J.,  and  Fisher  and  Ddtt,  J.  J.,  That  they  must  assume  that  the  stamp 
purported  to  have  been  cancelled  on  the  same  day  the  note  bore  date,  and 
that  there  was,  therefore,  prima/aeie  evidence  that  it  was  stamped  on  that  day, 
which  would  be  sufficient ;  but,  per  Wildon  and  Wbtmobi,  J.  J.,  That,  as  the 
note  was  issued  when  it  was  given  to  W.,  the  latter  could  not  afterwards 
render  it  valid  by  affixing  the  stamp,  or  at  all  events,  the  plaintiff  was  bound 
to  shew  clearly  that  it  had  been  affixed  on  the  same  day. 

This  was  an  appeal  from  the  SaiaC  John  County  Court.  The 
facts  material  to  be  stated  will  be  found  in  the  judgments. 

June  Z4,  Blair  argued  the  case  for  the  appellant,  and  S.  R. 
Thomson^  (^.  C,  for  the  respondent. 

Our.  Adv.  VuU. 

The  following  judgments  were  now  delivered :  — 
Allbn,  C.  J.  This  was  an  action  brought  on  a  promissory 
note,  dated  12th  February,  1874,  made  by  the  defendant  in  favor 
of  J.  T.  Beynolds,  or  order,  for  $151.65,  payable  three  months 
from  date,  and  indorsed  by  Beynolds  to  the  plaintiff.  The  cause 
was  tried  at  the  St.  John  County  Court  in  October,  1875,  and  a 
verdict  found  for  the  plaintiff  for  $145.  An  application  was 
made  to  the  Judge  of  the  County  Court  for  a  new  trial,  which  he 
refused  to  grant.  From  this  order  the  defendant  has  appealed. 
The  only  point  in  the  cause,  is  whether  or  not  the  note  was 
sufficiently  stamped.     There  is  nothing  in  the  other  points. 

It  appeared  that  the  note  was  given  by  the  defendant  to  one 
Oscar  D.  Wetmore,  a  sub-agent  or  broker,  who  was  receiving 
applications  for  insurance  in  *^The  Phoenix  Mutual  Insurance 
Company.'*  He  drew  the  note  and  an  application  for  insurance 
in  the  rail  cars  between  St.  John  and  Fredericton,  and  the 
defendant  signed  them  both  at  the  same  time,  in  pencil,  and  gave 
them  to  Wetmore.  The  note  was  drawn  in  favor  of  Mr.  Beynolds 
as  the  general  agent  of  the  Insurance  Company,  at  Portland, 
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Maine ;  and  it  was^  no  doubt,  for  a  premium  of  insurance,  under 
an  agreement  entered  into  at  the  time  it  was  made,  for  a  policy  to 
be  issued  to  the  defendant  by  the  Company.  It  is  taken  as 
proved  that  the  defendant,  at  the  time  when  he  delivered  the 
note  to  Wetmore,  authorized  him  to  put  the  necessary  stamps  on 
it,  and  that  he  did  so  immediately  after,  either  at  Fredericton  or 
St.  John,  and  before  he  forwarded  the  note  to  the  office.  It  was 
urged  in  argument  before  us  that  this  might  have  been  done  the 
day  after  the  note  was  dated,  or  even  within  a  week ;  and  that  if 
so,  it  would  be  insufficient,  it  being  enacted  by  31  Vic.  c.  9,  sec. 
4,  as  follows : — "  The  person  affixing  such  adhesive  stamp  shall, 
at  the  time  of  affixing  the  same,  write  or  stamp  thereon  the  date 
at  which  it  is  affixed,  and  such  stamp  shall  be  held  prima  facie  to 
have  been  affixed  at  the  date  stamped  or  written  thereon ;  and 
further,  that  if  the  date  do  not  agree  with  that  of  the  instrument, 
such  adhesive  stamp  shall  be  of  no  avail."  It  was  further  con* 
tended  that  the  note  was  issued  as  soon  as  it  was  given  to  Mr. 
Wetmore  in  the  rail  car,  and  that  after  having  been  so  delivered, 
the  affixing  of  a  stamp  for  single  duty  would  not  be  sufficient.  It 
does  not  appear  by  the  return,  that  the  stamp  was  not  affixed  on 
the  same  day  that  the  note  bears  date,  or  that  it  was  not  cancelled 
on  that  day.  If  it  was  proved  that  the  stamp  was  affixed  on  a 
different  date  from  that  of  the  note,  the  defendant's  counsel  should 
have  asked  to  have  the  return  sent  back  to  the  Judge  of  the 
County  Court  for  amendment,  so  as  to  shew  that  fact.  As  it  is, 
we  must  take  it,  that  the  stamp  purported  to  have  been  cancelled 
on  the  same  day  that  the  note  bears  date,  and  that  there  was, 
therefore,  prima  facie  evidence  that  it  was  stamped  on  that  day. 

That  being  the  case,  we  agree  with  the  learned  Judge  of  the 
County  Court  that  the  note  was  properly  stamped  by  Mr.  Wet- 
more, under  the  defendant's  instructions.  He  had  express  autho- 
rity from  the  defendant  to  affix  the  stamp  and  to  cancel  it ;  he 
exercised  the  authority  thus  given  to  him,  and  qui  facit  per  alium 
facie  per  se. 

Fisher  and  Duff,  J.  J.,  concurred. 

Wbtmore,  J.  I  agree  with  the  majority  of  the  Court  that  the 
objections  of  writing  over  the  pencil  note  in  ink  and  want  of 
consideration  are  not  tenable ;  but  it  appears  to  me  the  want  of 
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proper  stamping  of  the  note  should  prevail.     The  note  was  written 
in  pencil  by  Wetmore  on  the  train  from  Fredericton  to  St.  John, 
and  he  at  the  same  time  made  out  a  proposal  in  pencil  for  life 
insurance  for  the  defendant  in  the   Phoenix  Mutual  Insorance 
Company.     Both  note  and  proposal  were  signed  by  the  defendant 
in  pencil.     Wetmore  tvas  acting  as  agent  for  one  Reynolds,  who  is 
the  general  agent  for  the  Company  for  the  State  of  Maine  and 
New  Brunswick.      The   proposal  for  insurance  and   note  were 
given  by  the  defendant  to  Wetmore,  and  he  (Wetmore)  then  gave 
the  defendant  a  document.      We  have  no  evidence  of  the  contents  of 
this  document      Wetmore  says  the  defendant  authorized  him  to  pat 
the  stamp  on  the  note,  and  it  was  put  on  almost  immediately  after 
either  at  St.  John  or  Fredericton.     The  note  is  dated  12th  February, 
1874,  is  for  $151.65,  payable  to  Ihe  order  of  J.  T.  Reynolds  at 
three  months,  and  is  indorsed  by  Reynolds.     The  return  of  the 
County  Court  Judge  purports  to  set  out  minutely  a  copy  of  the 
note:  in  the   margin  is  marked  [stamp];  no  date  of  affixing  the 
stamp  or  initials  of  any  name  are  indicated.     Wetmore  says  he 
took  the  note  as  agent  for  the  Phoenix  Mutual  Life  Insurance 
Company  of  Hartford,  and  he  forwarded  the  note  to  Reynolds  at 
Portland.     As  the  defendant  in  his  evidence  does  not  deny  giving 
authority  to  put  the  stamps  on,  I  assume  the  authority  was  given 
as  stated  by  Wetmore.     The  defendant  says  Wetmore  got  the 
note  as  agent  for  the  Company ;  he  further  says,  it  was  agreed 
when  he  gave  the  note  that  he  should  receive  a  policy  of  insurance 
for  $5000  from  the  Company.     From  the  evidence  it  therefore 
appears  (leaving  the  document  given  by  Wetmore  to  the  defendant 
on  the  defendant  giving  him  the  note  and  proposal  out  of  the 
question)  that   the   defendant   gave   the   note   and   proposal  to 
Wetmore  as  agent  for  the    Company,  and   it  was   agreed   the 
defendant   should   receive  a  life  policy  of  insurance  from   the 
Company  for  $6000.     The  note  was   unstamped,  and  Wetmore 
had  authority  to  put  the  stamp  on,  which  he  did,  as  he  says, 
immediately  after  either  at  Fredericton  or  St.  John.     The  note, 
such  as  it  was,  and  in  the  state  it  was,  with  the  authority  to  put 
stamps  on,  would  seem  to  be  the  consideration  for  the  agreement 
that  the  defendant  was  to  receive  the  policy  of  insurance.     The 
objection  to  the  stamping  of  the  note  arose  when  it  was  offered  in 
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evidence,  and  having  been  received  in  evidence,  any  fiirther 
objection  to  it  would  only  be  available  by  reason  of  the  improper 
reception  of  evidence.  The  grounds  of  defence  presented  by  the 
defendant's  counsel  in  his  address  to  the  jury  at  the  close  of  the 
case  are  not  given,  and  the  Judge  directed  the  jury  only  upon  the 
consideration  of  the  note,  saying  he  did  not  think  the  defendant 
had  made  out  an  answer  to  the  note.  The  verdict  was  for  the 
plaintiff,  and  on  motion  for  a  new  trial,  it  was  objected,  among 
other  grounds,  that  the  note  had  not  been  duly  stamped.  In  the 
judgment  given  on  motion  for  a  new  trial,  the  learned  County 
Court  Judge,  in  the  return,  says:— "It  appeared  that  this  note 
was  given  by  the  defendant  to  Wetmore,  an  insurance  agent,  on 
an  application  for  insurance ;  that  the  application,  which  was  in 
writing,  and  the  note,  were  both  made  in  a  railway  car  on  the 
Fredericton  train,  in  which  the  defendant  and  Wetmore  were 
travelling ;  they  were  written  and  signed  in  pencil,  and  delivered 
by  the  defendant  to  Wetmore.  Wetmore  testified  that  at  the 
time  of  the  delivery  of  the  note  to  him,  the  defendant  authorized 
him  to  ink  over  the  pencil  writing  and  to  put  the  necessary  stamps 
on  the  note^  which  he  did  immediately  after  either  at  Fredericton  or  St. 
John,  and  be/ore  he  forwarded  the  note  and  application  to  the  insurers,** 
On  this  ground  the  Judge  overruled  the  objection,  and  allowed 
the  note  to  be  read  in  evidence.  The  stamping  of  the  note  having 
been  done  by  Wetmore  before  delivering  to  the  insurer  and  by 
authority  of  the  defendant,  the  learned  Judge  considered  as  the 
act  of  the  defendant  himself.  What  I  have  stated  is  all  that 
appears  on  the  return  respecting  the  note. 

By  81  Vic.  c.  9,  sec.  4,  one  way  of  paying  the  duty  is  by  stamp 
to  the  amount  of  the  duty  upon  which  the  signature,  or  part  of  a 
signature  of  the  maker,  or  his  initials,  or  some  integral  or  material 
part  of  the  instrument,  shall  be  written  so  as  (as  far  as  may  be 
practicable)  to  identify  each  stamp  with  the  instrument  to  which 
it  is  attached,  and  to  prevent  its  being  thereafter  used  for  any 
other  instrument;  or  the  person  affixing  such  stamp  shall,  at  the 
time  of  affixing  the  same,  write  or  stamp  thereon  the  date  at 
which  it  is  affixed,  and  such  stamp  shall  be  held  prima  fade  to 
have  been  affixed  at  the  date  stamped  or  written  thereon ;  and  if 
no  integral  or  material  part  of  the  instrument,  nor  any  part  of  such 
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signature  of  the  maker,  drawer,  acceptor,  or  first  indorser  in 
Canada  be  written  thereon,  nor  any  date  be  so  stamped  or  written 
thereon,  or  if  the  date  do  not  agree  with  that  of  the  instrament, 
such  adhesive  stamp  shall  be  of  no  acail,  and  any  person  wilfully 
writing  or  stamping  a  false  date  on  any  adhesive  stamp  shall  incur 
a  penalty  of  one  hundred  dollars  for  each  offence.  So  far  as 
appears  by  the  retiirn,  none  of  these  requirements  have  been 
complied  with — the  margin  of  the  copy  of  the  note  is  merely 
marked  as  follows  [stamp]. 

The  Act  of  38  Vic.  c.  13,  which  was  in  force  when  this  trans- 
action occurred,  after  repealing  the  11th  and  ISth  sections  of  31 
Vic.  c.  9,  enacts  that  if  any  person  in  Canada  makes,  draws, 
accepts,  indorses,  signs,  becomes  a  party  to,  or  pays  any  promissory 
note,  draft  or  bill  of  exchange,  chargeable  with  duty  under  this 
Act  be/ore  the  duty  (or  double  duty  as  the  case  may  be)  has  been 
paid  by  affixing  thereto  the  proper  stamp  or  stamps,  such  person 
shall  thereby  incur  a  penalty  of  one  hundred  dollars,  and  save  only 
in  the  case  of  payment  of  double  duty,  as  in  the  next  preceding 
section  provided,  such  instrument  shall  be  invalid  and  of  no  effect  in 
law  or  in  equity.  I  need  not  refer  to  the  payment  of  double  duty 
and  to  the  12th  section  of  the  last  mentioned  Act,  or  section  IS 
of  the  more  recent  enactment  of  37  Vic.  c.  47,  which  only  provide 
protection  when  double  duty  has  been  paid.  The  only  proposi- 
tion, it  appears  to  me,  is  whether  the  stamp,  as  affixed,  that  of 
single  duty,  is  sufficient,  and  this  involves  the  time  of  affixing  and 
the  party  by  whom  affixed ;  or  if  so,  has  it  been  properly  marked 
or  defaced?  Putting  the  stamp  out  of  the  question  for  the 
present,  was  there  not,  from  the  evidence,  a  complete  contract  ? 
The  defendant  gave  his  note  to  the  insurance  agent,  with  a 
proposal  for  life  insurance,  and  it  was  then  and  there  agreed  the 
defendant  should  have  a  life  policy  for  $5000.  What  was  there 
to  interfere  with  the  Insurance  Company's  right  to  the  note? 
The  defendant  could  not  recall  the  note  without  the  consent  of 
the  Company,  nor  could  the  Company  get  clear  of  their  liability 
to  furnish  the  policy.  By  the  11th  section,  if  any  person  in 
Canada  makes  or  signs  a  note,  or  becomes  a  party  thereto  before 
the  duty  or  double  duty,  as  the  ca^e  may  be,  is  paid,  it  is  invalid. 
Did  not  the  party  make  this  note  ?  did  he  not  sign  it  ?  and  when 
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'  the  duty  was  not  paid,  did  he  not  become  a  party  to  the  note  ? 
It  seems  to  me  all  these  acts  were  done,  and  without  referring  to 
the  marking  or  defacing  of  the  stamps,  I  think  the  subsequent 
affixing  of  the  tingle  duty  stamp  by  Wetmore,  even  with  the 
authority  of  the  defendant,  was  insufficient  to  establish  the  validity 
of  the  note.  How  it  might  have  been  cured  by  double  duty 
stamps  it  is  not  necessary  to  decide.  Mr.  ChiUy,  in  his  treatise 
on  Bills,  at  page  102,  says: — "As  the  Stamp  Acts  require  the 
stamps  on  bills  and  notes  to  be  impressed  be/ore  they  are  written, 
and  there  is  no  power  afterwards  to  impose  the  proper  stamps 
(unless  in  the  excepted  case  of  a  stamp  of  equal  or  higher  value  but 
of  wrong  denomination)  after  the  instrument  has  been  completed." 
I  am  of  opinion  that  the  ruling  of  the  learned  County  Court  Judge, 
as  presented  in  the  return,  cannot  be  sustained.  The  defendant 
should,  in  my  opinion,  have  the  costs  of  appeal,  and  the  cause 
should  be  remitted  to  the  County  Court  for  St.  John  that  there 
may  be  a  new  trial. 

Our  Stamp  Acts,  I  think,  .are  as  clear  and  positive  as  the 
English  Stamp  Acts  in  this  respect.  I  do  not  wish  to  be  under- 
stood as  being  of  opinion  that  the  defendant  could  not  delegate 
the  same  power  of  affixing  stamps  to  Wetmore  that  he  had  him- 
self; but  I  think,  under  the  circumstances  of  this  cas^,  by  our 
Stamp  Acts,  Murray  would  not  have  had  power  to  render  the  note 
valid  by  affixing  a  nngle  duty  stamp  at  the  time  Wetmore  affixed 
the  stamp,  and,  therefore^  he  could  not  delegate  to  Wetmore  an 
authority  to  do  that  which  he  could  not  do  himself. .  The  appeal, 
I  think,  should  be  sustained. 

Wbldon,  J.  I  arrive  at  the  same  conclusion  as  my  Brother 
Wbtmorb,  and  concur  in  the  judgment  he  has  pronounced.  The 
note  not  having  been  stamped  when  made,  owing  to  the  drawer 
not  having  stamps,  the  agent  of  the  payee  of  the  note  put  them  on 
afterwards  by  his  request ;  but  when  put  on,  did  not  appear.  The 
witness  says  he  put  them  on  in  St  John  or  Fredericton,  but  omits 
stating  the  day.  The  error  was  occasioned  by  the  want  of  stamps 
when  the  note  was  made,  and  the  consideration  from  the  payee  of 
the  note  passed  to  the  defendant.  This  error  could  only  be  recti- 
fied by  the  placing  on  the  note  of  double  stamps;  that  is  the 
penalty  to  be  paid  for  not  stamping  at  the  proper  time.  This 
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^^"^^         was  not  done,  and,  therefore,  1  am  of  opinion  the  plaintiff  is  not 
Wright      entitled  to  recover. 

^'  Appeal  dismissed  with  costs, 
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LEONARD  V.  F08HAY  et  al. 

Praniissonf  iwtes — SUtmps —  Prryment  of  do\thle  duty — 37  Vie,  e.  47,  sec,  1 2. 

On  the  trial  of  an  action  by  indorsee  against  maker  of  a  promissorj  note,  it 
appeared,  on  cross-examination  of  defendant,  that  when  the  note  was  made 
the  parties  had  no  stamps,  and  the  maker  gave  the  pajee  money  to  purchase 
the  necessary  stamps  and  anthoriied  him  to  affix  them  to  the  note.  He  did 
not  do  so  until  some  months  afterwards,  when  a  son  of  the  payee  affixed 
stamps  of  the  amount  that  should  have  been  affixed  when  the  note  was  giren. 
Subsequently  the  note  was  transferred  to  plaintiff  for  value.  At  this  time  it 
appeared  to  have  been  properly  stamped,  but  no  evidence  was  given  to  shew 
whether  or  not  plaintiff,  who  was  not  present  at  the  trial,  had  any  knowledge 
of  the  notes  not  having  been  stamped  when  made.  The  presiding  Judge 
allowed  the  attorney  of  the  plaintiff  to  af&x  double  duty  stamps  and  received 
the  note  in  evidence.  On  motion  for  a  new  trial,  Heldf  per  Wxldoh,  Fxshhi 
and  WiTMOBB,  J.  J.,  That  as  the  Judge  was  satisfied  from  all  the  evidence  that 
neither  plaintiff  or  his  attorney  had  any  knowledge  of  the  want  of  stamps 
until  the  &ct  was  disclosed  on  the  trial,  he  was  right,  under  sec.  13  of 
the  Act  37  Vic.  c.  47,  in  allowing  the  double  duty  to  be  paid,  and  that 
the  attorney  had  implied  authority  to  af&x  the  stamps;  but,  per  Allbb, 
C.  J.,  and  Dunr,  J.,  That,  it  having  been  shewn  that  the  notes  were  not 
stamped  when  made,  the  onus  was  cast  on  the  plaintiff  of  proving  clearly 
by  his  own  evidence  that  he  first  knew  of  the  defect  on  the  trial ;  and  alao 
that  an  attorney  cannot,  without  special  instructions  fhnn  his  client^  reatore 
validity  to  a  note  by  affixing  double  duty  stamps. 

Assumpsit  by  the  indorsee  against  the  makers  of  two  promis- 
sory notes  for  $200  each,  dated  Ut  September,  1871,  in  favor  of 
one  Charles  K.  Leonard.     At  the  trial  had  before  Wbtmorb,  J., 
at  the  York  Sittings,  the  following  state  of  facts  appeared  in 
evidence.     At  the  time  the  notes  were  made  the  parties  had  no 
stamps,  and  the  makers  gave  the  payee  money  to  purchase  the 
necessary  stamps,  and  authorized  him  to  affix  them  to  the  notes. 
He  did  not  do  so,  but  some  months  afterwards,  when  the  defend- 
ants made  a  payment  on  the  notes,  they  were  still  unstamped. 

Brunswick  Leonard  (son  of  the  payee)  then  affixed  stamps  upon 
them  of  the  amount  that  should  have  been  affixed  when  the  notes 
were  given,  and  marked  them  with  the  date  of  the  note  and 
initials  of  the  makers'  names.  The  notes  were  indorsed  to  the 
plaintiff  about  the  1st  June,  1875,  just  before  the  action  was 
brought,  and  at  that  time  they  had  on  them  only  the  stamps 
affixed  by  Brunswick  Leonard.  The  plaintiff  was  a  son  of  Chas. 
Leonard,  the  payee  of  the  notes.     He  (plaintiff;  was  not  present 
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at  the  trial,  and  evidence  was  given  to  shew  that  he  was  in  a 
distant  part  of  the  Frovinoe.  The  payee  of  the  notes  also  stated 
that  when  they  were  transferred  to  the  plaintiff,  nothing  was  said 
about  the  stamps.  The  defendant  proved  the  facts  relating  to  the 
time  of  affixing  the  stamps,  and  then  Mr.  Harding,  the  plaintiff's 
attorney,  affixed  the  double  duty  stamps.  The  plaintiff  not  being 
present,  there  was  no  evidence  when  he  first  became  aware  of  the 
defective  stamping,  or  whether  he  knew  anything  about  it,  and 
no  evidence  whether  Harding  knew  anything  about  it  or  not. 
The  notes  were  overdue  when  indorsed  to  the  plaintiff. 

The  learned  Judge  was  of  opinion  that  the  question  of  allowing 
the  double  stamps  to  be  affixed  was  for  his  decision,  and  not 
proper  to  be  submitted  to  the  jury,  and  also  that  the  attorney  of 
the  plaintiff  had  the  right,  under  section  12  of  the  Act  S7  Vic. 
c.  47^  to  affix  the  stamps  and  received  the  notes  in  evidence ;  but 
as  the  question  was  then  pending  before  the  Court  in  Curran  v. 
Morgan,^  he  submitted  several  questions  upon  the  point  to  the 
jury,  without  expressing  to  them  any  opinion.  They  found  that 
when  plaintiff  became  holder  of  the  notes  he  had  no  knowledge 
of  any  defects  in  them  by  reason  of  the  proper  stamps  not  having 
been  paid  at  the  proper  time,  that  the  double  duty  was  paid  as 
soon  as  knowledge  of  -the  defects  was  obtained,  and  that  it  was 
through  mere  error  or  mistake  and  without  any  intention  of 
violating  the  law  on  the  part  of  plaintiff  that  any  defect  as  to 
stamps  existed  in  relation  to  the  notes.     Verdict  for  plaintiff. 

In  Hilary  term  last,  Cho.  F.  Oregary,  for  the  defendants,  ob' 
tained  a  rule  niii  for  a  new  trial,  against  which  on — 

Oct.  S4,  Rains/ord  shewed  cause;  and  Qregory  was  heard 
in  support  of  the  rule. 

Our.  Adv.  VuU. 

The  following  judgments  were  now  delivered: — 
Allbv,  C.  J.  I  think  there  must  be  a  new  trial  in  this  case, 
as  I  cannot  see  that  there  was  any  evidence  to  justify  the  affixing 
of  the  stamps  to  the  notes  at  the  trial.  Under  the  Act  87  Vic. 
c.  47,  sec.  2,  which  was  substituted  for  the  12th  section  of  the 
31  Vic.  c.  9,  three  things  were  necessary  to  be  established  in  this 
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case  before  the  double  duty  stamps  could  legally  be  afiSixed  to  the 
notes.  Ist.  That  the  plaintiff,  when  be  became  holder  of  the 
notes,  had  no  knowledge  that  they  were  defectively  stamped; 
2nd.  That  he  affixed  the  double  duty  stamps  as  soon  as  he  acquired 
knowledge  of  the  defective  stamping;  and  3rd.  That  it  was 
through  mere  error  or  mistake,  and  without  any  intention  on  his 
part  to  violate  the  law,  that  he  omitted  to  affix  the  stamps  at  an 
earlier  day.  It  was  for  the  plaintiff  to  prove  these  facts  affirma- 
tively, and  I  am  unable  to  discover  any  evidence  to  prove  either 
of  them.  It  is  true,  that  at  the  time  the  notes  were  indorsed  to 
the  plaintiff,  they  bore  stamps  for  an  amount  which  would  have 
been  sufficient  if  affixed  when  the  notes  were  signed,  and,  therefore, 
the  notes  were  apparently  valid ;  but  it  by  no  means  follows  that 
the  plaintiff  (considering  the  relation  in  which  he  stood  to  the 
payee)  had  no  knowledge  of  the  time  when  these  stamps  were 
actually  affixed.  And,  admitting  that  the  plaintiff,  at  the  time  he 
became  holder  of  the  notes  in  the  month  of  June,  was  ignorant  of 
the  defect  in  the  stamps,  what  evidence  is  there  that  he  continued 
in  ignorance  of  it  down  to  the  time  of  the  trial  in  October  ?  It  is 
difficult  to  understand  how  these  matters  can  be  proved  without 
the  testimony  of  the  plaintiff  himself.  I  also  think  the  plaintiff's 
attorney  had  no  authority  to  affix  the  double  duty  stamps.  The 
case  of  Reynolds  v.  Vaughan^  decides  that  an  attorney,  who  has 
the  possession  of  a  note,  for  the  purpose  of  collecting  the  amount 
for  his  client,  is  not  a  "  holder"  within  the  meaning  of  the  Stamp 
Act,  and  has  no  authority  to  affix  a  stamp  upon  the  note.  It  was 
not  pretended  that  Mi.  Harding  had  any  express  authority  from 
the  plaintiff  to  affix  the  stamps,  and  no  such  authority,  in  my 
opinion,  can  be  implied  from  the  relation  of  attorney  and  client 
But  even  if  he  had  the  authority,  the  requisite  proofs  as  to  the 
want  of  knowledge  of  the  defects  are  wanting.  I,  therefore^  think 
there  should  be  a  new  trial. 

Weldon,  J.  I  am  of  opinion  the  rule  for  a  new  trial  ought  to 
be  discharged.  The  Act  33  Vic.  o.  14,  was  in  force  when  the 
notes  were  made^  and  the  defendants  contend  the  notes  were 
invalid  when  made,  and  could  not  be  rendered  valid  by  double 
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stamps  being  placed  thereon  in  Court,  under  87  Vic.  c.  47.  The 
Act  87  Via  c.  47,  sec.  14,  was  a  remedial  Statute,  and  for  the 
benefit  of  the  innocent  holder,  and  as  such  should  receive  a  liberal 
construction.  At  the  trial  of  this  cause  the  defendant  gave  evidence 
of  the  want  of  ^itam'ps  when  the  notes  were  made.  It  did  not 
appear  this  was  ever  communicated  to  the  plaintiff,  or  that  he  had 
any  knowledge  of  it  until  it  was  stated  at  the  trial'.  The  learned 
Judge  from  this  allowed  the 'plaintiff,  by  his  attorney,  to  affix 
double  stamps.  I  am 'of  the  opinion  it  was  for  the  learned  Judge 
to  be  satisfied  from  the  evidence  that  it  "was  through  error  or 
mistake  and  without  intention  to  violate  the  law.  '  He  exercised  a 
proper  discretion,  from  what  appeared  before  him  on  the  trial,  to 
allow  the  double  stamps  to  be  affixed  and  the  notes  to  be  read  in 
evidence.  It  is  ui^ged  that  the  plaintiff  gave  no  evidence  as  to 
when  he  acquired .  knowledge.  I  am  of  the  opinion  the  only 
reasonable  and  satisfactory  way' to  construe  and' carry  out  the  law 
is  to  hold  that,  where  •  reasonable  notice  of  the  want  of  proper 
stamps,  or  the  notes  having  been  stamped  at  an  iniproper  time,  is 
brought  to  the  knowledge  of  the  holder  of  a  note,  he  must  repel 
by  reasonable  evidence  the  presumption  that' he  has  the  know- 
ledge, or  shew  that,  as  soon  as  he  acquired  the  knowledge,  he 
affixed  double  stamps,  or  that  he  had  made  inquiry,  and  from  the 
information  he  received  he  believed  the  notes  had  been  regularly 
stamped.  No  evidence  was  given  that  the  plaintiff  had  any  such 
knowledge,  and,  therefore,  I  think  the  learned  Judge  had  sufficient 
before  him  to  satisfy  him  this  was  the  first  knowledge  the  plaintiff 
had ;  the  case  was  one  in  which  he  was  fully  justified  in  allowing 
the  plaintiff  to  attach  double  stamps  at  the  trial.  It  must  have 
appeared  very  clear  to  the  learned  Judge  (or  he  would  not  have 
allowed  the  additional  stamps  to  be  affixed)  that  there  was  no 
intention  to  violate  the  law,  and  I  am  of  the  opinion  the  spirit  and 
intent  of  the  Act  is  to  protect  innocent  holders  and  preserve  the 
validity  of  notes  at  the  cost  of  double  duty  in  favor  of  holders 
who,  without  any  intention  to  violate  the  law^  may  have  fallen 
into  error  or  mistake^  whether  from  ignorance  of  the  Itiw  or  of 
&ct.     The  case  of  Reynoldi  v.  Vaughav}  was  decided  under  the 
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Statute  8S  Vic.  c.  14,  while  this  case  comes  under  the  provisions 
of  87  Vie.  c.  47.  I  am,  therefore,  of  opinion  the  rule  for  a  new 
trial  ought  to  be  discharged. 

FiSHBit,  J.,  concurred. 

Duff,  J.  At  the  time  the  note  in  question  was  made,  the 
maker  gave  the  payee  money  to  buy  the  necessary  stamps,  with 
instructions  to  affix  and  cancel  them.  And,  had  the  note  been 
produced  at  the  trial  with  single  stamps  thereon,  and  had  the 
stamps  purported  to  have  been  cancelled  of  the  same  date  as  the 
note,  we  would  hare  had  to  assume,  in  the  absence  of  evidence  to 
the  contrary,  that  the  *'  stamps  had  been  affixed  at  the  date  written 
thereon ;"  and  that  the  requirements  of  the  Act  had  been  com- 
plied with:  vide  81  Vic.  c.  9,  sec.  4.  The  burthen  of  proof  would 
have  been  upon  the  person  who  alleged  the  contrary.  But  in 
this  case  it  was  clearly  proved  at  the  trial  that  the  stamps  for 
single  duty  had  not  been  affixed  until  months  after  the  note  was 
made,  and  long  after  it  had  passed  beyond  the  maker's  control. 
In  other  words,  it  was  shewn  that  the  note,  before  it  came  into 
the  hands  of  the  plaintiff^  was  void  for  want  of  proper  stamps. 
And  th6n  the  burthen  of  proof  was  shifted.  It  then  became 
incumbent  upon  the  plaintiff,  in  order  to  restore  character  and 
vitality  to  the  instrument,  to  shew  a  strict  compliance  with  the 
terms  of  the  87  Vic.  a  47,  sec.  8  (12).  By  that  section  it  is 
enacted :  **  That  any  holder  of  such  instrument  may  pay  double 
duty  by  affixing  to  such  instrument  stamps  to  the  amount  thereof, 
or  to  the  amount  of  double  the  sum  for  which  the  stamps  affixed 
fall  short  of  the  proper  duty,  and  by  writing  his  initials  on  such 
stamps  and  date  on  which  they  are  affixed ;  and  when,  in  any  suit 
or  proceeding  in  law  or  equity,  the  validity  of  any  such  instrument 
is  questioned,  by  reason  of  the  proper  duty  thereon  not  having 
been  paid  at  all,  or  not  having  been  paid  at  the  proper  time, 
*  *  *  and  it  appean  that  the  holder  thereof^  when  he  became  such 
holder f  had  no  knmoledge  of  such  defects,  such  instrument  shall  be 
held  to  be  legal  and  valid^  if  it  shall  appear  that  the  holder 
thereof  paid  double  duty  as  in  this  section  mentioned^  as  soon  as 
he  acquired  iuch  knowledge,  even  although  such  knowledge  shall 
have  been  acquired  only  during  such  suit  or. proceeding/'  etc.,  etc. 
The  only  evidence  of  a  compliance  with  the  requirements  of  this 
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section,  was  that  the  attorney  of  the  plaintiff  in  the  cause  affixed 
doable  duty  for  him  at  the  triaL  I  do  not  think  that  the  attorney 
in  the  cause,  without  special  instructions  from  his  client,  has  any 
authority  to  restore  validity  to  the  note,  by  affixing  stamps  under 
this  section.  But  even  if  he  had,  how  does  it  appear  that  the 
plaintiff  had  then,  only  for  the  first  time,  become  awai^  of  the 
defect?  The  plaintiff  himself  was  not  examined;  he  wus  not 
even  present  at  the  trial.  The  Statute  requires  that  it  shall  be 
made  to  appear  that  the  holder  was  ignorant  of  the  defect  when 
he  took  the  note,  and  also  that,  as  soon  as  he  discovered  it,  the 
double  stamps  were  affixed  and  cancelled ;  and,  unless  these  facts 
are  made  to  appear,  it  is  easy  to  see  how  frauds  against  the 
revenue  might  be  perpetrated  with  impunity.  I  am  of  opinion 
that  the  requirements  of  the  87  Vic.  c.  47,  sec.  2  (12),  have  not 
been  satisfied;  and,  therefore,  I  concur  with  the  learned  Chief 
Justice  in  thinking  that  this  rule  should  be  made  absolute. 

Wbtmorb,  J.  The  evidence  in  this  case  shewed  that  the  notes 
appeared  properly  stamped  when  the  plaintiff  received  them  from 
the  payee — ^there  was  nothing  to  indicate  the  contrary.  The 
payee  proved  that  the  plaintiff  received  the  notes  from  him  as 
executor  of  an  estate,  from  which  the  plaintiff  was  entitled  to  a 
legacy,  in  payment  of  the  balance  of  the  legacy — there  was 
nothing  to  shew  but  that  the  estate  was  amply  able  to  have  paid 
the  legacy.  There  was  no  evidence  to  shew  that  the  plaintiff 
knew  of  or  had  the  slightest  idea  of  the  notes  not  having  been 
properly  stamped  or  that  his  attorney  in  the  suit  had  any  such 
idea  until  one  of  the  defendants  on  cross-examination  proved  the 
defect  on  the  trial,  and  there  was  no  plea  to  direct  the  plaintiff's 
attention  to  any  defect  in  the  stamping  of  the  notes.  Considering 
the  evidence  given,  the  time  it  was  given,  the  way  it  was  given, 
and  all  the  surroundings  developing  the  want  of  stamps,  the 
procuring  of  necessary  stamps,  and  the  immediate  affixing  of  them 
when  the  defect  was  made  known,  I  was  fully  satisfied  that  the 
first  intimation  the  plaintiff  or  his  attorney  received  of  the  want  of 
proper  stamps  was  when  one  of  the  defendants  gave  the  evidence 
in  Court  on  cross-examination.  It  appears  to  me,  if  the  plaintiff 
knew  of  any  defect  in  the  stamping  of  the  notes,  and  with  such 
knowledge  took  them  in  payment  for  the  balance  of  a  legacy 
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which,  for  anything  that  appeared  to  the  contrary,  he  could  hare 
had  cash  for,  he  must  have  knowingly  taken  what  was  then  sup- 
posed to  be  in  payment  of  the  balance  of  his  legacy,  a  perfectly 
valueless  piece  of  paper,  a  piece  of  folly,  if  not  madness,  that  I 
did  Qot  think  I  was  called  upon  under  the  evidence  to  conclude 
had  been  enacted.  As  to  the  promptness  with  which  >the  stamps 
were  affixed  after  knowledge  of  the  detect,  I  thought  if  the 
plaiutiflf  or  his  attorney  had  discovered  the  defect  previous  to  the 
riial,  the  defect  would  not  have  first  appeared  on  the  trial,  but 
would  have  been  remedied  as  soon  as  discovered.  For  with  the 
knowledge  oi  the  defect. c^me  the  knowledge  of  the  utter  want  of 
value  in  the  notes  unless  the  defect  .was  immediately  remedied. 
I  don't  think  it  was  for  me  to  destroy  the  note  by  supposing^  the 
party  knew  of  the  defect  and  did  not  know  of  its  consequences ; 
01  if  he  knew  of  its  consequences,  that  he  would  have  left  these 
large  notes,  on  which  was  due  upwards  of  $S.OO,an  their  valueless 
state,  trusting  to  luck  that  they  might  escape  on  the/trial,  and  all 
to  save  a  few  cents  worth  of  stamps.  AH  these  matters  having 
been  duly  considered  convinced  me  the  notes  were  entitled  to  the 
protection  of  the  Act.  His  Honor  here  read  section  IS  of  the 
Act,  and  continued : — ^The  latter  part  .of  the  section  only  requires 
the  payment  oi  the  double  duty ;  it  says  nothing  about  defacing 
the  stamps,  by  any  initialling  or  date.  The  latter  provision,  it 
seems  to  me,  was  intended  for  such  a  case  as  the  present,  when 
knowledge  of  the  defect  was  fir^t  acquired  on  the  trial  (as  it 
appeared  was  the  fact,  to  my  satis£Eiction,  in  the  present  case).  I 
think  neither  the  initials  or  date  were,  absolutely  required  on  the 
stamps  when  they  were  affixed.  The  Act  only  requires  the  pay- 
ment  qfduty;  no  initials  or  date  are  specified  in  this  part  of  the 
section;  the  fact  of  initials  and  date  being  required  in  other 
emergencies  provided  for,  and  omitted  in  a  case  like  the  present, 
is,  I  think,  strongly  confirmatory  of  my  view.  The  right  of  the 
attorney  to  put  the  initials  pn.the  stamps  I  do  not  discuss,  as  I 
think  in  this  case  neither  initials  or  date  were  necessary. 

Reynolds  v.  Vaughan\  was  relied  upon  by  the  defendants'  coun- 
sel as  a  decision  governing  this  case.     The  conclusion  I  have 
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arriyed  at  does  not  conflict  in  the  least  with  that  case,  which  was 
decided  upon  an  entirely  different  enactment — section  12  of  3S 
Yic.  c.  14,  which  only  provided  for  payment  of  double  duty  by  a 
subsequent  party  or  aAy  holder  without  becoming  a  party  to  the 
note.  Under  the  facts  disclosed  in  that  case  the  plaintiffs  had  no 
right  to  affix  the  stamps,  and  I  assume  that  if  they  had  no  such 
right,  Mr.  Wright,  their  attorney,  could  not  legally  do  for  them 
what  they  could  not  do  for  themselves.  The  Court  did  not 
decide  that  Mr.  WrighlU  affixing  of  the  stamps  for  the  plaintiffs 
would  not  have  been  perfectly  legal  if  the  plaintiffs  themselves 
could  have  affixed  them.  The  section  12,  substituted  for  the  one 
mentioned,  says  nothing  about  a  subsequent  party — ^it  says  '^  any 
holder  of  such  instrument."  The  plaintiff  was  the  holder  with  a 
beneficial  interest  in  the  note — ^he  was  the  indorsee  for  valuer 
No  doubt  he  could  have  affixed  the  stamps,  which  the  plaintiffi 
could  not  have  done  in  Reynolds  v.  FaughaUy  because  he  was  an 
original  and  not  a  subsequent  party  (and  the  law  in  this  respect 
has  been  changed  by  12th  section,  substituted  by  81  Vie.  c.  47), 
but,  other  requisites  conforming,  I  see  nothing  to  prevent  the 
attorney  of  the  plaintiff  affixing  the  stamps,  and  I  think  the 
immediate,  absolute  necessity  of  the  case  would  impliedly  give 
him  the  authority.  See  Story*s  '  Law  of  Agency,  sees.  141,  142, 
i4S.  I  do  not  see  why  extraordinary  emergencies  should  not 
justify  the  attorney  in  the  suit  acting  as  was  done  in  the  present 
case,  as  well  as  in  the  cases  mentioned  in  the  sections  of  Story 
that  I  have  mentioned.  In  If  right  v.  Murray,  decided  at  this 
term,  the  Court  have  held  that  stamps  can  be  put  on  by  a  person 
other  than  a  party  to  the  note  if  authorized  by  him ;  and  further, 
that  no  intendment  is  to  be  made  agalndt  the  sufficiency  of  the 
stamping.  Affixing  double  ditty  stamps  in  this  case  was,  by  the 
evidence,  rendered  a  matter  of  immediate,  absolute  necessity, 
"which,  I  think,  the  attorney  for  the  plaintiff  in  the  suit,  by 
virtue  of  his  positioil  as  attorney;  had  an  implied  authority  to 
kneet  The  double  duty  was  paid  by  the  attorney  and,  as  I 
thought,  as  soon  as  the  defect  was  known,  and  there  did  not 
appear  to  me  to  have  been  any  intention  to  violate  the  law.  The 
payment  of  the  double  duty  by  the  attorney  seemed  to  me  to  have 
been  substantially  a  payment  by  the  plaintiff  (the  holder),  and, 
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^^"^^  therefore,  a  compliance  with  the  requirements  of  the  Act.  From 
Lbomard  the  very  great  inconyenience  that  might  arise  from  a  contrary 
decision,  I  feel  much  satisfieu^tion  in  being  able  to  bring  my  mind 
to  the  conclusion  I  have  expressed,  even  though  it  is  at  tbe 
expense  of  differing  from  the  views  of  the  learned  Chief-  Justice 
and  my  learned  Brother  Duff,  whose  opinions  I  value  very  highly. 
The  rule  nUi,  I  think,  should  be  discharged. 

Rttle  discharged^    ' 


1876^  WATERBURY  v.  DEWE. 

^  *  Libel — Slatuler — Malice  --Action  hy^  a  OivU  Service  employee  against  his 

superior  offifier^- Privileged  eommunieaiion. 

A  plea  to  a  declaration  for  slanderj  charging  defendant  witii  having  fiilsely  and 
malicioosly  published  of  plainjiff  (who  was  a  clerk  in  the  Post  Office  in  S.>! 
that  he  had  feloniously  abstracted  and  stolen  letters  ont  of  said  Post 
Office,  alleged  that  defendant  was  a  Post  Office  Inspector  employed  lit 
the  Civil  Servioe  of  Canada  in  the  Department  of  the .  Postmaster  Qeneial^ 
that  plaintiff  an<)  one  W.  .  Were  respectirely  clerks  employed  in  ihe 
Post  Office  in  8.,. the  defendant  being /tiieir.  superior  officer,  and  W.  being 
superior  to  plaintiff  and  it  having  been  reported  that  moneys  had  been 
abstracted  from  registered  money  letters,  and'  also  that  unregistered  letters 
containing  money  were  missing  from  the  Post  Office  in  8.,  the  defendant^  as 
such  Inspector,  was  directed  to  proce^  to  3.  to  examine  and  inquire  into  &e 
fiEtcts  of  the  abstraction -of  such  moneys  aud  missing  letters^  and  to  hold  an 
inquiry  in  respect  thereto, -and  to  ascertain  the  person  or  persons  iHio  had 
abstracted  or  taken  such' letters ;  and  defendant  was  anthoriaed  to  suspend  or 
discharge  any  clerka  employed  in  said  Post  Office  if  he  should  deem  the  mxnk 
advisable ;  that  he  did  examine  into  and  hold  an  inquiry  as  to  the  fiscts^  the 
result  of  which  was  that  he  deemed  it  expedient  to  suspend  plaintiff  fin>m  his 
employment  as  glerk  In  said  Post  OQce;  aQd  that  he.  as  part,  of  his  duty, 
communicated  the  fact  of  his  suspension  to  plaintiff  and  W. ;  and  in  wi^Htig 
such  communication,  it  was  nece^si^  to  speak,  and  as  an  act  of  duty  and  not 
otherwise,  he,  on  that  occasion,  did  speak  and  publish  the  words,  statements 
and  conversations  in  the  d!eclaration  mentioned.  On  demurrer : — Held^  Thai 
if  the  plea  had  disclosed  the  defendant's  authority  to  make  the  aUegedinquii^ 
the  case  would  come  within  the  principle  of  the  decision  in  Dawkint  v.  Lturd 
Rokeby\^  and  the  words  spoken-would  be  absolutely  privileged ;  but  that  the 
mere  appointment  of  defendant  as  Inspector  woidd  not,  under  31  Vic.  c.  10,  of 
itself  give  him  such  authority,  and  that  the  plea  was,  therefore,  bad :  per 
Allin,  c!  J.,  and  Fisbir,  Wstmokb  and  Durr,  J.  J. ;  but  per  Wudqv,  J.,  That 
the  authority  of  the  defendant  to  nutke  the  inquiry  was  sufficiently  alleged. 

Declaration  that  the  plaintiff  was  a  clerk  and  employee  in  the 
Civil  Service  of  Canada,  and  as  such  employed  in  the  Post  Office 
id  the  City  of  Saint  John,  and  that  the  defendant  falsely  and 
maliciously  published  of  him  that  he  had  feloniously  abstracted 
and  stolen  letters  out  of  the  said  Post  Office.     Plea :  — ^That  the 

»  L.  B,  7  H.  L.  744. 
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^defendant  was  a  Post  Office  Inspector  employed  in  the  Civil  ^^^g 
Service  of  Canada  in  the  Department  of  the  Postmaster  General ;  Watsbbcrt 
that  the  plaintiff  and  one  J.  Woodrow  were  respectively  clerks 
employed  in  the  Post  Office  of  St.  John,  the  defendant  being  their 
superior  officer,  and  the  said  Woodrow  being  superior  to  the 
plaintiff,  and  it  having  been  reported  that  moneys  had  been  from 
time  to  time  abstracted  from  registered  money  letters,  and  also 
that  unregistered  letters  containing  money  were  missing  from  the 
Post  Office  in  St.  John,  the  defendant,  as  such  Inspector,  was 
directed  to  proceed  to  St.  John  to  examine  and  inquire  into  the 
fiusts  of  the  abstraction  of  such  moneys  and  missing  letters,  and  to 
hold  an  inquiry  in  respect  thereto,  and  to  ascertain  the  person 
or  persons  who  had  abstracted  or  taken  such  letters;  and  the 
defendant  was  authorized  to  suspend  or  discharge  any  clerks 
employed  in  the  said  Post  Office,  if  he  should  deem  the  same 
advisable ;  that  he  did  examine  into  and  hold  an  inquiry  as  to  the 
&ctB,  the  result  of  which  inquiry  was  that  he  deemed  it  expedient 
%o  suspend  the  plaintiff  from  his  employment  as  a  clerk  in  the  St. 
John  Post  Office;  and  that  he,  as  a  part  of  his  duty  as  such 
inspector,  communicated  the  fact  of  his  siispension  to  the  plaintiff 
and  to  the  said  Woodrow ;  and  in  making  such  communication  it 
was  necessary  to  speak,  and  as  an  act  of  duty  as  such  Inspector, 
and  not  otherwise,  he,  on  that  occasion,  did  speak  and  publish  the 
words,  statements  and  conversations  in  the  declaration  mentioned. 

Demurrer:  Joinder. 

June  SI.  A.  L.  Palmer,  Q.  C»  in  support  of  demurrer.  This 
plea  puts  forward  the  startling  proposition  that  because  a  man  is 
in  the  Civil  Service  of  Canada  he  can  with  impunity  maliciously 
accuse  another  person  in  the  service  under  him,  without  reason, 
in  such  a  way  as  to  ruin  his  character.  The  first  objection  to  the 
plea  is  that  it  does  not  shew  any  direction  to  defendant  by  a 
conipetent  authority,  nor  does  it  shew  he  was  acting  in  St.  John 
within  the  prescribed  limits:  SI  Vic.  c.  10,  sec.  14.  The  plea 
discloses  no  facts  from  which  a  duty  would  arise  to  make  this 
charge,  and  the  mere  allegation  of  duty  will  not  help  defendant: 
Bull.  ^  L.  PL  121,  4S6.  If  the  charge  was  not  malicious  that 
fact  must  be  traversed.  In  the  case  of  all  officers,  except  great 
officers,  such  as  judges  and  military  officers,  where  an  act  is 
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^^^^        malicious,  an  action  will  lie.     If  the  communicadon  was  pritileged 
Watbrbubt    the  general  issae  would  be  a  sufficient,  answer. 

ffeldon,  Q.  C,  contra.  This  plea  is  firamed  after  that  in 
Davbkim  y.  Paulet.^  The  sole  question  is,  was  the  communication 
privileged  from  the  relation  between  the  plaintiff  and  defendant, 
for  if  so  the  privilege  destroys  the  slander,  no  matter  how  mali- 
cious :  Dawkint  v.  Lcrrd  Rokety.*  Here  the  defendant  stood  in 
the  relation  of  a  superior  officer  to  the  plaintiff,  and  the  same 
principle  applies  as  in  Datpkins  v.  Paul^.  The  defendant  was 
npt  a  volunteer,  but  was  acting,  as  a  public  officer  in  the  perform- 
ance of  his  duty.  He  was  sent  to  St.  John  to  make  the  investiga- 
tion, and  in  the  course  of  it  he  used  the  language  imputed  to  him, 
which  he  did,  as  his  duty,  and  for  no  other  reason,,  whidi  is 
admitted  by  th^  den^urrer.  This  being  so,  it  falls  within  the 
principle  of  the  cases  where  the  party  has  a  right  to  be  protected. 
If  such  acdons  can  be  brought,  public  officers  will  not  make  these 
inquiries,  which  are  absolutely  necessary  in  the  interest  of  the 
public.  He  also  cited  Harrimm  r^,Bu$h;*  Beatton  v.  Skene;* 
Whitdyy*  Adame^  Hendenan  v.  Braomheadf  Hartr.  Qwmpackf 
LaughUm  v.  Buhap  ofSodor  oimI  Sdanf  and  Mudcay  v.  Ford,* 

Palmer,  Q.  C,  in  reply. 

Owr.  Adv.  Full. 

The  following  judgments  were  now  delivered  :— 
Duff,  J.  The  declaration  in  this  cause  allies  that  the  plaintiff 
was  **  a  clerk  and  employee  in  the  (Svil  Service  of  Canada,  and, 
as- such,  employed  in  the  Post  Office  in  the  (Sty  of  Saint  John;" 
and  that  the  defendant  **  falsely  and  maliciously'*,  published  of 
him  that  he  had  ''  feloniouily  abstracted  and  stolen  letters  out  of 
the  said  Post  Office."  The  defendant  is  a  Post  Office  Inspector, 
appointed  under  SI  Vic.  c.  10,  sec.  14,  and  employed  in  the  (Svil 
Service  of  Canada,  in  the  Department  of  the  Postmaster  General. 
That  section  enacts,  *^  That  the  Oovemor  may,  from  time  to  time, 
appoint  fit  and  proper  persons  to  be  and  to  be  called  Post  Office 
Inspectors,  and  to  be  stationed  at  such  places  and  to  perform  their 

>  L.  B.  6  Q.  B.  94.  «L.  B.  T  H.  L.  744. 

>  5  E.  ft  B.  344.  «  5  H.  ft  N.  838. 
»  15  C.  B..  N.  S.  892.  «  4  H.  ft  N.  569. 
'  L.  B.  4  P.  0.  439.  •  L.  B.  4  P.  0.  496. 

•  5  H.  ft  N.  793. 
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duties  and  fonctions  within  tuch  limits,  as  he  maj  from  time  to        ^^"^^ 

tin^e  appoint;*'  and  by  sub-section  ft,  *^it  shall  be  the  duty  of  Watusubt 

such  Post  Office  Inspectors^  under  tuch  tnitructians^Oi  may  from 

time  to  time  he  gioen  to  them  by  the  Postmaster  General  (amongst 

other  things)  tq  inquire  into  complaints  of  losses  of  valuable  letters; 

and  generally,  to  do  all  and  whatsoever  they  are  from  time  to 

time  lawfully  instructed  or,  required  to  do,  for  the  service  of  the  Post 

Office  Department**    This  Act  was  repealed  by  S8  Vic.  c.  7,  sec. 

87  (except  as  to  appointments  made,  etc.,  e^c,  rights  acquired, 

duties  to  be  performed  or  offepces  committed,  etc.),  which  went 

into  force  on  Ist  October,  1875.    The  pleadings  do  not  shew 

whether  the  publication  of  tl^  al)ege4  danderous  words  was  made 

before  or  after,  1st,  October,  1875.    Nor  do  I  think  it  materia] 

when  it  was  made»  because  the  14th  section  of  the  last  Act  is  in 

fubstance  the  same  as  the  14tii  section  .of  the  former  one. 

,    Amongst  the  objections  t;o  ihe  ple^  wa^  one  which,  although 

a^ecting  tljie  substance  of  it,  was  of  a  somewhat  technical  character. 

It  was  urged  tiiat  the  plea  did  not  allege  or  shew  any  directions 

from  the  Postmaster  General,  or  authority  Xfi  ifiake  .the  inquiry 

referred  to  in  it     The  l^th  section  of  the  Act  does  ^ot  define 

the  -duties  or  functions  of  the  Inspectors,  further,  than  to  declare 

that  they  are  <'  to  act  under  instructions  from  time  to  time  to  be 

given  to  them  by  tiie  Postmaster  General,*'  etc. ;  and  '*  generally^ 

to  do  whatsoever  they  may  from  time  to  time  be  required  to  do 

for  the  serrioe  of  the  Department."    There  is  no  averment  of  any 

instructions  from  tiie  Postmaster  General  to  make  the  alleged 

inquiry,  or  indeed  of  any  authority  whatever  to  do  so,  unless  it  si 

involved  in  his  appointment  to  the  office  of  Inspector.     It  was 

contended  by  the  defendant's  counsel  that .  the  omission  of  an 

averment  of  authority  was  supplied  by  the  allegation,  in  the 

concluding  portion  of  the  plea,  that  the  words  complained  of 

were  spoken  by  the  defendant  *^in  the  discharge  of  his  duty  as  such 

Inspector,  and  not  otherwise."     But  I  do  i^ot  think  that  he  was 

authorized  merely  by  his  appointment  as  Inspector,  without  more, 

to  make  an  investigation  of  this  nature,  at  ail  events  in  a  district 

for  which  it  does  not  appear  that  he  was  specially  appointed.     And 

some  allegation  of  an  authority,  beyond  what  he  would  derive 

merely  from  his  appointment,  would  seem,  tiierefore,  to  be  neces- 
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^^f^  sary  to  Bupport  the  averment  of  duty :  Brown  v.  MaUeL}  And, 
Watibbubt  for  want  of  such  an  allegation,  I  think  that  the  plea  is  bad,  and 
that  there  must  be  judgment  for  the  plaintiff  on  demurrer.  But 
if  the  defendant,  in  fiict,  had  the  necessary  authority,*  and  the 
omission  to  ave^  it  was  accidental,  the  plea  can  be  amended  and 
the  averment  supplied.  The  plea  was  certainly  designed  to  raise 
a  very  different  question  than  this  technical  one.  It  would  have 
been  quite  competent  for  the  defendant,  in  an  action  of  this 
nature,  under  the  plea  of  not  guilty,  to  prove  that  the  worda 
spoken  were  published  on  a  privileged  occasion;  but  then  the 
plaintiff  might  shew,  in  answer,  that  the  publication  was  not 
within  the  privilege  by  proving  actual  malice.  The  defendant  in 
this  case  has  not  chosen  to  rely  upon  the  plea  of  not  guilty,  but 
has  framed  a  plea,  obviously  with  a  view  to  raise  the  question 
upon  the  record,  whether  or  not  words  spoken  under  the  circum- 
stances alleged  would  be  actionable  at  all,  even  wii^^  an  averment 
of  ekpress  malice.  And  this  was  the  substantial  question  argued 
before  us.-  The  real  contention  was,  whether  or  not  the  case 
would  come  within  the  principle  of  the  decision  in  Dawkins  y. 
!Lord  Rokeby,  and  the  words  spoken  be  absolutely  privileged. 
And  I  do  not  think  that  it  would  be  proper  for  us  to  let  the.  casp 
jturn  upon  the  minor  objection  to  the  plea  withotlt  expressing  our 
opinioii  now, upon  the  more  important  question,  which,  sooner  or 
later,  we  will  prob&bly  have  to  dispoteof. 

The  law,  for  reaflQi\9  to  which  I  shall  presently  refer,  no  doubt 
(does' tecufe  abiiolute  immunity  from  litigation  to  some  persons  in 
respect  of  words  spoken  or  acts  done  in  their  official  capacity. 
Pers6ns  engaged  in  the  administration  of  justice,  such  as  witnesses, 
jurymen  and  judges,  are  so  exempted.  Henderson  v.  Broorhhead^ 
ahd  Revis  V.  SffiUh*  decide,  iii  adcordance  with  a  long  series  of 
authority,  that  no  action  will  lie,  either  for  words  written  or 
spoken,  in^  the  course  of  a  judicial  proceeding,  by  a  witness^  in  the 
caiise.  "  Otherwise,"  said  Willbs,  Jm  in  Dawkint  v.  Lord  BjokAy^ " 
«  everybody  in  the  witness  box  would  speak  in  fear  of  litigation^ 
and  no  man  who  is  called  upon  to  give  evidence  would  be  safe 
from  some  troublesome  action  being  brought  against  him.'*     Iii 

«  5  0.  B.  599.  >4  H.  4  N.  fizch.  tlh.  66li. 

'18  0.6.126:  MF.&F.806. 
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IHoydy.  Barker^  it  was  resolved  that  ''when  a  Grand  Inqnest        1876. 
indicts  one  of  murder  or  felony,  and  afterwards  the  party  is    VfATWBXcur 
acqiiitted,  yet  no  conspiracy  lies  for  him  who  is  acquitted  against 
the-indictors,  for  this  that  they  are  returned  by  the  Sheriff,  by^. 
process  of  law,  to  rnake  inquiry  of  offencet  upon  their  oath,  and  it  is 
for  their  services  to  the  king  and  ttie  commonwealth.^^    And,  in  the 
same  case,  it  was  held  that  no  action  would  lie  against  a  petit 
juryman  by  whom  the  person  was  convicted;  for  if  such  actions 
were  permitted  they  Would  cause  ''  infinite  vezadon  and  occasion 
of  perjury,"  and  lead  "  to  the  smothering  of  great  offences.*'    In 
tlie  same  case  the  judges  were  also  held  to  be  absolutely  protectee^ 
firom  actions  for  anytlnng  done  by  them  in  the  discharge  of  their 
judicial  functions  for  a  reason  which  Lord  Cokb  gives ;  but  that 
given  by  Cuompton,  J.,  in  May  v.   Blackburn,*  will  probably 
commend  itself  more  to  modem  minds  than  the  technical  one 
given  by  Lord  Coke.     Crompton,  J.,  says  that  the  rule  of  law 
which  exempts  judges  firom  liability  to  actions,  ''exists  for  the; 
public  benefit,  and  was  established  in  order  to  secure  the  inde-- 
pendence  of  the  judges  and   prevent  their  being  harassed  by 
vexatious  actions."    Mbllor,  J.,  in  Dawkins  v.  Lcrd  Paulet,^  citing 
and  approving  of  these  observations  of  Crompton,  J.,  says:  "It 
is  manifest  that  the  administration  of  justice  would  be  paralyzed 
if-  those  who  are  engaged  in  it  were  to  be  liable  to  actions  upon 
the- imputation  that  thejf  had  acted  maliciously,  and  not  bona  Jide  ; 
and  it  is  to  be  observed  that  this  absolute  privilege  is  not  confined 
to  the  -administration-  of  justice  in  Superior  Courts,  but  it  has  been 
also  applied  in  its  fullest  extent  to  the  judges  of ^  the  County 
Courts :  Scott  v.  Stansfield;*  nor  is  it  indeed  confined  to  the  admin' 
istration  of  justice,  for  it  i?  well  established  that  members  of 
Parliament  cannot  be  called  in  question  out  of  Parliament  for 
anything   they  inay   say  in  Parliament ;  -  and   in   like   manner 
ministers  of  the  Crown,  for  reasons  of -the  highest  policy  and 
convenience,  cannot  be  called  to  account  in  an  action  for  any 
advice  which  they  think  right  to  tender  the  Sovereign,  however 
prejudicial  such  advice  may  be  to  individuals.'*     And  in  that 
same  case  of  Dawkins  v.  Lord  Paulet,  the  Court  applied  the  same 
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^^76  rule  to  the  case  of  letters  written  by  the  plaintiff's  superior  officer, 
WjLTBSBURT  in  the  discharge  of  his  duty  as  sach  superior  officer,  to  the 
commander-in-chief  of  the  army.  And^  notwithstanding  an  aver- 
ment in  the  I'eplicatiofi/ that  these '  letters*  contained  a  libel  upon 
the  plaintiff  which  was  written  by  the  defendant  of  adued  malice^ 
and  without  any  reasonable^  probable  or  justifiable  cause,  and  which 
was  not  bona  Jide,  or  in  the  bona  fiie  discharge  of  the  defendant's 
duty  as  such  superior,  it  was  held  that  the  action  would  not  lie. 
In  Dawkins  v.  Lord  Rohhy,  the  'same  absolute  privilege  was 
bxtend^d  to  the  unbworh  statements  of  an  officet  in  the  army, 
made  by  him  as  a  witness  before  a  Military  Court  of  Inquiry. 
In  these  two  cases  the  rule  was  extended  beyond  statements  made 
''in  the  coarse  of  the  admihistration  of  justice."  But  still  they 
are  not  authorities  precisely  in  point  with  the  present  one.  The 
words  spoken  here  w^re  not  contained  in  a  report  made  by  a 
military  officer  to  his  superior,  or  uttered  by  him  as  a  witness 
before  a  Military  Court  of  Inquiry.  They  were  addressed  by  a 
public  officer,  in  the  discharge  of  his  duty,  to  an  employee  in  a 
very  important  branch  of  the  public  service,  and  to  that  employee's 
iuperior^  to  whom  the  public  interest  required  that  they  should 
be  commuidcated.  We  must  have  recourse  to  the  reasons  upon 
Whibh  the  rule  is  founded  in  order'  to  discover  whether  they  are' 
applicable  to  the  present  case  or  not.  In  all  the  cases  where  the 
Absolute  immunity  from  actionis  ha6  been  secured,  it  has  been  upon 
the  ground  that  it  was  for  the  public  interest  that  such  an 
Immunity  should  be  g^ven';  and  that  f6r  the  public  good  a  private 
Mischief  might  h^ve  to  be  endured.  Does  not  this  principle 
Itpply  to  a  Post  Office  Inspector  dischaq^ng  a  delicnte  and  most 
responsible  duty,-  as:  well  &s  to  the'  membdr  of  Parliament  or  the 
minister  of  the  Crown  itf  the  discharge  of  his  ?  Do  not  the  same 
considerations  of  k  regard'  for  the  common  weal  which  dictated 
the  necessity  of  affording  to  Grand  Jurors  an  absolute  exemption 
from  actions,  in  respect  of  any  bquiry  made  by  them  into  offences, 
bperate  in  a  case  like  this  ?^  No  one  filling  the  office  of  Post  Offices 
Inspector  could  discharge  his  duty  with  safety,  in  cases]  like  the 
bne  in  which  we  are  now  engaged;  or,  indeed,  without  the  peril 

'  '  »  L.  B.  8  Q.  B.  265. 


Digitized  by 


Google 


V. 


MICHAELMAS  TERM,  XL  VICT.  677 

of  ruinotis  litigation,  if  he  was  to  be  subject  to  actions  upon  the  ^^"^^ 
imputation  that  his  conduct  was  malicious.  Upon  investigations  Watirsurt 
such  as  that  upon  which  the  defendant  was  engaged,  the  public 
interest  required  that  he  should  act^  and  promptly  too,  upon 
information  which  might  be  by  no  means  conclusiye  as  to  the 
guilty  party.  If  it  produced  a  moral  conviction  upon  his  mind 
he  should  act  upon  it.  Large  sums  of  money  and  valuable  papers 
are  now  transmitted  by  mail  daily ;  and  the  Post  Office  aathorities 
would  not  be  justified  in  retaining  in  their  services  for  a  day  a 
man  who  the  Inspector,  on  inquiry,  had  reason  to  believe  was 
guUty  of  purloining  the  letters  or  abstracting  the  money  from 
them.  But  who  would  dare  to  act  upon  such  a  belief,  if  the 
evidence  upon  which  it  was  founded  had  all  to  be  submitted  again 
to  a  jury  and  pronounced  upon  by  them,  after  hearing  it  reviewed 
and  analyzed  by  skilful  counsel,  and  after  hearing  himself  de* 
nounced  as  the  wicked  and  malicious  persecutor  of  injured  inno. 
cence?  The  officer,  in  the  language  of  Lord  Coke,  would  be 
likely  to  ''smother  great  offences"  rather  than  expose  himself  to 
such  an  ordeal,  with  its,  probably,  ruinous  results.  And  I  am  of 
opinion  that  upon  the  same  principle  that  a  Orand  Juror  is 
protected  for  what  he  does  whUst  making  inquiry  into  offences, 
a  member  of  Parliament  is  for  what  he  says  in  the  discharge  of 
his  legislative  duties,  and  the  military  officer  in  performing  the 
funodons  which  appertain  to  his  office,  so  is  the  Post  Office 
Inspector  in  a  case  like  the  present 

For  another  reason,  I  think,  he  must  be  privileged.  It  is  said 
that  any  plea  which  would  not  traverse  the  alleged  malice  would 
admit  it.  And  no  doubt  the  proposition,  at  first,  is  a  little 
startling,  that  a  person  coming  into  a  court  of  justice  has  no 
remedy  for  an  admitted  wrong.  But  a  defendant  could  only  repel 
the  charge  of  malice,  and  shew  reasonable  and  probable  cause,  by 
disclosing  the  information  upon  which  he  spoke  and  acted.  The 
law  sometimes,  however,  will  not  allow  him  to  do  this,  and  under 
such  circumstances  his  declining  to  traverse  these  allegations  is  no 
admission  of  them.  The  law  will  not  close  a  man's  mouth  and 
then  say  he  is  a  wrong-doer  because  he  is  silent.  It  will  no^ 
require  him  to  plead  what  it  will  not  permit  him  to  prove.  If 
the  inquiry  which  the  defendant  held  in  this  case  was  under  the 
64 
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direction  of  the  head  of  the  department  to  which  he  belonged, 
then  the  information  he  obtained  belonged  to  the  GoYernment. 
Therefore,  the  nature  of  it,  and  the  names  ot  the  persons  from 
whom  he  received  it,  must  not  be  disclosed:  Vide  1  PhilUps  on 
Evidence  (9th  ed.)  177.  The  authorities  on  the  subject  arc 
collected  in  Attorney  General  v.  Briant^  Their  application  ii 
further  illustrated  in  Home  y.  Benlinck.*  Ttiat  was  an  action 
against  the  President  of  a  Military  Court  of  Inquiry  for  a  libel 
stated  to  be  contained  in  the  report  thereupon  made,  but  the 
report  was  not  allowed  to  be  put  in  eyidence  on  the  ground  that 
it  was  a  privileged  communication,  inasmuch  as  it  coatained  the 
names  of  the  witnesses  who  gave  evidence  on  the  inquiry. 
Dallas,  C.  J.,  in  that  case,  delivering  the  judgment  of  the  Court 
(the  Exchequer  Chamber),  says  (at  p.  162):  «- What  is  the 
ground  upon  which  these  cases"  (cases  of  privileged  testimony) 
'^  stand,  except  it  be  the  ground  of  danger  to  the  public  good 
which  would  result  from  discloaiing  the  sources  of  such  informa- 
tions ? — for  no  per^ioii  would  become  an  informer  if  his  name  mi^ht 
be  disclosed  in  a  court  of  justice,  and  if  he  might  be  subjected  to 
the  resentmeut  of  the  party  against  whom  he  had  informed.  This 
is  an  inquiry  directed  to  be  made  by  the  commander-in-chief,  with 
a  view  to  ascertain  what  the  conduct  of  the  party  suspected  might 
Lave  been :  in  the  course  of  which  a  number  of  persons  may  be 
called  before  the  Court  and  may  give  information  as  witnesses 
which  they  would  not  choose  to  have  disclosed;  but  if  the 
minutes  of  the  Court  of  luquiry  are  to  be  produced  in  this  way 
on  an  action  brought  by  the  party,  they  revcjl  the  name  of  every 
witness  and  the  evidence  given  by  each.  *  *  *  It  seems, 
therefore,  that  the  reception  of  the  minutes  would  tend  directly 
to  disclose  that  which  is  not  permitted  to  be  disclosed;  and, 
therefore,  independently  of  the  character  of  the  Courts  I  should  say, 
on  the  broad  rule  of  public  policy  and  convenietice,  that  these  matters, 
secret  in  their  natures  and  involving  delicate  inquiry  and  Uip.  names  of 
persons^  stand  protected.'"*  The  statements  made  by  the  wiines^^es 
before  the  Court  of  Inquiry  were  unsworn,  as  it  is  to  be  assumed 
they  were  in  this  case.     The  plea  states  that  in  obedience  to  his 
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instructions,  the  defendant  held  an  inquiry,  ind  that  the  result  of  ^^"^^ 
it  was  the  suspension  of  the  plaintiff  from  his  employment.  In  Wattoburv 
suspending  him^  it  will  scarcely  be  disputed  that  he  was  justified 
in  telling  the  plaintiff  the  grounds  of  his  suspension.  To  shew 
whether  or  not  he  acted  bona  fide  in  this,  if  he  were  called  upon 
to  do  so,  he  would  have  to  shew  the  information  which  he 
obtained  on  the  inquiry ;  and  this  I  think  that  the  law  would  not 
permit  him  to  do,  if  he  were  ever  so  willing.  It  is  the  privilege 
of  the  public  and  not  of  the  defendant,  and  the  Court  would 
interfere  and  prevent  him  from  giving  evidence  of  what  was  told 
him  on  the  inquiry.  Under  these  circumstances,  ^*how  is  it 
possible  this  action  can  be  maintained?"  Vide  per  Kbllt  Ch. 
B.  (L.  B.  8  Q.  B.  870. 

In  Cooke  v.  fVildes,^  Qilpin  v.  Fowler  *  and  the  cases  referred 
to  in  BuiUn  Sf  Leake  802,  no  rule  of  evidence  interposed,  or 
consideration  of  public  policy  operated,  to  prevent  the  defendants 
from  adducing  evidence  to  answer  the  allegation  of  mala  fides  or 
malice. 

I  think  that  the  principle  of  the  authorities  to  which  I 
have  referred  is  applicable  to  a  Post  Office  Inspector  conducting 
an  inquiry  of  this  nature,  under  the  instructions  of  the  Post 
Master  General;  that  similar  considerations  of  public  policy 
would  restrain  him  from  disclosing  the  sources  of  information 
upon  which  he  acted,  and  would  secure  to  him  a  like  immunity  in 
respect  of  words  spoken  by  him  in  the  discharge  of  his  duty.  If 
the  authority  to  hold  the  inquiry  be  shewn,  and  if  it  appear  that 
the  publication  of  the  alleged  slanderous  words  was  made  by  the 
defendant  in  the  necessary  discharge  of  his  duty,  and  not  other** 
wise,  then,  I  think,  this  action  cannot  be  maintained.  No  action 
will  lie  against  a  man  for  merely  doing  his  duty,  whatever  may 
have  been  the  motives  which  actuated  him  in  the  discharge  of  it: 
Vide  per  Mbllor,  J.,  in  delivering  judgment  of  himself  and 
Hates,  J.,  in  Dawkins  v.  Lord  Rokeby? 

Weldok,  J.  The  plea  sets  out  that  the  defendant  was  a  Post 
Office  Inspector ;  that  the  plaintiff  and  James  Woodrow  were 
clerks  in  the  Post  Office  at  St.  John ;    that  Woodrow  was  the 

>  5  El.  4  Bl.  328.  '  9  Ezcfa.  615.  '  L.  B.  5  Q.  B.  94,  114. 
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^^"^^  superior  to  the  plaintiff;  that  money  letters  had  been  lost  and 
W1.TIEB0BT  moneys  abstracted  from  them ;  the  duty  which  the  defendant  had 
^^  to  do,  which  is  pointed  out  by  sub-section  2  of  section  14  of  the 
"  Post  Office  Act  of  1875^"  and  the  words  spoken  and  charged  in 
the  declaration  were  in  the  discharge  of  that  duty,  and  spoken  to 
the  plaintiff  in  presence  of  Woodrow  only,  and  not  otherwise. 
Does  not  this  necessarily  come  under  the  canon  of  construction 
relating  to  privileged  communications  as  laid  down  by  Lord 
Cajcpbkll,  C.  J.,  in  the  case  of  Harruon  y.  Bu$hV  ILe  says: 
^'During  the  argument  a  legal  canon  was  propounded  for  our 
guidance  by  the  plaintiff's  counsel,  and  this  we  are  willing  to 
adopt ;  and  we  think  it  is  supported  by  the  principles  and  autho- 
rities upon  which  the  doctrine  of  privileged  communications  rests: 
<  A  communication  made  bona  fiit  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  is  privileged,  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it  contains  criminatory 
matter,  which,  without  this  privilege,  would  be  slanderous  and 
actionable.*'*  In  the  present  case  it  clearly  appears  thai  the 
communicator  of  the  words  charged  as  slanderous  had  an  interest 
and  a  duty  to  perform-:-an  interest  in  the  Post  Office  being.a  safe 
medium  for  the  transmission  of  letters  containing  money  and  other 
valuable  papers — and  that  losses  had  taken  plape  at  the  Post  Office 
in  Saint  John ;  his  duty  to  inquire  and  ascertain  who  had  occa«> 
eioned  such  loss,  and,  as  Lord  Campbell  observes,  in  the  case 
before  referred  to,  '^Duty,  in  the  proposed  canon,  cannot  be 
confined  to  legal  duties  which  may  be  enforced  by  indictment^ 
action  or  mandamus,  but  must  include  moral  and  social  duties  of 
imperfect  obligation.*'  As  to  the  statement  made  to  the  plaintjff, 
and  what  is  alleged  as  the  defamatory  words  uttered  before  Jamef 
Woodrow,  a  clerk  in  the  Post  Office,  that  would  fall  within  tl)e 
class  of  communications  ordinarily  called  privileg/ed.  In  Toogooi 
V.  Spyring^  Baron  Parks  says :  "  If  made  with  honesty  of  pur- 
pose to  a  party  who  has  an  interest  in  the  inquiry  (and  tbut  has 
been  very  liberally  construed),  the  simple  fact  that  there  has  been 
some  pasual  by-stander  cannot  alter  the  nature  of  the  |fansagtipi|. 

>1  Jiir.N.8.B«6}  5B.&B.844.  «1(XM,^E.1M. 
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The  busineaa  of  life  could  not  be  well  carried  on  if  such  restraints        ^^"^^^ 
were  imposed  upon  this  and  similar  communication^)  and  if,  on    Watbuubt 
every  occasion  in  which  they  were  made,  they  were  not   protected  •• 

unless  strictly  private."  The  same  doctrine  is  laid  down,  and  the 
principles  of  privileged  communication  are  stated,  in  Somerville  v. 
Hawkins;^  Fairman  v.  Ivesf  Wright  v.  Wooigatef  Beatson  v. 
Skene;*  and  Henderson  v.  Broomhead.^ 

It  is  urged  the  declaration  charges  that  the  words  were  spoken 
maliciously.  The  defendant  alleges  how  they  were  spoken.  The 
plaintiff  by  demurring  admits  the  defendant's  statement,  and  if 
they  were  not  privileged  words,  the  law  would  imply  what  the 
declaration  alleges.  If  the  words  were  spoken,  and  did  not  come 
within  the  class  of  words  as  privileged  communications,  tkey 
would  be  considered  as  having  been  spoken  maliciously. 

FidUBR  and  Wetmore,  J.  J.,  concurred  in  the  judgment  of 
Duff,  J. 

A1.LBN,  C.  J.  I  have  not  much  to  add  to  the  judgment  of  my 
Brother  Duff,  in  which  I  entirely  concur.  I  have  no  doubt  that 
the  circuinstances,  under  which  the  words  were  spoken  in  this 
case,  rendered  the  speaking  of  them  justifiable  if  the  defendant 
has  sufficiently  allied  in  his  plea,  that  at  the  time  he  was 
acting  in  the  discharge  of  his  duty  as  an  officer  in  the  Post  Office 
Department.  In  the  case  of  Toogood  v.  Spyring*  which  may  be 
considered  a  leading  case  on  this  subjecti  Parks,  B.,  delivering 
the  judgment  of  the  Court,  says :  **  In  general  an  action  lies  for 
the  malicious  publication  of  statements  which  are  false  in  fa<^,  and 
injurious  to  the  character  of  another  (within  the  well-known 
limits  as  to  verbal  slander),  and  the  law  considers  snch  publication 
as  malicious  unless  it  is  fairly  made  by  a  person  in  the  discharge 
ot  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the 
conduct  of  his  own  affairs  in  matters  where  his  interest  is  con- 
cerned. In  such  cases  the  occasion  prevents  the  inference  of 
malice  which  the  law  draws  from  unauthorised  communications, 
and  affords  a  qualified  defence,  depending  upon  the  abses0ce  of 
actual  malice.     If  &irly  warranted  by  any  reasonable  occasion  or 

>  10  C.  B.  fi83.  *  6  B.  &  Aid.  Mi. 
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^876        exigency,  and  honestly  made,  such  communications  are  protected 
Watibbdrt    for  the  common  convenience  and  welfare  of  society,  and  the  law 
^'  has  not  restricted  the  right  to  make  them  within  any  narrow 

limits/'  The  same  doctrine  will  be  found  in  a  number  of  other 
recent  cases.  In  Harrison  v.  Bush^^  Lord  CAMPBEUi  lays  down 
the  following  as  a  legal  canon  on  this  subject :  ^'  A  communication 
made  b(*na  Jide  upon  any  subject  matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which  he  has  a  dnty, 
is  privileged,  if  made  to  a  person  having  a  corresponding  interest 
or  duty,  although  it  contained  criminatory  matter  which,  without 
this  privilege,  would  be  slanderous  and  actionable."  In  all  the 
cases  prior  to  Dawkins  v.  Lord  Paulet,*  it  had  been  considered 
necessary  that  a  communication,  in  order  to  be  privileged,  should 
be  made  bona  Jide,  L  e.,  that  the  person  making  it  should  believe 
it  to  be  true,  and  that  it  was  his  duty  to  make  it.  See  Whitdey  v. 
Adams  ;^  Laughton  v.  The  Bishop  of  Sodor  and  Man.*  In  several 
Irish  cases  the  pleas  alleged  that  the  publication  was  made  without 
malice,  the  defendant  bona  Jide  believing  his  statements  to  be  true. 
See  CfDonogkufi  v.  Hussey/"  Simmonds  v.  Dunn;*  Murphy  v. 
Halpin^  In  the  present  case  the  declaration  states  that  the 
words  were  spoken  by  the  defendant  falsely  and  maliciously,  and 
the  plea  does  not,  in  terms,  traverse  that  allegation,  but  states 
that  the  defendant  spoke  the  words  in  the  course  of  his  duty  as 
Post  Office  Inspector,  in  making  an  examination  and  inquiry  into 
a  matter  connected  with  missing  money  letters  in  the  St.  John 
Post  Office,  and  because  it  was  incumbent  on  him,  as  such  Inspec- 
tor, to  do  so,  and  as  an  act  of  duty  on  his  part,  and  fot  no  other 
reason.  The  case  of  DawHns  v.  Lord  FatUet*  was  relied  on  as 
an  authority  for  such  a  plea.  There  the  defendant  pleaded  that 
the  alleged  libellous  communication  was  made  by  him  in  the 
course  of  military  duty,  and,  as  an  act  of  military  duty,  forwarded 
to  the  Adjutant  Greueral.  The  plaintiff  replied  that  the  libel  was 
written  by  the  defendant  maliciously,  and  without  any  reasonable 
or  justifiable  cause,  and  not  in  the  bona  Jide  discharge  of  the 
defendant's  duty.     A  majority  of  the  Court  held  that  the  replica- 

^  6  B.  ft  B.  344.  'L.  B.  5  Q.  B.  94. 

*  15  C.  B.,  N.  S.  392.  «  L.  B.  4  P.  C.  504. 

» Irish  B.  5  C.  L.  124.  •  Irish  B.  5  C.  L.  360. 
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tion  was  bad.  Mellor,  J.,  said :  •*  If  it  was  the  defendant's  duty  I87g 
to  write  such  letters,  and  to  make  such  reports  touching  the  Watuuhtbt 
plaindflTs  conduct^  qualifications  and  fitness  as  an  officer,  which  ib 
admitted  by  the  replication,  I  do  not  see  how  it  makes  the  de- 
fendant's conduct  actionable  because  he  did  what  it  was  his  duty 
to  do,  maliciously,  and  not  bona  JicU  in  the  didcharge  of  his  duty. 
The  defendant  in  substance  says :  ^  I  did  my  duty,  and  nothing 
more  than  my  duty.'  To  which  the  plaintiff  replies:  'I  admit 
that  you  wrote  the  letters  and  reports  as  an  act  of  military  duty, 
and  not  otherwise;  but  you  did  so  maliciously,  and  without 
reasonable,  or  probable,  or  justifiable  cause,  and  not  banajide.*  It 
is  difficult  to  comprehend  how  it  could  be  without  reasonable,  or 
probable,  or  justifiable  cause,  if  done  as  an  act  of  duty,  which  it 
was  incumbent  on  him  to  do.  *  *  *  *  I  apprehend  that  the 
motives  under  which  a  man  acts  in  doing  a  duty  which  it  was 
incumbent  on  him  to  do,  cannot  make  the  doing  of  that  duty 
actionable,  however  malicious  they  may  be.  I  think  that  the  law 
regards  the  doing  of  the  duty,  and  not  the  motives  from  or  under 
which  it  was  done.  In  short,  it  appears  to  me  that  the  proposi< 
tion  resulting  from  the  admitted  statements  on  this  record  amounts 
to  this: — Does  an  action  lie  against  a  man  for  maliciously  doing 
his  duty  ?  I  am  of  opinion  that  it  does  not."  So  in  this  case ; 
if  it  was  incumbent  on  the  defendant,  and  an  act  of  duty  on  his 
part,  to  make  the  statements  which  he  did  to  the  plaintiff,  it  is 
difficult  to  see  how  the  fact  of  his  doing  it  maliciously  can  make 
him  liable  to  an  action.  The  only  question,  then,  in  this  case,  in 
my  opinion,  is  whether  the  plea  sufficiently  shews  the  defendant's 
authority  to  make  the  inquiry. 

The  learned  Chief  Justice  here  read  the  plea,  and  continued : — 
The  14th  section  of  "The  Post  Office  Act,  1867,"  (81  Vic.  c.  10) 
authorizes  the  Governor  "  to  appoint  fit  and  proper  persons  to  be 
Post  Office  Inspectors,  to  be  stationed  at  such  places,  and  to 
exercise  their  powers  and  perform  their  duties  and  functions  within 
such  limits  respectively  as  he  may  from  time  to  time  appoint." 
It  then  declares  that  "  it  shall  be  the  duty  of  such  Post  Office 
Inspectors,  under  such  instructions  as  may  from  time  to  time  be 
given  to  them  by  the  Postmaster  General,"  to  perform  certain 
duties,  among  others,  -'  to  inquire  into  complaints  of  losses  of 


Digitized  by 


Google 


V. 


684  CASES  IN  THE  SUPREME  COURT, 

^^f^  valuable  letters^  and  generally  to  do  all  and  whateoever  they  arc 
Watbbbubt  from  time  to  time  lawfully  instructed  or  required  by  the  Postmaster 
General  to  do  for  the  service  of  the  Post  Office  Department."  I 
think  the  plea  does  not  sufficiently  state  the  defendant's  authority 
to  make  the  inquiry.  The  Post  Office  Inspectors  are  to  exercise 
their  duties  and  functions  within  such  limits  as  the  Governor  may 
from  time  to  time  appoint  The  plea  does  not  allqpe  that  the 
defendant  was  appointed  Inspector  for  St.  John,  or  that  he  was 
instructed  by  the  Postmaster  General  to  make  the  inquiry. 
Without  such  instruction,  was  it  incumbent  on  the  defendant, 
or  had  he  any  right,  to  make  the  inquiry;  and  was  he  acting 
in  the  discharge  of  his  du^  when  he  made  the  charge  against  the 
plaintiff?  I  think  not.  Unless  it  was  bis  duty  to  make  the 
inquiry,  any  communication  he  made  to  the  plaintiff,  or  any 
charge  he  made  against  him  relative  to  the  money  letters,  would 
not  be  privileged;  and  unless  he  was  acting  under  instructions 
from  the  Postmaster,  what  authority  had  he  to  make  any  inquiry 
into  the  matter  ?  Where  a  defendant  justifies  an  act  as  having 
been  done  under  the  authority  of  law,  he  is  bound  to  shew  what 
his  authority  is,  and  that  he  has  substantially  pursued  such 
authority;  For  these  reasons  I  think  the  plea  is  bad,  but  that 
the  defendant  should  have  leave  to  amend  on  payment  of  costs. 

Judgment  far  plaintiff . 

1876  DAVIDSON  V.  O'CONNELL  bt  al. 

Oct.  Attachment  ^Affidavit  for — Sufficiency  of. 

Where  an  attachment  issues  with  the  writ  in  the  cause  the  affidavit  may  1>e 
sworn  before  the  attorney  who  issues  the  writ. 

In  such  a  case  the  affidavit  should  not  be  entitled  in  the  cause,  though  this  may 
be  treated  as  surplusage. 

In. an  affidavit  for  attachment  for  a  certain  sum  of  money  for  goods  sold  and 
delivered,  money  lent,  and  on  an  account  stated,  it  is  not  necessary  to  distin- 
guish how  much  Is  due  on  each  account. 

An  affidavit  for  attachment  set  out  several  causes  of  action,  and  the  plaintiff 
stated  that  no  agreement  had  been  entered  into  whereby  no  attachment 
should  issue  in  respect  of  "  such  eaute  of  action ; "  Held  insufficient. 

It  is  unnecessary  in  an  affidavit  for  attachment  to  state  the  grounds  of  plain- 
tiff's apprehension  of  losing  his  debt. 

Qumrey  Whether  an  affidavit  stating  an  indebtedness  of  a  certain  sum  for  goods 
sold  and  delivered,  money  lent  and  an  account  stated,  is  rendered  uncertain 
and  bad  by  the  addition  of  the  words  <<  as  shewn  by  the  account  annexed." 

This  was  an  application  to  set  aside  a  writ  of  attachment  issued 

under  the  Attachment  Act  87  Vic.  c.  7. 
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Oct.  16.  C.  fV.  ff^eldon,  Q.  C,  argued  in  support  of  the 
motion,  and  contended  that  the  affidavit  was  bad,  1.  Because  it 
was  sworn  before  the  attorney  in  the  cause.  2.  Because  it  was 
entitled  in  the  cause,  though  the  attachment  issued  contempor- 
aneously with  the  writ  of  summons.  3.  Because,  beside  the 
allegation  of  an  indebtedness  on  a. promissory  note  of  $180,  it 
alleged  the  balance  of  the  claim  to  be  a  lump  sum  for  ^^  goods 
sold  and  delivered^  money  lent  and  amount  of  account  stated,  as 
shewn  by  the  account  annexed."  4.  Because  the  affidavit  stated 
that  no  agreement  was  entered  into  whereby  no  attachment  should 
issue  in  respect  of  the  "  said  cause  of  action,"  which  might  be  true, 
and  still,  with  respect  to  three  of  the  causes  of  action,  such  agree- 
ment might  have  been  made.  5.  Because  the  grounds  of  plaintiff's 
apprehension  were  not  stated:  Stephennon  v.  EllioUy  it  being  con- 
tended that  the  repeal  of  the  latter  part  of  the  3rd  section  of  the 
Act  37  Vic.  c.  7,  left  the  remaining  portion  of  the  section  to  be  con^ 
strued  by  itself^  the  same  as  if  the  other  portion  had  never  existed. 

T.  Carleton  Allen,  contra,  contended  that  as  the  affidavit  for 
attachment  must  be  made  before  the  writ  in  the  cause  issues, 
there  is  at  that  time  no  cause  in  Court,  and  the  person  afterwards 
becoming  the  attorney  in  the  cause  may  take  the  affidavit.  The 
defendant  was  bound  to  shew  clearly  that  the  person  who  took 
the  affidavit  was  the  attorney  when  it  was  made :  Beaumont  v. 
Dean,*  Entitling  the  affidavit  in  the  cause  was  mere  surplusage: 
Hargreaves  v.  Hayes,*  There  is  nothing  in  the  objection  that  the 
causes  of  action  are  joined.  Such  general  statement  has  been  held 
sufficient  in  affidavits  to  hold  to  bail :  Hague  v.  LevV  The  same 
remark  applies  to  the  reference  to  the  account  annexed  to  the 
affidavit.  Plaintiff  has  sworn  to  a  certain  amount  being  due,  and 
the  reference  to  the  account  is  only  for  the  further  information  of 
defendant.  If  the  plaintiff  should  fail  as  to  the  account,  he  is 
entitled  to.  hold  the  attachment  for  the  amount  of  the  note.  The 
objection  that  the  grounds  of  apprehension  should  be  stated  must 
have  been  disposed  of  in  Golding  v.  fVaterhouse.^ 

fVeldon,  Q,  C,  in  reply. 

Cur,  Adv.  VuIl 
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The  following  judgments  were  now  delivered :  — 
Allen,  C.  J.  I  think.,  that  by  analogy  to  the  practice  respect- 
ing affidavits  to  hold  to  bail,  the  affidavit  to  found  an  attachment 
to  be  issued  contemporaneously  with  the  writ  in  the  cause  may 
be  sworn  before  the  attorney  who  issues  the  writ.  Until  the  writ 
actually  issues  from  the  attorney's  office,  there  is  no  cause  in 
Court.  See  Lunt  v.  Estabrooks.^  The  8th  section  of  "The 
Attachment  and  Abolition  of  Imprisonment  for  Debt  Act"  (37 
Vic.  c.  7)  declares  that  the  attachment,  together  with  the  affidavit 
on  which  it  is  issued,  and  a  statement  of  the  particulars  of  the 
plaintiff's  demand,  shall  be  annexed  to  the  writ  in  the  cause ;  and 
the  9th  section  provides  that  a  copy  of  the  attachment,  and  of  the 
affidavit  and  particulars,  shall  be  served  upon  the  defendant  at 
the  time  of  serving  the  writ  in  the  cause.  This  clearly  shows 
that  it  is  all  one  proceeding,  and  that  there  is  no  cause  in  Court 
when  the  affidavit  on  which  the  attachment  issues  is  sworn.  In 
addition  to  this,  there  is  nothing  to  shew  that  the  affidavit  was  not 
sworn  before  the  writ  in  the  cause  was  even  prepared.  I  there- 
fore think  this  objection  is  answered.  Then,  as  to  the  objection 
that  the  affidavit  is  entitled  in  the  cause.  The  same  reasjn  which 
satisfies  me  that  it  may  be  sworn  before  the  Attorney,  namely — 
that  there  was  no  cause  in  Court — also  shews  that  it  should  not 
have  been  entitled  in  the  cause.  This,  however,  according  to  the 
case  of  Har graves  v.  Hayes  *  may  be  treated  as  surplusage. 

I  think  it  was  not  necessary  to  state  separately  in  the  affidavit,  how 
much  was  due  for  goods  sold  and  delivered ;  how  much  for 
money  lent;  and  how  much  on  the  account  stated.  The  form 
adopted  in  this  case  would  be  sufficient  in  an  affidavit  to  hold  to 
trial.  In  ChUty's  Forms  r6th  ed.)  213,  it  is  directed  that  if  the 
plaintiff  has  two  or  more  causes  of  action  for  which  he  intends 
arresting  the  defendant,  they  may  be  joined  in  the  affidavit  thus : 
**  In  the  sum  of  £  for  goods  sold  and  delivered  by  this  de- 
ponent to  the  said  C.  D.,  and  at  his  request ;  and  for  work  done 
by  this  deponent  for  the  said  C.  D.,  and  at  his  request ;  and  also 
for  money  by  this  deponent  lent  to,  and  paid,  laid  out  and  ex<^ 
pended  for  the  said  C.  D.,  and  at  his  request ;  "  and  so  on,  stating 
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each  cause  of  action.  There  may  be  some  doubt  about  the  suffi- 
ciency of  the  affidavit  in  referring  to  the  particulars ;  though, 
upon  the  whole,  I  think  there  is  a  positive  statement  of  indebt- 
edness for  goods  sold  and  delivered,  etc.,  and  that  the  reference  to 
the  particulars  annexed  does  not  render  the  affidavit  uncertain. 
I  believe,  however,  that  some  of  my  brethren  think  differently  on 
this  point ;  and  it  is  not  necessary  to  determine  it. 

A  fatal  objection,  however,  to  the  affidavit,  I  think,  is  that  it  sets  out 
four  causes  of  action,  and  does  not  sufficiently  negative  an  agreement 
that  no  attachment  should  issue.  The  causes  of  action  stated 
are— 1st,  On  a  promissory  note  ;  2nd,  For  goods  sold  and  deliver- 
ed ;  3rd.  For  money  lent  and  advanced ;  and  4th,  on  an  account 
stated.  The  affidavit  states  that  no  agreement  has  been  entered 
into,  whereby  no  attachment  shoctd  issue  in  respect  of  such  cause 
of  action.  Which  cause  of  action  stated  in  the  affidavit  does  this 
relate  to  f  The  plaintiff  is  bound  to  shew  that  no  such  agree- 
ment was  entered  into  with  respect  to  any  of  the  causes  of  action 
for  which  he  is  about  to  attach  the  defendant's  property. 

I  think  the  statement  in  the  affidavit  that  the  plaintiff  was  ap> 
prehensive  he  would  lose  his  demand  unless  the  attachment 
issued,  was  sufficient.  The  3rd  section  of  the  Act  requires  the 
plaintiff  to  swear  to  this  in  his  affidavit, "  stating  briefly  the  grounds 
for  such  apprehension,"  but  the  33rd  section  of  the  Act  38  Vic. 
c.  4,  to  amend  the  attachment  and  abolition  of  imprisonment  for 
Debt  Act,  declares  that  "  so  much  of  the  third  section  of  the  said 
act  as  requires  the  plaintiff,  when  he  applies  for  an  attachment  on 
the  ground  that  he  is  apprehensive  that  he  may  lose  his  demand 
unless  attachment  is  issued,  to  state  in  his  affidavit  for  such  attach- 
ment the  ground  of  his  apprehension,  is  hereby  repealed."  I 
can  put  but  one  construction  upon  this,  and,  in  doing  so,  I  think  I 
am  not  in  any  way  trenching  upon  the  rule  laid  down  in  Surtees  v. 
Ellison,^  that  where  an  act  is  repealed,  it  must  be  considered, 
except  as  to  transactions  past,  as  if  it  had  never  existed.  The 
great  object  in  construing  statutes  is,  to  ascertain  the  intention  of 
the  Legislature — not  by  mere  conjecture — but  from  the  language 
used.     Here,  the  original  act  required  the  plaintiff,  in  his  affidavit, 
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to  state  briefly  the  grounds  for  his  apprehension.  The  act  in 
amendment  declares  that  so  much,  of  the  act  as  requires  such 
statement  to  be  made,  u  repealed  ;  that  is,  that  he  need  not  state 
the  grounds  for  his  apprehension.  It  would,  in  mj  opinion,  be  a 
forced,  and  most  unreasonable  construction  to  put  upon  the  amend- 
ing Act,  to  hold,  as  was  contended,  that  the  Legislature  only 
intended  to  repeal  so  much  of  the  third  section  as  required  the 
plaintiff  to  state  his  grounds  briefly,  and  that,  consequently,  the 
grounds  of  apprehension  must  now  be  stated  fully,  and  at  length. 
The  thirty-third  section  does  not  use  the  word  "  briefly."  It  does 
not  say,  that  so  much  of  the  Act  as  required  the  plaintiff  to  state 
the  grounds  of  his  apprehension  briefly  is  repealed  ;  but  it  says, 
in  effect,  that  the  plaintiff  need  not  slate  the  grounds  of  his  ap- 
prehension at  all.  I  think  this  point  was  vircually  decided  in 
Golding  V.  fVaier/totise.^  It  was  one  of  the  objections  taken  in 
that  case  for  setting  aside  the  attachment ;  and  my  impression  ia 
that  the  Court,  when  the  objection  was  stated,  said  there  waa 
nothing  in  it.  The  point  is  not  notice* I  in  the  judgments  delivered 
by  any  of  the  Judges,  which,  1  think,  would  scarcely  have 
happened  if  we  had  thought  the  objection  tenable. 

The  attachment  will  be  reduced  to  the  sum  of  $180,  but  there 
will  be  no  costs  of  the  motion. 

Wbu)on,  J. .  I  concur  in  the  judgment  pronounced  by  the 
Chief  Justice.  I  consider  the  affidavit  upon  whic^i  an  attachment 
may  issue  with  the  writ  of  summons  can  be  made  in  the  same 
manner  as  an  affidavit  to  hold  to  bail,  and  be  sworn  before  the 
Attorney  who  issued  the  writ.  The  Attachment  Act  was  substi- 
tuted for  the  arrest  of  the  defendant.  The  amendment  made  to 
37  Vic.  c.  7,  sec.  8,  sub-sec.  2,  by  38  Vic.  c.  4,  sec.  S3  was  to 
remove  doubts  in  the  construing  of  the  former  Act.  The  acts  are  to 
be  read  as  one  ;  it  is  now  unnecessary  to  set  out  the  grounds  of  the 
plaintiff's  apprehension  and  belief,  in  the  affidavit  to  authorize  tbe 
issuing  of  a  writ  of  attachment.  The  affidavit  appears  to  be  de- 
fective except  as  regards  the  note  set  forth  therein:  for  that  amount, 
$180,  the  attachment  may  be  allowed  to  stand.  I  do  not  consider 
this  a  case  for  costs  on  either  side 
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Fisher,  J.^  stated  that  lie  did  not  see  any  difficulty  about  the 
whole  affidavit,  though  it  was  inartificially  drawn.  He  assented, 
howeyer,  to  the  order  reducing  the  attachment  to  $180. 

Wetmore,  J.,  was  of  opinion  that  the  affidavit  was  entirely 
defective.  It  was,  he  said,  very  loosely  drawn,  and  such  a  mode 
of  preparing  affidavits  ought  not  to  be  sanctioned  by  the  Court. 

Duff,  J.  I  concur  with  the  learned  Chief  Justice,  and  for  the 
leasous  which  he  has  given,  in  thinking  that  the  attachment  in 
this  cause  must  be  set  aside,  or  its  amount  reduced  to  $180.  The 
affidavit  is  certainly  very  carelessly  drawn,  and  I  am  doubtful  if 
there  be  any  cause  of  action  stated  in  it  with  sufficient  certainty, 
except  that  on  the  promissory  note.  If  there  be  not,  then  of  course 
the  attachment  must  be  reduced  to  the  amount  of  the  note.  And 
the  same  result  must  follow  if  the  other  causes  of  action  are  suffi- 
ciently stated ;  because  then,  there  will  be  several  causes  of  action 
stated,  whilst  the  affidavit  negatives  an  agreement  not  to  issue  an 
attachment  in  respect  of  one  of  them  only.  It  is  unnecessary  to 
decide  the  other  points  which  were  discussed  on  the  argument ; 
but  there  is  one  which  perhaps  1  ought  to  notice,  in  order  to 
prevent  any  misapprehension  as  to  what  my  opinion  upon  it  is.  It 
was  said  that  the  88  Vic.  c.  4,  sec.  33,  having  repealed  that  por- 
tion of  the  87  Vic.  c.  7,  sec.  8,  which  required  the  plaintiff  to 
state  in  his  affidavit  the  '*  grounds  "  of  his  apprehension  of  losing 
his  debt  unless  the  defendant's  property  was  attached,  the  law 
stood  for  all  purposes,  just  as  if  that  clause  had  never  been  in  the 
third  section.  And  then  it  was  suggested  that  Stephenson  v.  Elliott,^ 
decided  upon  another  section  of  the  38  Vic.  c.  4,  was  an  authority  for 
still  requiring  the  ''reasons"  for  the  plaintiff's  apprehension  to 
be  stated  in  his  affidavit.  These  acts  are  in  pan  materia^  and  ac- 
cording to  the  well  known  rule  of  construction  they  must  be  read 
and  construed  ^together.  The  38  Vic.  c.  4,  sec.  83  having  enacted 
that  ''  80  much  of  the  third  section  of  the  said  Act  as  requires  the 
plaintiff,  when  he  applies  for  an  attachment  on  the  ground  that  he 
is  apprehensive  that  he  m  ly  lose  his  demand  unless  attachment  is 
issued,  to  state  in  his  affidavit  for  such  attachment  the  grounds  of 
his  apprehension,  is  hereby    repealed,"  I  think  that  to  hold  it 
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still  to  be  Decessary  for  the  plaintiff  to  state  these  grounds  in  his 
affidavit,  would  be  to  frustrate  the  plain  intention  of  the  Legisla* 
tui  e  ;  in  eflFect  to  re-enact  what  it  had  expressly  repealed. 

Order  inade  to  reduce  attachment  to  $180. 


1876  BOULTENHOUSE  v.  MILNER. 

Oct.  Award — Action  on — Fraud —  Where  charged  against  arbitrators. 

It  is  a  good  defence  to  an  action  on  an  award  that  the  arbi  trators  were  induced 
to  make  it  by  the  fraud  of  the  plaintiff.  But  a  plea  alleging  that  the  arbi- 
trators fraudulently  concerted  with  the  plaintiff  and  made  the  award,  and 
were  induced  to  maJie  the  same,  by  the  fraud  and  covin  of  the  plaintiff,  was 
held  bad  ou  demurrer  ;  per  Allbn,  C.  J.,  and  Fibhbb,  and  Duvr,  J.  J.;  Wkldoji 
and  WxTMORB,  J.  J.,  dissenting. 

This  was  an  action  on  an  award,  to  which  the  defendant  plead- 
ed (inter  alia),  4lh.  That  the  said  Wm.  K.  Chapman  and  Wm. 
Hickman^  (the  arbitrators)  were  induced  to  make  the  alleged 
award  by  the  fraud  of  the  plaintiff,  his  attorney  or  agent ;  and 
within  a  reasonable  time  after  the  defendant  had  notice  of  such 
fraud,  and  before  he  received  any  benefit  under  the  said  award,  he 
repudiated  and  abandoned  the  same,  and  gave  notice  thereof  to 
the  plaintiff;  and  the  said  award  was  void  in  law  by  reason  of 
said  fraud.  5th.  That  the  said  Wm.  K.  Chapman  and  William 
Hickman,  after  taking  upon  themselves  the  burden  of  the  said 
arbitration,  fraudulently  concerted  with  the  said  plaintiff],  his 
attorney  or  agent,  and  made  the  award,  and  were  induced  to  make 
the  same,  by  the  fraud  and  covin  of  the  plaintiff,  his  attorney  or 
agent.     To  these  pleas  the  plaintiff  demurred. 

June  24.     Knapp  was  heard  in  support  of  the  demurrers  ;  and 

E.  L.  Wetmore  contra. 

Cur.  Adv.  VuH. 

The  following  judgments  were  now  delivered  : — 

Allen,  C.  J.     If  it  was  intended  by  the  fourth  plea  to  set  up 

the  fraud  of  the  arbitrators  as  a  defence  to  the  action,  1  think  the 

plea  would  be  bad.     But  the  plea  does  not  necessarily  mean  that ; 

it  is  consistent  with  the  plea,  that  there  was  no  misconduct  of  the 

arbitrators  ;  but  thai  the  fraud  was  altogether  on  the  part  of  the 

plaintiff ;  as,  that  he  knowingly  produced  false  testimony  before  the 

arbitrators,  upon  which  they  made  their  award.     If  the  language 

of  a  plea   is  ambiguous,  and  two  nieanings  present  themselves, 
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that  construction  must  be  adopted  which  is  most  unfavorable  to  ^'^^^ 
the  party  pleading.  By  demurring  the  plaintiff  admits  it  to  be  a  Boultbmhousk 
fact,  that  the  arbitrators  were  induced  to  make  the  award  by  his 
fraud.  The  law  will  not  jiermit  a  man  to  make  his  own  fraud  the 
foundation  of  an  action.  I  therefore  think  this  plea  is  good  on 
demurrer.  The  plea  is  objectionable,  however,  on  the  ground  of 
duplicity,  and  as  embarrassing  the  plaintiff  in  taking  issue  or  it. 
But  this  is  only  a  ground  for  applying  to  a  Judge  to  have  it 
amended  under  the  9l8t  section  of  the  Common  Law  Procedure 
Act. 

I  think  the  fifth   plea  is  bad.     It  charges  with  moral  culpa- 
bility, parties  who  are  not  before  the  Court,  and  who   have   no 
opportunity  in  this  action  of  repelling  the  charge,  and  defending 
themselves.     It  alleges  that  the  arbitrators  "  fraudulently  con- 
certed with  the  plaintiflf,"  and  made  their  award.     Hill  v.  Coy,* 
is  an  authority  that  this  is  a  bad  plea.     And  Cuipman,  C.  J.,  in 
delivering  the  judgment  of  the   Court,  in   KUcout  v.   Sficknetj,* 
where  all  the  cases  were  considered,  says  that  misconduct  of  the 
arbitrators  cannot  be  pleaded  in  bar  to  an  action  on  the  arbitration 
bond  or  award,  because  "partiality  and  misconduct  in  the  arbitri- 
tors     involve    a  question  of    moral  culpability  in  them,   which 
they  could  have  no  opportunity  of  answering,  if  such  matter  were 
allowed  to  be   pleaded  in  an  action  between  the  parties  on   the 
arbitration  bond  or  award."     In  Whkmore  v.  Smitli  *  and  Thorburn 
v.  Barnes*  it   was  held  that  an  objection   of  misconduct  of  the 
arbitrators  could  not  be  raised  by  plea,  in  an  action  on  the  award. 
The  case  of  Therriauv,  Theniau   was  relied  on  as  an  authority  in 
tavor  of  the  fifth  plea;  but  the  objection  that  misconduct  of  the 
arbitrators  could  not  be  pleaded  was  not  taken  in  that  case,  there- 
fore it  is  no  authority  on  the  point.     The  charge  of  fraudulent 
conduct  on  the  part  of  the  arbitrators  in  the  present  case  is  made 
in  direct  terms ;  and  the  reason  given  for  holding  the  ])lea  bad  on 
that  account  is  not  the  less  applicable  because  the  plaintiff  is  con- 
nected with  the  fraud.     I  think  there  must  be  judgment  for  the 
defendant   un  the  demurrer  to  the  fourth  plea,  and  for  the  plain- 
tiff on  the  fifth  plea. 

» 1  Kerr  187.  «  1  Allen  350.  »  7  H.  A  N.  609. 

•  L.  R.  2  C.  P.  384.  »  4  Allen  48. 
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692  CASES  IN  THE  SUPREME  COUBT, 

^Q'^Q  Wbldon,  J.     I  am  anable  to  discover  from  the  defendant's 

B0ULTBNHOU8K  pleas  that  he  charges  the  arbitrators  with  any  wrong ;  it  is  a  charge 
*'  against  the  plaintiflF  of  having  obtained  the  award  by  his  fraud, 

or  in  deceiving  them  and  inducing  them  to  make  the  award. 
There  is  no  charge  of  partiality  or  misconduct  in  the  arbitrators. 
Rideoul  v.  Stkkney^  was  cited  by  the  plaintiff's  counsel.  That 
case  bears  out  the  pleas  in  this  case.  The  Court  say  :  "  It  ap- 
pears to  us  to  be  clear  law  under  the  whole  current  of  authorities 
fron  Lord  Coke  downward,  that  with  an  exception  which  we  shall 
presently  notice,  facts  which  vitiate  an  award  may  be  pleaded  in 
bar  to  an  action  on  the  arbitration  bond  or  on  the  award,  although 
such  facts  do  npt  appear  on  the  face  of  the  award.  *  ♦  *  The 
exception  which'  we  adverted  to  is  this>  that  partiality  and  mis* 
conduct  cannot  be  pleaded  in  bar  to  an  action  on  the  arbitration 
bond  or  award."  In  Hill  v.  Coy  *  the  Court  say  :  "  We  see  no 
reason  why  the  defendant  may  not  set  out  in  his  plea  a  matter  of 
fact  not  appearing  on  the  award,  which,  if  true,  forms  a  legal 
objection  to  the  validity  of  the  entire  award."  Therefore,  if  the 
plaintiff  by  fraud  caused  the  arbitrators  to  make  an  award  in 
his  favor,  may  not  the  defendant  be  allowed  to  plead  it  and  make 
it  out  if  he  can  to  the  satisfaction  of  a  jury  ?  Fraud  vitiates  every- 
thing, and  would  an  award  be  held  good  if  it  was  by  the  plaintiff's 
fraud  the  arbitrators  were  induced  to  make  the  award  ? 
The  pleas,  therefore,  in  the  view  which  I  hold,  are  good,  and 
there  must  be  judgment  for  the  defendant  on  the  demurrer. 

FiSHBR,  J.     I  agree  with  the  learned  Chief  Justice. 

Wetmore,  J.  Agreeing  with  my  learned  Brethren  as  to  the 
fourth  plea,  I  am  of  opinion  that  the  fifth  plea  is  also  good.  No 
doubt  the  general  principle  is  that  fraud  of  the  arbitrators  cannot 
be  the  subject  matter  of  the  plea ;  the  cases  cited  clearly  establish 
this  ;  but  all  the  cases  referred  to  are  cases  where  the  fraud  of  the 
arbitrators  is  set  up — fraud  of  the  arbitrators  alone,  and  if  the  plea 
had  set  forth  simply  the  fraud  of  the  arbitrators  I  l^hould  have 
agreed  to  its  insufficiency.  The  present  plea,  however,  is  that  the 
arbitrators  fraudulently  concerted  with  the  plaintiff,  his  attorney 
or  agent,  and  made  the  award,  and  they   did  make  and   were 

>  1  Allen,  360.  '  1  Kerr  187. 
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induced  to  make  the  same  by  the  fraud  and  covin  of  the  plaintiff,  his        ^8*^^ 
attorney  or  agent.     The  fraud  of  the  plaintiff,  it  seems  admitted,  is  BouLXBraouai 
a  good  plea.     I  cannot  see  that  the  effect  of  this  fraud  is  reduced  ^' 

or  altered  by  the  arbitrators  being  associated  with  it,  for  if  it  is, 
the  first  plea,  decided  to  be  good,  may  be  perfectly  useless,  as  in 
the  following  state  of  matters — ^if  on  the  trial  under  this  fourth 
plea  the  defendant  seeks  to  prove  a  gross  fraud  of  the  plaintiff 
perpetrated  with  the  arbitrators,  and  objection  is  made  that  such 
fraud,  however  gross,  is  not  admissible,  because  the  arbitrators  are 
associated  with  the  fraud.  That  such  defence  could  not  be  pro- 
perly pleaded,  it  cannot  be  given  in  evidence— the  sustaining  such 
a  position  would  seem  rather  startling  to  me.  To  go  a  step 
further,  fraud  of  the  plaintiff  with  any  one  else  is  sought  to  be 
established  and  objection  is  made  that  it  is  not  admissible  because 
the  character  of  such  other  persons  may  suffer  and  he  never  had 
any  opportunity  to  meet  the  imputation,  and  this  is  the  ground 
on  which  fraud  of  the  arbitrator  is  not  allowed  to  be  pleaded ; 
could  such  objection  prevail  ?  I  think  the  fraud  of  the  plaintiff 
can  be  pleaded,  no  matter  with  whom  connected.  If  other 
persons  are  associated  with  it,  and  they  have  not  an  opportunity 
of  exonerating  themselves,  it  may  be  very  unfortunate  for  them, 
still  it  is  the  fraud  of  the  plaintiff  that  is  sought  to  be  established 
as  a  defence,  which  I  think  is  a  good  defence  against  the  claim 
the  plaintiff  seeks  to  establish  through  the  medium  of  his  own 
fraud,  no  matter  with  whom  he  may  be  connected  in  effecting  his 
purpose.  The  plea  was  that  the  arbitrators  were  induced  to  make 
the  award  by  the  fraud  and  covin  of  the  plaintiff,  his  attorney  or 
agent,  and  this  is  the  substantial  part  of  the  plea.  The  plea,  in 
fact,  seeks  to  set  up  the  fraud  of  the  plaintiff  as  an  answer  to  the 
action,  and  not  the  fraud  of  the  arbitrators ;  the  fact  of  the  arbit- 
trators  being  connected  with  it  will  not,  in  my  opinion,  prevent 
the  defendant  availing  himself  of  the  plaintiff's  fraud,  which  is 
all  that  is  sought  to  be  established  by  the  fifth  plea. 

Duff,  J.     I  concur  in  the  judgment  delivered  by  the  learned 
Chief  Justice. 

Judgment  for  plaintiff  on  demurrer  to  fifth  plea,  and  for  defendant  on 
demurrer  to  fourth  plea. 
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GENERAL  RULES.— Michaelmas  Term,  40  Victoria  (1876). 


Crown  Cases  Reserved, 

It  is  Ordered,  That  cases  reserved  for  the  opinion  of  the 
Supreme  Court,  under  the  Revised  Statutes,  Chapter  159,  Section 
22,  shall  come  on  Co  be  heard  immediately  after  the  conclusion  of 
the  motions  for  new  trials. 

County  Court  Appeals, 

1.  It  is  Ordered,  That  the  appellant  from  the  decision  of  a 
Judge  of  a  County  Court  shall  enter  the  cause  on  the  Appeal 
Paper,  of  the  Term  immediately  succeeding  the  receipt,  by  the 
Clerk  of  the  Pleas,  of  the  proceedings  from  the  Judge ;  and  when 
such  proceedings  are  received  during  the  Term,  the  cause  shall  be 
entered  on  the  Appeal  Paper  of  the  Term,  subject  to  the  order  of 
the  Court  as  to  the  time  wh^n  the  same  shall  be  heard. 

2.  In  case  the  appellant  shall  neglect  to  enter  the  appeal  on  the 
Paper  according  to  Rule  1,  or  having  entered  it  shall  not  proceed 
to  argue  and  support  the  same,  when  reached  in  due  course  upon 
the  Paper  during  the  Term,  if  the  appellant  shall  not  proceed  to 
support  the  appeal  pursuant  to  any  Order  of  the  Court  made  in 
respect  thereof,  then  and  in  either  of  such  cases,  the  respondent 
may  upon  the  next  or  any  subsequent  Common  Motion  Day  after 
any  such  default,  move  that  such  appeal  be  dismissed,  with  costs. 

S.  Causes  shall  be  entered  on  the  Appeal  Paper  as  A.  6., 
Appellant,  vs,  C.  D.,  Respondent,  and  any  affidavit  used  in  such 
cases  may  be  entitled  in  the  same  way. 

John  C.  Allen, 
J.  W.  Weldon, 
Charlbs  Fisher, 
A.  R.  Wetmobe, 
Charles  Duff. 
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ABAIEVXHT— Plea  in,  whether  allowed  in 
County  Court  -        -        -        -        231 

See  Practicb.    3. 

ACTION  ON  THE  CASE — Negligence — Duty— 
Neeestity  qf  alleging  facte  to  raise — Charter  qf 
St.  John — Liability  of  Corporation  to  repair 
etreete.'}  In  an  action  on  the  case  brought  by 
the  adminigtratrix  of  G.,  against  the  Corpor- 
ation of  St.  John,  the  declaration  alleged 
that  the  defendants  had  the  care,  control  cmd 
management  of  the  public  streets,  which  it 
was  their  duty  to  keep  in  a  safe  and  proper 
condition,  and  that  a  certain  public  street  in 
eaid  city  ran  over  ground  covered,  at  times, 
with  water,  and  at  low  tides  the  roadway  is 
high  above  the  bed  of  the  water  below,  and  it 
was  defendants'  duty  to  have  placed  a  guard 
or  fence  along  the  side  of  said  street  to  pre- 
vent persons  passing  along,  from  accidentally 
stepping  over  the  side,  and  fSeJling  on  the 
rocks  below  ;  but  that  defendants,  not  regard- 
ing their  duty,  n^ligently,  illegally,  and 
improperly  left  said  street  without  any  pro- 
per fence  or  guard,  and  G.,  while  lawfully 
walking  in  the  night  time  along  said  street^ 
without  any  fault  of  his  own,  fell  from  said 
street  upon  the  earth  and  rocks  below  and 
was  killed.  On  dcmurrc-r  it  was  objected 
that,  as  there  were  in  St.  John  some  public 
streets  ov(?r  which  the  Corporation  had  no 
control,  because  they  were  not  established 
and  adopted  as  provided  by  the  Charter,  the 
declaration  was  bad  in  not  a1I(  ging  that  this 
was  an  adopted  street ;  but,  IJefd^  Th/it  the 
declaration  was  sufficient  and  that  it  would 
bj  a  matter  of  evidence  to  shew  that  this 
street  was  a  public  street,  under  the  control 
of  the  Corporation.  Gordon  v.  Thb  Mayor, 
Aldbrman  AMD  Commonalty  of  the  City  of 
Saint  John.       .....        226 

—Special    damage,  when   to    be  alleged 

in 384 

See  Pleading.    4. 

ADMISAUT  COUBT— Whether  has  exclusive 
jorisdiction  in  questions  of  Salvage  -        637 
See  Salvage. 


AITIDAVrr-  Mule  of  Hilary  Term,  1875.]  An 
affidavit  drawn  in  the  third  person  cannot  be 
read  since  the  Rule  of  Court  of  Hilary  Term, 
1876.      Ex  parte  Welling.        -         -        217 

— ^To  obtain  order  for  arrest-,  defendant 
being  about  to  quit  Province    -        -  41 

See  Imprisonment  for  Debt. 

What  sufficient,  to  answer  others  founded 

on  hearsay        .....  96 

See  Arbitration  and  Award. 

Whether  any  allowed  on   review   from 

Justice's  Court.  -        -        -        -        217 

See  Bbview. 

To  obtain  injunction  for  infringing  pat- 
ent, what  should  contain        -  -        237 
See  Patent. 

AFFIDAVIT    FOR    ATTAGHMNNT —  Against 
Indorser  of  a  bill      -        -        -        -        210 
See  Attaohmbnt.    2. 

Under  37  Vic.  c.  7 — Who  can  make — 

What  necessary  to  state — Whether  there  can 
be  more  than  one.     «        -        -        -        283 
See  Attachment.    4. 

What  ncces-sary  in — Words  equi"*  alent  to 

statute       ......         313 

See  Attachment.    6. 

Sufficiency  of — Where  several  causes  of 

action        ......        684 

See  Attachment.    6. 

AFFIDAVIT  TO  HOLD  TO  BAIL— ^^rM^-37 
Vic.  c  7.  tee.  77 — Whether  sufficient  to  follow  the 
words  qf  the  ActJ]  In  an  affidavit  to  hold  to 
bail  under  the  Act  37  Vic.  c.  7,  sec.  77,  it  is  not 
sufficient  to  follow  the  words  of  the  Act 
without  setting  forth  the  grounds  for  de- 
ponent's belief  that  the  defendant  is  about  to 
quit  the  Province,  and  in  what  manner 
plaintiff  will  be  prejudiced  in  the  prosecution 
of  his  suit.  Per  Kitcbue,  C.  J.,  and  Allen  and 
Wetmorb,  J.  J.,  Weldon  and  Fibber,  J.  J., 
dissentientibus,  McCallum  v.  Perkins  -        186 
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2. WreH—SH   Vic,   e.   4,  tee.   2^Wh€lher 

groan  In  t^f  '  reanotuiUU  rzpeetution "  mwU  be 
state  <  I  In  au  affidavit  to  bold  to  bail,  under 
tbe  Act  38  Vic,  c.  4  8cc.  2,  it  is  not  sufficient 
to  swear  in  tbv:  words  of  the  statute,  with- 
out sotting  forth  the  grounds  of  the  plain- 
tiff's expectation  of  recovering  his  debt  by 
the  defendant's  arrest.  Per  Allbn,  C.  J.,  and 
Wbtmorb  and  DaFir,  J.  J.,  Wbldon  and  Fishbr, 
J  J ,  Itssenlientibiie,  Stbphbnson  v.  Elliott. 
199 

3  —  38  Vic,,  e.  4,  tec  2  —  Operation  o/  — 
Gioundi  of  "  re-iaotutbe  expeetati m."}  An  affi- 
davit to  hold  d.f  .ndant  to  bail  under  the  Act 
38  Vic,  c.  4,  sec.  2,  must  state  such  grounds 
of  plaintiff's  expectation  of  recovering  his 
d.bt  by  the  arrant  of  the  defendant,  as  will 
b .  satisfactory  to  the  Court,  in  case  the  suffi- 
cicncy  of  the  attidavit  should  be  called  in 
question. 

In  an  affidavit  to  hold  to  bail,  under  the  Act 
38  Vic,  c.  4,  Sec  2,  plaintiff  stated  that,  by 
the  arrest  of  defendant,  he  had  a  reasonable 
exp  jeta:ioa  of  recovering  the  whole  or  part 
of  his  djmand ;  that  he  believed  defendant 
to  be  the  owner  of  valuable  real  and  per- 
sonal estate  in  the  County  of  K.,  and  fully 
able  to  pay  the  claim  if  he  wished  to  do  so  ; 
and  that  ualcss  he  had  defendant  arrested  he 
might  postpone  payment  for  a  long  time; 
that  he  did  not  seek  defendant's  arrest  for 
the  purpose  of  vexing  or  harrassing  him,  but 
as  the  most  efficacious  and  quickest  means 
of  securing  payment  of  a  just  debt.  [leld. 
That  this  affidavit  shewed  no  grounds  for 
arresting  defendant,  but  on  the  contrary  gave 
the  very  best  reasons  for  not  doing  so. 

The  operation  of  the  38  Vic.  c.  4,  is  not 
confined  to  causes  of  action,  which  have 
arisen  since  the  passing  of   that  Act.    Mo- 

InTOSH  0.  BURNBTT.    -  -  -  -  253 

—Waiver  of  iiregularity  in  -        -        254 
See  Praotiob.    6. 

AGENCY — Whether  Parliamentary  law  of,  in 
force  in  this  Province        -        -        -        110 
See  Bribbrt  and  Corruption. 

AGENT — Admission  by,  in  action  of  tort 
against  principal       -        -        -        -  77 

See  Cabribr. 

Effect  of  partial  adoption  by  principal  of 

acts  of 128 


See  Contract.    2. 
-Declarations     by. 


V.'  Corporation— Whether  money  receiv- 
ed by  or  deposited  in  name  of,  can  be  attached 
by  creditor  of  Corporation         -        -        481 
Sec  GARNUUfBB  Act.    2  and  3. 

AMENDMENT— Of  pleas    at  trial -Costs  of 
78 


See  Practicb.  1. 
Of  a  misnomer  - 
See  MiBNOMBR. 


527 


whether     evidence 
141 


See  EviDBNOB.     2. 


APPEAL — Whether  appelhite  trihunnl  wHl  in^ 
ter/err  with  judgment  nf  Court  heioto  on  qne»fioH9 
o/Jaet.]  Where  the  Judge  of  the  Court  below, 
whose  judgment  is  appeal ckI  from,  has  had 
the  witnesses  before  him,  and  heard  their 
testimony,  an  appellate  tribunal  will  never 
interfere  with  his  decision  upon  a  question  of 
fact,  unless  for  an  error  in  it  which  is  over- 
whelming.   JoNBS  V  Calkin.     -        -        356 

—From    decision  of    Judge    of   County 
Court  gn^nting  certificate  for  costs.— What 
papers  Judge  should  return       -        -        386 
See  ConirrT  Court.    2. 

ARBIXBAXION  and  award — Improper  eon- 
duet  of  Arhitratore — Receiving  information  after 
close  of  evi  'enee  Where  Attorney  of  one  party 
is  employed  to  draw  the  award — Answering  affi^ 
davits^  ffearsny  ]  An  application,  made  to 
set  aside  an  award,  was  supported  by  an  affi- 
davit of  M.,  against  whom  the  award  was 
made,  stating  that  the  attorney  of  the  oppo- 
site party  had  been  employed  to  draw  up  th  i 
award,  and  he  did,  as  M.  was  informed  and 
believed,  search  at  the  Becord  Office,  after 
the  evidence  was  closed,  and  use  information 
obtained  there  to  assist  in  making  up  the 
award,  and  that  the  award  was  not  the  inde- 
pendent award  of  the  arbitrator.  The 
arbitrators  made  affidavits  in  answer,  stating 
that  they  determined  on  their  award,  inform- 
ed the  attorney  how  they  wished  it  drawn  up, 
and  they  then  read  it  carefully  over  and 
signed  it;  that  they  knew  nothing  of  the 
search  of  the  records  and  were  not  in  any 
way  influenced  in  their  decision.  Held  (per 
Ritohib,  C.  J.,  and  Allbn,  Wbldon,  and  Fibhbr, 
J.  J.,  Wbtmorb,  J.,  dissentiente)j  that  this  formed 
a  sufficient  answer  to  the  charges  made,  and 
that  it  was  not  necessary  for  the  arbitrators 
to  enter  minutely  into  a  specific  denial  of  all 
the  charges  set  forth  in  the  affidavits  on 
which  the  rule  was  granted.  Per  Wbtmorb, 
J.,  that  the  Court  having  granted  a  rule  call- 
ing upon  the  opposite  party  to  shew  cause 
why  the  award  should  not  be  set  aside,  it  was 
incumbent  on  him  to  contradict  or  satisfac- 
torily explain  all  the  charges  put  forward, 
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although  they  were  founded  on  hearsay  and 
belief. 

It  is  not  d^jsirable  to  employ  the  attorney 
of  one  of  the  parties  to  draw  up  an  award ; 
but  this,  of  itself,  is  not  sufficient  to  cause  it 
to  be   set  aside.      Ex  parte   Milnir;   in  re 

BODLTENHOUSB.  .      -  -  -  -  96 

ASSE3T — Affidavit  to  obtain  order  for  -     41 
See  Imprisonmsmt  for  Debt. 

Under  37  Vic.  c.  7,  sec.  77     -        -      185 

See  Affidavit  to  Hold  to  Bail.     1. 

Und-T  38  Vic.  c.  4,  sec.  2     -     -      -     199 

S'3e  Affidavit  to  Hold  to  Bail.     2. 

Under  38  Vic.  c.  4,  sec.  2     -    -      -     253 

S  30  Affidavit  to  Hold  to  BAn^.   3,  and 
Capia.s. 

Under  a  Justice's  Warrant     -        -    2*54 

Sjc  Warbaht  of  CouMiTnyT. 

ASSAULT —  f*uni9hment  fnr  in  ntimmary  convic- 
tion ^^^ot  nere8siry  ile/eniant  should  be  served 
with  a  minnt^  nf  conviction^  A  conviction  for 
an  unlawful  assault  may  adjudge  defendant 
to  be  imprisoned  in  the  first  instance,  under 
section  43  of  the  32  and  33  Vic.  c.  20. 

It  i«  not  necessary,   before  a  defendant, 

convicted  of  an  assault,  is  imprisoned,  that 

he  should  bo  served  with  a  copy  of  the  minute 

of    conviction.       Thb     Qubbn    t>     O'Liary. 

265 

When  Justice  of  the  Peace  can  try  sum- 
marily        264 

See  SUMHART  COWIGTION. 

—On  an  officer  acting  under  a  Justice's 

warrant. 264 

See  Warrant  of  Coxmitmbnt. 

A88E881ISNT  Liability  to  on  shares  in  stock 
of  a  Corporation        ....  3 

See  Joint  Stock  Company.     1. 

■  Calls  on  Shareholders         -        -        320 
See  Joint  Stock  Company.    2. 

ABSIGNMEHT— Under  Insolvent  Act  of  1869 
— Must  be  in  duplicate      -        -        -        476 
See  Insolvent  Act  of  1869.    4. 

A881TKF8IT  Money  had  and  received — When 
property  Miud  hy  a  ^rrongmdoer  acting  at  agent 
for  a  third  porty^^  Whether  money  received  by 
him  for  •«•  release  and  paid  over  to  principal  be^ 
fore  action  can  be  recovered  back     Practice  — 


N^ia  trial  Where  point  n^t  rnited  at  trial  J 
Defendant  wrongfully  seized  a  quantity  of 
shingles  bclong^ing  to  plaintiff,  claiming  to 
hold  them  for  stumpagc,  and  plaintiff  to  ob- 
tain their  release,  paid  the  amount  claimed. 
Ihlii^  That  the  fact  of  defendant  acting  as 
agent  of  another  person  to  whom  ho  had 
paid  the  money  before  action  would  not  pro. 
tect  him,  and  that  he  was  liable  in  an  action 
for  money  had  and  received. 

Heli^  also.  That  in  such  action  it  was  necs- 
sary  for  plaintiff  to  prov»?  paym-  nt  of  the  mo- 
ney, that  it  was  paid  under  (ompulsion,  and 
that  it  w^as  received  by  the  dt^fendant  wrong- 
fully ;  but  where  on  the  trial  the  plaintiff  gave 
som:-  evid^-nce  from  which  a  jury  might  inf  r 
that  it  was  received  wrongfully,  and  the  d*  - 
fondant  r»»8ted  his  case  entirely  upon  the 
ground  that  he  had  received  the  money  as  an 
ag'n*  and  ha''!  paid  it  over  to  his  principal,  an'.l 
the  Jn^g'!  directed  the  jury  to  find  for  tho 
plaintiff ;  while,  if  defendant  had  disputed  on 
the  trial  the  wrongful  taking,the  Judge  should 
have  left  this  qu'^stion  to  the  jury,  yet  as  ho 
had  relied  solely  on  the  other  objection,  he 
was  not  entitled  to  a  new  trial  for  misdirec- 
tion :  Wbtmorb,  J.,  dissenting.  Lynch  v. 
Errgan.     --.-.-        645 

Sale  of  logs    to    be    cut    and    hauled 

212,  299 
See  Contbaot.     4  and  6. 

ATIAOHlUarr  Acts  37  Vic,  c.  7,  and  88  Vie., 
c.  4,  tec.  1. —  Whether  can  inue  ^n  eontraettmade 
or  cautet  qf  action  ariting  be/ore  patting  ^  Act 
87  Vic,  c  7.]  An  attachment  cannot  be 
issued  upon  a  contract  made  before  the  pass- 
ing of  the  attachment  and  abolition  of  im- 
prisonment for  Debt  Act  37  Vic,  c.  7,  on  the 
8th  April,  1874.     Smith  v.  Burkb.       -        130 

2. Affidavit — Necettity  of  tetting  out  valid 

caute  of  action—Action  againtt  endorter  qf  a  bill 
—  Whether  pretentment  and  notice  qf  dishonor 
mutt  be  ttated  ]  Plaintiff  issued  an  attachment 
under  "The  Attachment  and  Abolition  of 
Imprisonment  for  Debt  Act,"  against  defend- 
ant as  endorser  of  a  bill  of  exchange,  but  the 
affidavit  on  which  attachment  issued  did  not 
allege  presentment  and  notice  of  dishonor  to 
defendant.  Held,  On  motion  to  set  aside 
attachment,  That  the  affidavit  did  not  dis- 
close a  cause  of  action,  and  was  therefore 
insufficient.  Nicholson  v.  Nowlin.    -    -    210. 

3. fHttolution  qf,  under  37  Vie  ,  c   7,  tec  54 

— Where  d^endant  afterwardt  a^^tignt  i/»  In»oU 
vency  •  Lien  for  Coftt  ]  Where  an  attachment 
is  issued  under  the  Act  of  Assembly  37  Vic, 
c  7,  and  the  defendant  afterwards  makes  an 
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assignment  in  insolvency,  the  attachment 
will  be  disolved  without  reference  to  rights 
or  remedies  which  plaintiff  may  have  with 
regard  to  costs  under  the  Insolvent  Act. 
QmerBy  Whether  plaintiff  has,  in  such  a  case, 
any  lien  for  his  costs.  Bullock  v.  Rino. 
252 

4. Affidavit  for — Whether   can  be  made   by 

%nv  person  other  than  plainiiff-^lf  «o,  what 
necessary  to  be  shewn — Whether  there  can  be 
more  than  one  effidavit.]  Before  an  attachment 
can  issue  under  the  Act  37  Vic,  c.  7,  there 
should  be  an  affidavit  of  the  plaintiff  himself 
stating  that  no  agreement  was  entered  into, 
whereby  no  attachment  should  issue,  that 
the  attachment  is  not  sued  out  for  the  pur- 
pose of  harrassing  defendant  or  to  delay  or 
defraud  his  creditors,  and  the  apprehension 
of  plaintiff  that  he  will  lose  his  demand 
unless  attachment  is  issued.  And  if  such  an 
affidavit  can  be  made  by  a  third  person,  it 
must  be  shewn  that  he  is  agent  of  the 
plaintiff,  that  he  had  the  general  charge  and 
management  of  his  business,  was  fully  ac- 
quainted with  the  facts,  and  that  the  attach- 
mmt  was  issued  by  his  direction. 

The  affidavit  must  also  state  that  plaintiff 
-  not  deponent    is  apprehensive. 

It  is  not  noccssary  that  one  person  should 
swear  to  all  the  facts  required  by  the  Statute, 
but  there  may  be  several  affidavits.  Muib- 
HBAD  V.  Arbo.     -        -        -        -        .        283 

5. Affi  lavit  for  -  Whether  necessary  it  should 

shew  thai  cause  nf  aetion  accrued  after  passing 
of  Aef—Xecesxity  of  using  very  words  of  Statute 
-Equivalent  words.}  In  issuing  an  attach- 
ment under  the  Act  37  Vic,  c.  7,  it  is  un- 
necessary that  the  affidavit  on  which  the 
attachment  issues  should  shew  that  the  cause 
of  action  accrued  after  the  passing  of  the 
Act :  Per  Allbn,  C.  J.,  and  Fishbr  and  Duw, 
J.  J.,  Wbldo»  and  Wbtmorb,  J.  J.,  dissentienti- 
bus. 

It  is  not  necessary  that  plaiutiff  should 
swear  that  he  is  "  apprehensive  "  of  losing 
his  debt,  but  he  may  use  any  other  word  ex- 
pressing the  same  idea.  Golding  v.  Watbrp 
HOUSB. 313 

*5. Affidavit /or — Sufficiency  of.}    Where  an 

attachment  issues  with  the  writ  in  the  cause 
the  affidavit  may  be  sworn  before  the  attor- 
ney who  issues  the  writ. 

In  such  a  case  the  affidavit  should  not  be 
entitled  in  the  cause,  though  this  may  be 
treated  as  surplusage. 

In  an  affidavit  for  attachment  for  a  certain 
sum  of  money  for  goods  sold  and  delivered, 


money  lent,  and  on  an  account  stated,  it  is 
not  necessary  to  distinguish  how  much  is 
due  on  each  account. 

An  affidavit  for  attachment  set  out  several 
causes  of  action,  and  the  plaintiff  stated  that 
no  agreement  had  been  entered  into  whereby 
no  attachment  should  issue  in  respect  of 
^  such  cause  of  action . "  Held  insufficient. 

It  is  unnecessary  in  an  affidavit  for 
attachment  to  state  the  grounds  of  plaintiff's 
apprehension  of  losing  his  debt. 

QuserCf  Whether  an  affidavit  stating  an  in- 
debtedness in  a  certain  sum  for  goods  sold 
and  delivered,  money  lent  and  an  account 
stated,  is  rendered  uncertain  and  bad  by  the 
addition  of  the  words  "as  shewn  by  the 
account  annexed."  Davidson  v.  (yComnBLL. 
684 

*l.-^^-Where  more  than  <me  plaintiff- — Whether 
affidavit  iifone  sufficient.}  Where  several  part- 
ners are  plaintiffs,  an  affidavit  for  attachment 
made  by  one  is  suificient.    Qoldino  v.  Watbb- 

BODSB.  ----.-  313 

Whether  Act  37  Vic.  c.  7,  operates  to 

discharge  person  on  limits.       -        -        337 
See  Limit  Bond. 


-For  disobeying  a  subpoena. 
See  WrruBSB. 


468 


Costs  of  setting  aside,  when  referred  by 

a  Judge  to  the  Court.        ...        599 
See  Costs.    5. 

ATTAGHKEIIT  BOITD^  Whether  Court  has  power 
to  restrain  action  on  ]  The  power  to  restrain 
defendant  from  bringing  an  action  on  an 
attachment  bond  belongs  to  a  Judge  and  not 
to  the  Court.    Muirhbad  v.  Arbo.      -        283 

ATTACHKENT  OF  DEBTS    Garnishee  Act  38 
Vic.  c.  5 — In  case  of  Foreign  Corporations. 
270 

See  Garnishbb  Act.    1. 

Money  received  by  agent  of  Corporation, 

or  by  public  officers  for  9  Corporation.      481 
See  Garnishes  Act.    2,  3  and  4. 

Where  a  mortgagee   sells    property  of 

primary  debtor  under  mortgage,  whether  can 

be  garnished. 436 

See  Garnishbb  Act.    5. 

ATTOENEY  -Of  one  party  preparing  award, 
whether  ground  of  setting  aside  award.       96 
See  Arbitration  and  Award. 
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Whether  Court  will  order  plaintiflf'a  at- 
torney to  pay  costs  on  an  application  by 
defendant  to  enter  cause.  -        -        221 

See  Practxob.    2. 

AWASD — Action  on— 'Fraud — Where  charged 
againet  the  arbitrdiars.]  It  is  a  good  defence 
to  an  action  on  an  award  that  the  arbitrators 
were  induced  to  make  it  by  the  fraud  of  the 
plaintiff.  But  a  plea  alleging  that  the  arbi- 
trators firaudulently  concerted  with  the  plain- 
tiff, and  made  the  award,  and  were  induced 
to  make  the  same,  by  the  fraud  and  covin  of 
the  plaintiff,  was  held  bad  on  demurrer ;  per 
Allki,  C.  J.,  and  Fishib  and  Dun,  J.  J., 
WiLDON    and   Wbtmobb,    J.    J.,    dissenting. 

BoULTUIHOUgB  V.  MlLKSB.      -  -  -  690 

See  Abbitration  ahd  Award.    96. 

BAIL — Dueharge  of  -  ■  Delay  in  not  giving  partieW' 
lore  qf  claim  iter  demand— Indemnitg^yeee*' 
iity  of  bail  denying.^  Where  particulars  of 
plaintiff's  claim  were  demanded  on  October 
13th,  1874,  and  were  not  delivered  until  the 
18th  January  1876,  and  no  excuse  was  given  for 
the  delay  except  forgetfulness  of  the  attorney, 
the  Court  held  the  bail  were  entitled  to  be 
discharged. 

It  is  not  necessary  for  bail,  in  an  applica- 
tion for  relief  on  the  ground  of  plaintiff's 
delay,  to  negative  being  indemnified.  Qbat 
V.  ViMY. 249 

—-  Delay  in  applying  for  a  discharge  of — 
Waiver  of  irregularity      -        -        -        254 
See  Pbaotiox     6. 

BILL  Df  SdUITT — Failure  to  prove  all  allega- 
tiona  on  Hearing —  Whether  ground  ofdiemiisal.'] 
The  £ulure  of  plaintiff,  at  the  hearing,  to 
prove  one  or  more  allegations  in  his  bill  is 
not  a  ground  for  dismissing  the  Bill,  if  he 
has  proved  other  allegations  which  will  en- 
title him  to  the  relief  prayed  for.  Jonks  v. 
Calkin.      ------        356 

2. Pleading — MuUifarioueness  in.]    If  a  bill 

does  not  pray  for  multifarious  relief,  it  cannot 
be  objected  to  on  the  ground  of  multifarious- 
ness, though  the  facts  stated  would  justify  a 
prayer  for  multifarious  relief.  At  all  events,  a 
defendant  cannot  raise  such  an  objection  at 
the  hearing,  although  the  Court  might  tua 
eponte.    Jonbb  v.  Calkin.    -        -        -        356 

BILL  OF  EXCHANGE — Where  the  instrument 
doubtful.']  G.  drew  upon  W.  requesting  him 
to  pay  an  amount  named  to  himself  (G  )  or 
order,  Held,  That  the  instrument  could  be 
declared  on  either  as  a  bill  of  exchange  or 
promissory  note.  Goldino  v.  Watbrhousb. 
313 


BILL  OF  LADnre— Whether  Charterer  liable 
for  non-delivery  of   goods   shipped  under, 
when  signed  by  captain     -        -        -        141 
See  Chabtbe  Party. 

BBIBERT  AKD  00ABT7PTI0H— ^^e/ion  Peti* 
tton  Act  J  1869 — Agency  -Whether  Parliament- 
ary Law  of  Agency  in  force  in  thit  Province  — 
Evidence  Statements  of  Agent — Whether  admis' 
aible,]  The  Common  Law  of  Parliament,  or 
in  other  words,  the  Parliamentary  Law  of 
Agency,  is  in  force  in  this  Province  and  is 
to  be  acted  upon  in  administering  the  Bribery 
and  Corruption  and  Election  and  Petition 
Act,  1869. 

A  conversation  with  a  witness,  or  the  ad- 
mission of  an  agent,  had  and  made  on  the 
day  of  the  election,  immediately  after  the 
close  of  the  Polls,  is  admissible  in  evidence. 
Dunrrv.  Byan.  -        -       -        -        110 

CAPIAS  -  {7fii$r  38  Vie.  e,  4,  sec.  ^--Indorse- 
ment  qf.]  It  is  not  necessary  that  a  capias 
issued  under  this  Act  should  be  indorsed  with 
a  statement  of  the  cause  of  action  in  addition 
to  the  amount  due:  per  Allbn,  C.  J.,  and 
FisHBR,  Wbtxorb  and  Duff,  J.  J ,  Wbldon,  J., 
dissentiente     McImtosh  v.  Burnbtt.     -        263 

CABBIEB— .^e^fon  against  in  tort — Admission 
by  agent.']  An  admission  by  the  freight  agent 
of  a  company,  who  were  common  carriers, 
that  a  claim  made  against  them  by  plaintiff 
for  injury  to  goods  carried  by  them  was  all 
right,  such  admission  being  made  two  days 
after  delivery,  and  after  the  agent  had  exam- 
ined the  goods,  was  held  to  render  it  unne- 
cessary for  plaintiff  to  prove  by  other  evi- 
dence that  the  goods  were  actually  injured 
at  the  time  of  delivery.  Tub  Quebn  v.  Pbters. 
77 

CASE — ^Action  on  the  case  for  negligence.  226 
See  Action  on  thb  Cabb. 

When  special  damage  to  be  alleged  in. 

384 

See  Plbading.    4. 

CHABTEB-PABTT  Where  charterer  puts  up 
vessel  as  a  general  ship — Bill  qf  lading — Whether 
charterer  liable  for  non-delivery  of  goods — Reduc* 
tion  qf  damages.]  Where  a  vessel  is  chartered 
for  a  voyage  the  charterer  is  considered  the 
owner  pro  tempore,  and  the  ma8t<?r,  whether 
appointed  by  him  or  not,  is  considered  as  his 
agent  in  signing  bills  of  lading;  and  the 
charterer  is  liable  for  any  misconduct  of  tho 
master  arising  out  of  the  obligations  of  the 
bills  of  lading.  In  such  an  action  against 
the  charterer  of  a  vessel  for  non-delivery  of 
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goods  shipped  under  a  bill  of  lading  signed 
by  the  captain,  if  the  defendant  claims  that 
damages  should  be  reduced  by  a  claim  for 
general  average,  the  burthen  is  on  him  to 
establish  the  liability  and  shew  the  amount. 
BuRPii  t>.  Carvill.     -        -        -        -        141 

CHARTER  OF    SADTr  JOHK— Liability    of 
Corporation  to  repair  streets.    -        -        226 
See  Action  ok  the  Case. 

00KMIS8I0N  TO  TAKE  ^YXSmCE  -  Power  of 
one  Commistinmr  to  return —Opening  of  before 
trial — Whether  necessary  to  tkew  on  trial  that 
witnenset  absent  from  Province.]  Where  a  Com- 
mission issues  to  two  Commissioners  for 
the  examination  of  witnesses,  and  some  evi- 
dence is  properly  taken  before  both,  one 
Commissioner  may  return  the  commission, 
and  is  not  bound  to  wait  an  indefinite  time 
to  permit  other  witnesses  to  be  examined. 

A  Judge  has  no  power,  without  assent  of 
parties,  to  open  the  commission  before  the 
jury  are  sworn. 

It  is  not  necessary  before  putting  in  depo- 
sitions to  prove  that  the  witnesses  are  out  of 
the  Province.  Having  been  shewn  to  be  out 
of  the  Province  when  their  evidence  was 
taken,  it  will  be  presumed  they  continued  so, 
unless  contrary  shewn.  Burpib  v.  Cabvill. 
141 

OOHSIDXRATION— In  deods^Equity    -    366 
See  Duds.    2.  and  3. 

OORTRAOT —  When  made  by  a  number  qfpereone 
— Severalty  of  interest^  Whether  Contraetore  can 
be  tued  separately  Where  contract  ambiffuous."] 
Where  the  Interests  of  a  number  of  parties 
to  a  contract  are  distinct  and  separate,  and 
a  covenant  made  by  them  is  not  unmistak- 
ably  Joint,  but  ambiguous,  they  must  be  sued 
separately.  Therefore,  where  T.  contracted 
with  A.  and  eight  other  persons  to  raft  sepa- 
rately and  deliver  at  a  certain  place,  lumber 
which  belonged  to  them  individually,  for 
which  the  latter  agreed  to  pay  sixty-five 
cents  per  thousand ;  and  it  was  also  provided 
that  if  any  of  the  parties  failed  to  pay  the 
amount  owing  by  them  when  due,  T.  should 
sell  sufficient  of  the  lumber  belonging  to  said 
party  or  parties  to  pay  the  amount  due.  EeUj 
That  this  was  a  several  contract  on  the  part 
of  A.  and  the  other  owners  of  the  lumber 
and  that  a  joint  action  would  not  lie  against 
them.     Tbui  v.  Athibtov        •        •         90 

3.^—  Entirety  of-^Prineipal  and  A^enf^-^  Orders 
for  Ooods  taken  by  Ayent— Repudiation  of 
authority."]  Where  the  commercial  traveller 
of  a  wholesale  firm  of  merchants  took  an 


order  for  a  quantity  of  goods,  and  th^  firm, 
on  receipt  of  the  order,  shipped  a  portion  of 
the  goods,  and  promised  to  forward  the  bal- 
ance. Heldj  That,  having  thus  adopted  the 
acts  of  their  Agent,  they  could  not  after- 
wards repudiate  his  authority,  and  were 
liable  to  plaintiff  for  damages  for  not  sup- 
plying all  the  goods  ordered.  Luct  « 
DOKOVAK.  -         -         -         -         -  128 

3. When  m  resin int  of  trade  -  Void.]     This 

was  an  action  ugainst  defendant,  owner  of  a 
tug  boat  in  the  harbor  of  Saint  John,  for 
breach  of  an  agr^*cment  entered  into  betw.n^n 
the  proprietors  of  sixteen  tag-boats  respect- 
ing the  towage  of  vessels,  according  to  what 
was  known  as  "the  regular  turn  system.'' 
By  this  they  agreed,  among  other  things, 
that  every  tug-boat  should  take  its  regular 
turn  in  order  ;  that  every  ship  coming  into 
the  harbor  should  count  as  such  turn ;  and 
that  such  tug  should  be  entitled  to  all  her 
towage  till  she  went  to  sea ;  that  on  arrival  of  a 
vessel  at  Partridge  Island,  the  tug,  whose 
turn  it  might  be,  must  be  prepared  to  attend 
the  vessel,  or  lose  her  turn  ~the  next  tug  in 
order  taking  the  vessel.  If  more  than  one 
vessel  arrived,  the  tug,  whose  turn  it  might 
be,  should  have  the  option  of  choosing  the 
largest  vessel,  the  next  in  turn  to  choose 
from  the  remainder.  That  all  new  vessels, 
up  or  down  the  Bay  of  Fundy,  beyond  Quaco 
or  Musquash,  should  be  towed  on  special 
terms  to  Partridge  Island,  and  on  arrival 
there  should  be  towed  into  the  harbor  by  the 
steam-tug,  and  should,  if  falling  to  said  tug's 
general  turn,  count  as  such ;  but  if  the  vessel 
did  not  fall  to  said  tug's  general  turn,  then  it 
should  be  allowed  to  said  tug  as  a  general 
turn  ahead  ;  and  all  the  tugs  on  the  general 
turn  list  ahead  of  such  tug,  which  had  not 
their  general  turn,  should  take  the  next  ves- 
sel arriving  as  their  turn.  The  agreement 
then  prescribed  the  order  of  tugs  for  new 
vessels  beyond  Quaco  and  Musquash.  The 
breach  of  agreement  complained  of  was  that 
a  new  vessel  beyond  Quaco  required  to  be 
towed  into  the  harbor ;  that  it  was  the  turn 
of  the  plaintiffs  tug  to  do  the  towing,  ac- 
cording to  the  agreement,  but  that  the  defend- 
ant contrary  to  the  agreement,towed  the  vessel 
into  the  harbor  with  his  tug,  and  afterwards 
towed  her  out  to  sea,  though  the  plaintiff 
was  willing  to  do  the  work.  On  demurrer 
the  Court  held  the  agreement  to  be  void,  as 
being  contrary  to  public  policy,  and  in  re- 
straint of  the  freedom  of  trade — ^the  parties 
having  restricted  themselves  from  carrying 
on  their  own  choice,  but  according  to  the 
will  of  others ;  and  that  the  interest  of  the 
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public,  particularly  of  ship  owners,  would 
be  prejudiced  by  giving  effect  to  such  an 
agreement.   Pratt  v.  TapLiT.     -        ^        163 

4 Sale  qf  limber  to  be  hauled— Pasting  of 

Properiy^^Wketker  acceptance  nece99ary.'\  M., 
by  memorandum  iu  writing  dated  29th  Dec, 
1873,  sold  to  H.  1000  spruce  and  pine  saw 
logs,  and  all  above  that  number  which  M. 
might  haul  the  ensuing  winter  (stating  size 
and  quality),  the  logs  to  be  delivered  to  H., 
oh  or  before  the  Ist.  June,  !n  his  boom  at 
Shediac,  for  which  H.,  was  to  pay  $4.60  per 
thousand  feet  on  delivery,  less  all  advances 
made  :  the  logs  to  be  the  property  of  IT.,  as 
soon  as  they  should  be  hauled  to  the  yards 
or  brows,  and  he  then  to  have  the  option  of 
taking  possession  of  them  ;  but  the  logs  un- 
til delivery  at  the  boom  to  be  at  M's.,  risk 
and  expense.  On  October  29th.,  in  same 
year,  M.,  made  an  agreement  with  C,  to  cut 
and  haul  200  spruce  and  pine  saw  logs,  and 
to  deliver  them  at  a  brow  on  Cocaigne  River, 
on  or  before  the  1st.  March,  for  which  C,  was 
to  pay  him  $3  per  thousand ;  and  C.  also 
agreed  to  purchase  at  same  time  any  more 
logs  that  M.  might  haul  and  deliver  at  same 
place.  Beld^  1.  That  under  the  agreement 
between  H.  and  M.  the  property  in  any  logs 
cut  by  the  latter  for  the  former  under  that 
agreement,  and  hauled  to  the  yards  or  brows, 
would  vest  in  H.  without  any  delivery ;  2. 
That  under  the  agreement  between  G.  and  M. 
no  property  in  any  logs  cut  by  the  latter, 
would  vest  in  the  former  without  a  delivery  ; 
and  that  any  logs  hauled  by  M.  after  the 
agreement  with  H.  and  got  under  that  agree- 
ment, vested  in  him.  and  could  not  be  affected 
by  any  subsequent  aelivery  to  C.  Haninotoh 
V.  CoBiaiB. 212 

b.^^—^Breach-^Dam-iget — Right  to  recover  cotte 
of  another  action — Must  be  necessiry  resuU  of 
breach — Evidence — False  representation.'^  0.  and 
his  partner  being  desirous  of  fitting  out  avessel 
which  they  were  building,  applied  to  E.  to 
furnish  the  materials  for  the  sails,  which  he 
agreed  to  do,  provided  defendant,  who  was  to 
make  the  sails,  agreed  to  retain  them  till  he 
(K.)  was  paid.  O's  firm  afterwards  became 
insolvent,  and  plaintiff  was  appointed  their 
assignee  by  the  creditors.  After  his  appoint- 
ment, plaintiff  went  to  defendant  for  the 
sails,  when  the  latter  told  him  that  if 
plaintiff  paid  his  bill  he  could  have  the  sails, 
nothing  being  said  of  E's  lien.  Plaintiff 
paid  defendant's  bill,  but  when  he  went  for 
the  sails,  defendant  refused  to  let  him  have 
them,  stating  that  K.  had  a  claim  upon  them. 
Plaintiff  then  replevied  the    sails,   and  K. 


put  in  a  claim  of  property  and  became  de« 
fendant  in  the  suit,  and  finally  succeeded  in 
the  action  ;  whereupon  plaintiff  brought  the 
present  action  for  detendant's  breach  of  con« 
tract  to  deliver  the  sails,  and,  under  the 
Judge's  direction,  recovered  a  verdict  for  the 
amount  paid  with  interest,  and  also  his  costs 
in  the  action  of  replevin.  On  the  trial  evi- 
dence was  offered  to  shew  that  before  plain* 
tiff  was  appointed  assignee  he  had  been 
informed  by  K.  of  his  lien,  but  the  evidence 
Was  rejected.  The  Court  ordered  a  new  trial, 
holding  that  this  evidence  Was  improperly 
rejected.  Ileld^  also,  that  the  costs  of  the 
action  of  replevin  were  not  the  necessary 
result  of  defendant's  breach  of  contract,  and 
the  Court  were  not  satisfied  they  were 
recoverable  in  this  action.  Bbveiibr  v.  Roop. 
295 

6. Logs    Sale  qf^  to  be   cut  and  hauled  by 

vendor  —  Passing  of  yroperty  —  Intention.'] 
Whether  the  property  passes  under  an  agree- 
ment respecting  the  sale  of  goods  is  in 
every  case  a  question  of  intention. 

H.agreed  with  G.to  cut  and  haul  for  the  latter 
firom  off  the  land  of  the  former  2,000,000  feet  of 
spruce  and  pine  logs,  and  to  deliver  the  same 
in  suitable  rafts  at  a  specified  place  as  early 
the  next  season  as  the  water  would  permit, 
for  $7  per  thousand,  the  logs  to  be  marked  in 
a  particular  manner  (described  in  the  agree- 
ment), and  to  be  Q's.  "property  from  the 
stump."  Held,  That  when  the  logs  were  cut 
and  hauled  and  marked  as  provided  for  in 
the  agreement,  the  title  in  the  property  vest- 
ed in  G.,  and  if  H.  got  out  a  greater  quantity 
than  2,000,000  and  marked  them  all  in  the 
same  way  and  mixed  them  together,  it  was 
an  appropriation  of  the  whole  quantity  to  G. 
until  his  contract  was  filled.  Gibson  v. 
KoKiAH 299 

Whether  written  can  be  varied  by  verbal 

agreement.        -----  80 

See  IvsuBANOB.     1. 

Liability  of  Charterer  of  ship.    -        141 

See  Charter  Party. 

Whether  implied  to  pay  freight,  where 

goods  received  otherwise  than  under  a  bill  of 

lading. 288 

See  Friioht. 

OORPOBATIOK— Pow^r  and  authority  qf  Direc^ 
tors — President-  Remuneration  ofJ]  The  Direc- 
tors of  a  Company  passed  a  resolution  allow- 
ing their  President  a  salary  of  $1200  for  the 
year    then    current,    and    ordered    that    a 
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certificate  of  indebUidneBs,  under  the  Corpor- 
ate seal)  should  be  issued  to  him  in  said  sum, 
upon  which  the  President  caused  the  Carpor- 
ate  seal  to  be  attached  to  the  certificate. 
There  was  no  resolution  of  the  stockholders 
voting  the  President  remuneration  for  his 
services ;  nor  was  there  any  provision  either 
in  the  Act  of  Incorporation  or  the  By-Lays 
of  the  Company,  for  such  remuneration : 
Beid^  in  an  action  brought  on  this  certificate, 
That  the  President  was  not  by  law  entitled  to 
receive  pay  for  his  services ;  that  the  Board 
of  Directors  had  no  right  to  pass  the  resolu-- 
tion  referred  to ;  that  the  act  of  affixing  the 
Corporate  seal  to  the  certificate  was  of  no 
legal  force,  and  it  was  open  to  the  Company 
to  resist  payment  in  a  Court  of  law. 
Fkllowb  v.  Tba  Albert  Mining  Company.  -  203 

Liability  of  Saint  John,  for  not  repairing 

streets. -        226 

See  Action  on  thb  Casi. 

Foreign— Debts  due  by— Attachment  cf 

270 

See  Garnishkb  Act.     1. 

-^-Liability  of  surety  of  officer  of,  where 
officer  violates  by-laws.     ...        603 
See  Incobpobatkd  Company.    1. 

OOfiTS — Certificate  for — Where  verdict  vithin 
Juriediction  of  County  Court  —  When  Juc^e 
thinks  action  should  not  fate  been  brought.}  Plain- 
tiff" in  an  action  for  work  and  labor  recovered 
a  verdict  of  $60.  An  application  was  made  to 
the  Judge  who  tried  the  cause  for  a  certificate 
for  costs,  on  the  ground  that,  as  there  was  a 
notice  of  set-off  and  evidence  was  given 
under  it,  it  was  to  be  presumed  the  jury  had 
reduced  plaintiff's  claim  by  the  set-off.  The 
Judge  refused  the  application,  being  of 
opinion  plaintiff  bad  recovered  more  than 
his  services  were  worth,  and  that  the  action 
should  never  have  been  brought,  and  the 
Court  refused  to  interfere  with  his  discretion. 
Whiti  v.  Bbluveau.         -        -        -        109 

2. Certificate   for — Trespais  -  Where  verdict 

under  $100-30  Vic,  c.  10,  j»«.  21.]  Where 
plaintiff  sues  in  the  Supreme  Court,  and  only 
recovers  an  amount  within  the  jurisdiction 
of  the  County  Courts,  the  Judge  who  tries 
the  cause  has  power  under  section  21  of  the 
Act  30  Vic,  c.  10,  to  give  plaintiff  a  certificate 
for  costs,  provided  there  be  reasonable  grounds 
for  bringing  the  action  in  the  Supreme  Ccurt, 
and  the  verdict  of  the  jur}'  is  net  conclusive. 
NiviRs  V.  Duffy        -       -       -       •       136 


3. In  case  qf  erots  demurrers.]  Where  there 

are  cross  demurrers,  each  party  is  entitled  to 
the  costs  of  the  demurrer  on  which  he  suc- 
ceeds.   Wrislbe  v.  Stbwart.     -        -        398 

4. In   equity^'Couneel  Jee — When    motion 

made  on  affidamt  and  tto  oppositian^  Whether 
can  be  taxed,"]  Where  motions  are  made  to 
the  Court  on  the  Equity  side  supported 
by  affidavits,  which  are  merely  read  by 
counsel,  and  there  is  no  opposition  to  the 
motion,  they  cannot  be  considered  either  as 
arguments  of  special  matters  or  hearings 
within  the  words  of  the  Act  17  Vic,  c  18, 
and  in  such  cases  the  Court  has  no  discretion 
to  tax  counsel  fees.  Stbwabt  v.  Stbwart. 
598 

5. Qf  Application  to  set  aside  attaehment — 

When  referred  by  Judge  to  the  Court.]  Where 
an  application  to  set  aside  an  attachment^ 
made  to  a  Judge  at  Chambers,  was  by  him 
referred  to  the  Court,  which  made  an  order, 
setting  aside  the  attachment  with  costs,  the 
successful  party  was  held,  under  this  order, 
to  be  entitled  only  to  the  costs  of  the  appli- 
cation to  the  Court,  and  not  to  those  incur- 
red on  the  hearing  before  the  Judge.  Smith 
V.  Burxb. 699 


Of  amending  pleas  at  trial. 

SeePRAOTiCB.    1. 


78 


Of  different  counts  in  declaration  in  re- 
plevin.     ......        15] 

See  Kbplbvin.     3. 

Execution   for,  in  lieu  of   attachment. 

211 

See  Ezbcution. 

Power  of    Supreme    Court   over    costs 

taxed  by  Judge  of  County  Court  on  a  review. 

217 

See  Rbvibw. 

On  application  by  defendant    to  enter 

cause.        .        .        .        .        ^        .        221 
See  Praoticb.    2. 

—  Staying  proceedings  till  costs  of  former 
action  for  same  cause  be  paid.  -        .        235 
See  Practicb  4. 

— ^  Whether  plaintiff  hn»  litn  for  costs,  when 
defendant  aftcm'Drds  assigns  in  insolvency. 

262 

See  Attachmbnt.     3. 

Of  appeal  from  Prol-cte  Court.  -        329 

See  WaL. 
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Certificate  for  in  County  Court  -        386 

See  CouvTv  Court.    2. 
In  Ejectment.  ...        468 

See  Ejiotmimt.     1. 

OOUHTT  COXmT.—PraeHee— Service  qf  Writ^ 
Time  Jot  appearing  Computation —  Thirty  daye 
to  commence  after  day  qf  eervice.']  Where  a 
statute  provides  for  service  of  a  writ  on  de- 
fendant and  that  he  shall  appear  within  a 
certain  number  of  days  thereafter,  the  time 
begins  to  run  on  the  day  after  the  day  of 
service.  Therefore,  a  defendant  in  an  action 
in  the  County  Court  has  thirty  days  to  ap- 
pear, exclusive  of  the  day  of  service.  Cubrkt 
9.  L  .wsov.  .....        238 

2. Coete^Certi/Uate   /or -Whether    appeal 

lieejrom  decision  oj  Judge  grnnUng  eert^ate."] 
Where  a  party  having  a  claim  for  upwards  of 
$20,  sued  in  tha  County  Court,  and  defendant 
put  in  a  set-off  of  a  barrel  of  flour,  the  amount 
of  which  had  been  credited  by  plaintiff  in  an 
account  rendered  before  action  brought,  but 
there  was  no  evidence  of  any  agreement  that 
it  should  be  a  payment,  and  the  price  of  the 
flour  was  deducted  by  the  Jury  from  plaintiffs 
claim,  so  that  he  recovered  an  amount  under 
$20.  Beld^  That  he  was  entitled  to  a  certifi- 
cate for  costs. 

QtMBftf,  Whether  an  order  for  costs  made 
by  a  County  Court  Judge  is  the  subject  of 
appeal. 

In  appeals  from  the  County  Courts  the 

Judges  should  only  return  such  papers  as  are 

necessary  for  the  decision  of  the  questions  to 

be  argued   on   appeal.        Littub   «.    Cazb. 

386 

$.  Jppeal  from  Neceetity  </  order  sUtyina 
proceedinge  FraetieeJ]  The  time  within  which 
an  appeal  may  be  made  from  the  decision  of  a 
Judge  of  a  County  Court  is  not  limited  to 
twentv  days;  and  though,  if  within  that  period, 
no  order  of  the  Judge  is  obtained  staying  pro- 
ceedings, the  successful  party  might  si^ 
judgment,  yet,  when  he  has  not  done  so,  and 
the  proper  bond  is  afterwards  given  and  the 
Judge  certifies  the  case  to  the  Supreme  Court, 
the  Court  will  hear  the  appeal.  Cubbub  v, 
CaosBT. 610 

Appeal  from  in  replevin.    •       •  1 

See  BiPLivur.    1. 

Appeal    from     in     Insolveney    cases. 

232 

Bee  Imk>lvivt  Aot  or  1869.    8. 


-Appeal  from. 

See  Pbaotioi. 

B 


650 


GBnOHAL  LAW-  Practice—  Grand  Jury  - 
Panel — BelitiMship  to  officers  who  arrested 
prisoner — Petit  Jury  Panel  Inclusion  <J  un- 
qU' lified  pers'ms  Whether  gr  und  fj  ehmUnge 
$*  trroy— Where  more  thun  tventy^ne  petit 
Jurors  summoned —  Whether  it  vitiates  p*  nelj]  A 
Sheriff  had  summoned  twenty-four  Grand 
Jurors,  but  in  his  list  there  was  the  name  of 
B.,  whom  he  had  intended  to  summon  but 
did  not,  and  he  had  omitted  to  add  the  name 
of  C,  who  had  been  summoned,  whose  name 
was,  however,  added  to  the  list  by  the  Clerk 
of  the  Court  Twenty-two  jurors,  including 
C,  were  sworn,  all  of  whom  had  been  duly 
summoned.  Beld^  That  the  panel  was  valid. 
It  is  no  ground  for  quashing  an  indictment 
that  some  of  the  Grand  Jury  were  related  to 
the  officers  who  arrested  the  prisoner ;  neither 
is  a  Sheriff  disqualified  from  selecting  and 
summoning  the  Grand  Jury,  because  he 
directed  the  arrest 

The  inclusion  of  names  of  unqualified 
persons  in  the  petit  jury  panel  is  not 
a  ground  of  challenge  to  the  array. 

Where  the  Sheriff  had  summoned  twenty-six 
persons  as  petit  jurors,  and  the  Judge  struck 
off  the  last  five  names  of  the  list :  Beld^ 
That  the  summoning  of  the  additional  num- 
ber did  not  vitiate  the  panel,  and  that  the 
last  five  names  were  properly  struck  off. 
RaeuAV.MAnjiOUZ.    ....        498 

a,— OSItfg«V  to  tftaig  of  Jwor»  Whether 
demurrer  to  can  be  wUhdruwn  after  being  over^ 
ruUdJ]  On  the  trial  of  a  criminal  case  the 
Attorney  General  demurred  to  a  challenge  to 
the  array,  and  the  demurrer  was  overruled, 
whereupon  the  Ju4ge  allowed  him  to  with- 
draw his  demurrer  and  traverse ;  Held  (  Wh^ 
D-«,  J.,  dissenUente).  That  this  was  a  matter,  in 
the  discretion  of  tne  Judge,  which  ought  not 
to  be  the  subject  of  review ;  but,  per  Wsldoh, 
J.,  That  so  soon  as  the  demurrer  was  held 
bad  the  panel  was  thereby  quashed,  and  the 
whole  should  have  been  entered  on  the 
record.    Rmiva  v.  Mazllouz.    -       •       493 

3. Evidence  neeeuary  to  eutiain  a  eoxvictton 

for  unlawjul  aeeembly,}  It  is  no  ground  for 
quashing  a  conviction  for  unlawful  assem- 
bly on  one  day,  that  evidence  of  an  unlawful 
assembly  on  another  day  has  been  improperly 
received,  if  the  latter  charge  was  abandoned 
by  the  prosecuting  counsel  at  the  close  of 
the  case,  and  there  was  ample  evidence  to 
sustain  the  conviction.  Bmdta  v,  Mailloux. 
493 

4.— if!ffu  reaj  If  a  man  knowingly  does 
acts  which  are  unlawful,  the  presumption  of 
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law  is  that  the  ment  re    exists  ;  ignorance  of 

law  will  not  excuse  him.    Rkgim  .  v.  M  illoux. 

493 

6. Practice    Rtght  of  Crown  to  ordsr  jur&re 

to  stand  astdi — Challenges  to  jurore^  nkeiker 
must  be  in  writing — Discre  ion  of  JuU^e — 
Cr rounds  of  Challenge— Forming  and  exprissina 
of  oninlon  h*f  juromj]  On  a  criminal  trial 
the  Crown  has  a  right  to  direct  jurors  called 
to  stand  aside,  and  is  not  bound  to  challenge 
for  cause  until  the  whole  panel  is  perused. 

It  is  a  matter  in  the  discretion  of  the  presid- 
ing Judge,  whether  to  require  a  challenge  to 
the  poll  to  be  in  writing. 

Expressions  used  by  a  jurjrman  are  not 
a  cause  of  challenge  unless  they  are  to 
be  referred  to  something  of  personal  ill- 
will  toward  the  party  challenging;  and 
the  juryman,  himself^  is  not  to  be  sworn 
when  the  cause  of  challenge  tends  to  his 
dishonor  —  as  whether  he  has  been  con- 
victed of  felony,  etc.,  or  whether  he  has 
expressed  a  hostile  opinion  as  to  the  guilt  of 
the  defendant,  though  he  may  be  examined 
on  the  *'oir  Ui  eM  to  his  qualification  or  the 
leaning  of  his  affection.  Thi  Qmui  v.  Chabbov. 

646 

6. Where  persons  from  another  Countg  assist 

constables  in  making  arrest—Pn>tection  of.J 
Where  an  offence  was  committed  in  the 
County  of  G.,  and  warrants  were  issued  for 
the  arrest  of  the  guilty  parties,  persons  from 
another  County,  who  came  to  assist  the  con- 
stables of  the  County  of  G.,  in  making  ar- 
rests, were  held  entitled  to  the  same  protec- 
tion as  the  constables.  The  Quuh  v.  Ohabsom. 
646 

Evidence  in  criminal  prosecution  for  un- 
lawful assembly.        ...        -        493 
See  EvmKNCi.    7. 

Evidence  on  an  indictment  for  murder. 

646 

See  EviDiHOi.    8. 

-^—Larceny — Evidence  in.       -        -        612 

See  EviDisoi.    9. 

DAKA0B8 — When  special  must  be  laid  in 
declaration.       -        .        -        -        .  49 

See  Slahdib  or  titlb. 

Unliquidated — Interest    wrongfully    al- 
lowed by  jury.  ....        936 
See  Intibbst. 

Right  to  recover  costs  of  another  action, 

must  be  necessary  result  of  breach  of  contract 

295 

See  CoMTRACT.    6. 


Special — Necessity  of  alleg  ing  in  declar 

ation  in  action  on  the  case        -        -        384 
See  Plbadihg. 


4. 

Substantial  in  replevin.     - 
See  Rbplbvui.    6. 


396 


Allegation    of    special— When   can    be 

traversed.  .....         393 

See  Plbadibg.    6. 

BEED  -  Proof  of  before  registry  under  Act  26 
6re».  .i,  c  ;S  ihificisncv  of}  The  Act  26  Geo. 
3,  c.  3,  sec.  6,  required  ^e  execution  of  deeds 
to  be  registered  to  be  proved  by  the  subscrib- 
ing witness,  who  should  upon  oath  prove  the 
**  signing,  sealing  and  delivery "  thereof. 
Beld,  That  proof  by  the  subscribing  witness 
that  he  saw  the  grantors  "  sign,  seal  and 
make  their  marks,  thereto,  for  the  purposes 
therein  contained,'^  was  insufficient,  and  a 
deed,  with  a  memorandum  of  this  proof  en- 
dorsed upon  it,  was  improperly  registered. 
Doe  dem,  Cathbrimb  v,  Tubhbull.        -  74 

2.  Avoiding^  where  grantor  ina^Mible  ff  eon- 
trofiting — J/Uuxieation — What  shall  amount  to 
aequieeeenee — Inadequacy  qf  ocmmderatian,}  In 
order  to  avoid  a  deed  made  by  a  lunatic, 
or  person  in  a  state  of  intoxication,  two 
things  must  be  established,  Ist  His  incapa- 
city to  contract;  2nd.  His  equitable  right  to 
be  relieved;  and  where  ^e  incapacity  to 
contract,  as  the  result  of  dissipation,  was 
established,  and  inadequacy  of  consideration 
shewn,  the  Court  granted  relief. 

Where  a  deed,  executed  by  a  person  incapable 
of  contracting,  as  the  result  of  dissipation, 
might  be  avoided  by  reason  of  the  inadequacy 
of  consideration,  and  the  grantor  was  at  times 
sober  and  capable  of  managing  his  business, 
he  must  have  been  fully  informed  of  his 
rights,  and  capable  of  acting  on  his  own 
behalf,  in  order  that  his  not  repudiating  the 
deed  during  his  lucid  intervals  shall  amount 
to  acquiescence  in  it.    Jonbs  v.  Calkin.      366 

3.  In  a  suit  in  hquity  to  atfoid — Whither 
necessary  to  set  aside  agreement  made  as  fMtrt 
oonsidtration,}  Where  a  deed  was  given  by  a 
person  incapable,  as  the  result  of  intoxication, 
of  contracting,  and  a  part  of  the  consid^^ration 
was  that  the  grantor  was  to  occupy  the  pre- 
mises for  a  stated  period,  which  had  elskpsed 
before  a  suit  to  set  aside  the  deed,  and  to 
have  it  treated  as  a  mortgage,  was  brought. 
Held^  That  it  was  not  necessary  for  plaintiff 
to  set  forth  the  agreement  in  the  bill,  and 
pray  to  have  it  set  aside,  both  because  the 
agreement  had  expired  by  lapse  of  time,  and 
because,  being  a  part  consideration  of  the 


Digitized  by 


Google 


INDEX. 


ro5 


deed,  when  that  was  disposed  of,  the  agree- 
ment went  with  it.    Jonbs  v.  Calkin.         356 

4. /?•    i-tfri/ — Rrlafton    ftw-k    to    ^*l't*r:.1 

Qtmre^  Whether  registry  of  a  deed  does  not 
so  relate  hack  to  the  date  of  delivery  as  to 
prevent  acts  and  declarations  of  the  grantor 
after  delivery,  but  before  registry,  from  bind- 
ing the  grantee.    Philps  v.  Tboxman.        ^391 

Intended  to  operate  as  a  mortgage.     239 

See  MoRTOAOB.     1. 

Declarations  of  grantor  between  delivery 

and  registry,  whether  binding  on  grantee. 

391 

See  EviDiNCB.     4. 

Necessity  of  calling  subscribing  witness 

to. -        614 

See  EviDBNOB.     U: 

DSICUBBER — When  demurrer  and  plea  both 
allowed,  which  issue  tried  first.         -  78 

See  Pbacticb.*    1. 

.^— Costs  when  there  are  cross-demurrers. 

-        398 

See  CoBTS.    3. 

DJSVIHB  -  Seal  and  personal  ettnte— Mortgaged 
property  Whetk  r  dtvinee  entitled  tn  have  morf^ 
gage  pid  out  jf  personal  estate — W Jut  Hit  Mitch 
should  be  done  before  paifment  of  hgacietf,"]  A 
testator  by  his  will  devised  certain  property, 
both  real  and  personal,  to  his  executors  in 
trust  to  sell  the  same  and  invest  the  proceeds 
in  good  securities  to  form  part  of  his  residu- 
ary estate ;  and  he  provided  that  after  pay- 
ment of  his  debts,  funeral  and  testamentary 
expenses  and  certain  legacies,  such  r<«iduary 
estate  should  be  divided  among  the  legatees 
in  proportion  to  the  amounts  of  their  respec- 
tive legacies  as  previously  specified.  Another 
portion  of  his  real  estate  was  devised  to  F.  in 
trust  to  apply  the  rents  and  profits  to  the 
benefit  of  his  wife  and  children,  giving  him 
no  power  of  alienation  and  restricting  the 
terms  of  leases  to  be  given  by  him  to  one 
year ;  this  devise  was  also  on  condition  that 
F.  should,  out  of  the  rents  and  profits,  pay  to 
the  sister  of  the  testator  an  annuity  of  £76 
during  her  lifetime.  The  property  so  devised 
to  F.  was  mortgaged:  Held,  That  F.  was 
entitled  to  have  the  mortgage  paid  by  the 
executors  out  of  the  residuary  estate.  Mo- 
Lbod  v.  Firth.   -        -        -        .       .        453 

BUCLAIIEER^By   defendant  in    a   suit   in 

Equity 425 

See  Equitt.    2. 


DISTRESS  —  Whether  landlord  can  put  in 
claim  of  property,  when  goods  distrained  are 

replevied. 140 

See  Landlord  and  Tbnant. 

When  sufficient  to  satisfy  half  year's  rent 

though  not  the  whole  arrears,  whether  land- 
lord entitle<i  to  re-enter  for  condition  broken. 

470 

See  E/botmbnt.     2. 

EJEOTKEff  r  -  rn<tH  u  nr»  n:,  of]  The  table  of 
fees  established  under  the  C.  L.  P.  Act  of 
1873  applies  to  actions  of  ejectment.  Doe  dtm . 
Hartt  v.  Bravlby.      -        -        -        -        468 

2.  th.der  ctausr  for  rem  ntrtf — I    Rtv,  S  nt.  .-. 

126,  #  c  24  Whfirr  S'lfu'L^nt  distr-ss  to  S'ltrfy 
a  halfyen^s  renfy  though  vot  th-  whole  arrears — 
Wh'ther  landlord  entitle^  to  r-^-vter  in  such  caft'\ 
In  an  action  of  ejectment  upon  a  right  of 
re-entry  in  a  lease,  for  non-payment  of  rent, 
brought  under  1  Rev.  Stat.  c.  1 26,  sec.  24, 
the  affidavits  shewed  that  the  annual  rent  of 
the  demised  premises  was  £9  10s.,  payable 
half  yearly;  that  $131.42  was  due  at  the 
time  of  service  of  the  declaration,  to  coun- 
tervail which  the  whole  amount  of  property 
on  the  premises  available  for  distress  was 
$63.  On  motion  for  a  rule  for  judgment 
against  the  casual  ejector,  Held^  per  Wbldon, 
FiBHBR  and  Duff,  J.  J.,  That  the  landlord's 
right  to  judgment  was  not  limited  to  cases 
where  there  was  not  enough  distress  to  satisfy 
a  half  year's  rent;  that,  therefore,  the  affi- 
davits were  sufficient,  and  plaintiff  should 
have  rule  for  judgment;  but)  per  Wbtvorb, 
J.,  That)  under  the  peculiar  wording  of  sec. 
24  of  the  Revised  Statutes,  the  landlord's 
right  to  proceed  under  that  section  was  con- 
fined to  cases  where  there  was  not  enough 
distress  to  satisfy  a  half  year's  rent,  and  that, 
as  in  this  case,  there  was  more  than  sufficient 
for  that  purpose,  the  rule  should  be  refused. 
Doe  dem,  CmpMAV  p.  Rob.  ...        470 

3. Wher  prefnists  U' dr  demise — Service  on 

tenant — l^otice  to  landlord — Wh^thtr  nfcesmrff."] 
Where  ejectment  is  brought  for  recovery  of 
premises  which  are  under  a  demise  at  the 
time  of  the  commencement  of  the  action,  if 
the  landlord  has  notice  of  the  service  of  the 
declaration  on  the  tenant,  and  of  the  nature 
and  effect  of  it,  he  is  bound  by  the  judgment 
recovered ;  but  unless  the  landlord  had  such 
notice,  and  understood  the  nature  of  the  pro- 
ceeding and  the  effect  of  it,  he  will  not  bj 
bound  by  the  Judgment ;  and  whether  he  did 
so  understand  it  is  a  question  for  the  jury — 
per  Allbn,  C.  JL  and  Wbldoh  and  Duff,  J.  J. ; 
but  held  per  Wbtmorb,  J.,  that  notice  of  the 
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proceedings  in  ejectment  to  the  landlord  is 
not  necessary,  the  service  of  the  declaration 
on  the  tenant  being  sufficient  to  conclade 
the  landlord  by  the  judgment,  so  as  to  pre-' 
vent  him  questioning  its  obligation  otherwise 
than  by  action  of  ejectment.  Obpwood  v, 
M0BBI8ET.  -----        B19 

4.— P^sfAMMi — TUlr  b'/ — Acts  of  trespass  and 
prfx  of  pMSfsHon  -  Directing  jury  as  toj\  In  an 
action  of  ejectment,  where  the  defendant 
claimed  title  by  possession,  and  relied  on 
the  fact  that  the  defendant's  £&ther  had  cut 
wood  on  two  occasions  spoken  of,  and  he  had 
pastured  his  cattle  there,  it  was  held  not 
improper  for  the  Judge  to  express  the  strong 
opinion  which  he  entertained  that  the  acts 
relied  on  were,  under  the  circumstances  of 
the  case,  mere  acts  of  trespass,  and  not  acts 
of  possession  \  and  that  it  would  have  been  a 
very  unsatisfactory  mode  of  leaving  the  ques- 
tion to  the  jury,  if  he  had  merely  told  them 
that  if  they  believed  the  defendant's  father 
had  cut  the  wood  on  the  occasions  spoken  of, 
and  he  had  pastured  his  cattle  there,  as  he 
said,  and  they  thought  these  were  acts  of 
ownership  and  not  mere  acts  of  trespass,  to 
find  a  verdict  for  defendant.     Dos  dsm,  Fatbt 

WBATfiBR  ©.  KbVKBS.      -  -  -  -  614 

ELEOnOir-Of  parish  officers— Whether  ir- 
regularities in  can  be  inquired  into  by  Ses- 
sions.       ---..-        175 
See  Pahibh  OFnona.    1. 

-'—Of  parish  officers— Place  of  holding  meet- 
ing for  nomination  of  candidates.     -        389 
See  Parish  Oitiobrs.    2. 

SLBGTIOH  lAW— Election  Petition  Act  of 

1869. 110 

See  Bbjbirt  ahd  OoBBUPnoir. 

B(tuiTX — Where  partus  cannot  he  phtced  in 
Mfafu  qt'o^  whether  Kquity  will  inter/- r- .J  As  a 
general  rule  Equity  will  not  interfere  with  a 
transaction  where  all  the  parties  cannot  be 
reinstated,  the  reason  being  not  merely  the 
change  in  the  legal  title  to  property,  but 
because  new  Equities  have  supervened,  which 
would  have  to  be  displaced  in  order  to  afford 
the  relief  sought  for ;  and  it  will  not  refase 
to  administer  an  equity  and  to  afford  relief, 
so  long  as  a  prior  equity  is  not  interposed 
which  would  render  it  inequitable  to  do  so ; 
and  where  a  person  is  claiming  equitable 
relief  against  a  wrong-doer,  the  devisee  of  the 
latter  can  be  in  no  better  position  than  the 
wrong-doer  himself.    Jonis  v,  Calkhi.       366 

2.— Prrtciic — Watt  of  parties  or  misfoinde- 
— A  de/'ndant  with  no  int^est  should  disci  lim,] 
Neither  want  of  parties,  nor  misjoinder,  is  a 


ground  of  demurrei'  tinder  the  Equity  Act  17 
Vic.  c.  18,  sees.  8  and  24.  If  a  defendant  in 
an  equity  suit  has  no  interest,  his  proper 
course  is  to  disclaim  by  answer.  Corroir  v. 
Stack. 42d 


356 


—^Misjoinder  of  parties  in  bilL 
See  MxsjoiMDn. 


—Failure  to  prove  all  allegations  in  bill. 
356 

See  Bill  ih  EquiTT.    1« 

Costs  in— Taxation  of  counsel  fee.      598 

See  Costs. 

KViDJENCK  —  fierondarff  —  Comtemts  nf  Pufd'c 
document n."]  The  contents  of  public  docD« 
ments  which  it  is  desirable  not  to  remove 
from  their  place  of  deposit,  as,  for  instance^ 
those  having  reference  to  shipping,  naviga* 
tion  or  trade,  may  be  proved  by  examined 
copies.    BURPM  V.  Cartill.        <-        -        141 

t.^^^Dedaratums  of  agent  J]  In  an  action 
brought  against  the  charterers  of  a  vessel  for 
non-deliveiy  of  goods  shipped  under  a  bill  of 
lading  signed  by  the  captain,  a  declaration 
by  the  latter,  while  in  charge  of  the  vessel, 
that  he  had  sold  the  goods,  was  held  proper* 
ly  admitted  in  evidence.  BuBpn  v.  Casvill. 
141 

Z.^^^Presumption—Pmbabilitiss.l  A  vessel 
insured  from  the  10th  Maroh,  1868.  to  the 
10th  March,  1869,  saUed  from  8.,  the 
last  of  February,  1869,  on  a  voyage  to 
C.  The  pilot  left  her  at  L.,  proceeding  on 
her  voyage,  but  she  did  not  arrive  at  her  port 
of  destination,  and  never  was  heaid  from 
afterwards.  About  the  same  time  that  she 
left  S.,  another  vemel  sailed  from  the  same 
port  on  a  like  voyage  to  C,  and  on  the  6th 
and  7th  of  March  encountered  an  nnusually 
severe  gale,  after  which  the  weather  moder« 
ated  and  continued  so  for  the  remainder  of 
the  voyage.  jff«^ .  Evidence  from  which  a 
jury  might  presume  the  vessel  insured  was 
lost  before  the  10th  March.  Pomarib  v.  Thb 
MiifAS  Ihs.  Compaht.  -        .        -        245 

4. Declarations  by  gravtor  betueen  deliutrg 

and  rtgistry  ofdetd^  *rhethrr  bin  Un  -  on  grantee— 
Ntw  trial— Surpris  .]  T.,  being  the  owner  of 
a  lot  of  land,  sold  part  of  it  to  defendant^ 
and  the  remainder  to  plaintiff  shortly  after- 
wards. A  dispute  subsequently  arose  between 
plaintiff  and  defendant  as  to  the  true  bound- 
ary between  them,  and  the  present  action  was 
brought.  On  the  trial  defendant  stated  that 
T.  pointed  out  what  he  (defendant)  now 
claimed  as  the  true  boundary  line  and  he 
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placed  his  hotlde  tip  to  the  line  so  pointed 
out.  This  was  subsequent  to  the  delivery  of 
the  deed  to  plaintiff  and  to  his  going  into 
possession,  but  before  registry.  Tne  jury 
Were  directed  that  the  plaintiff  was  estopped 
by  the  declarations  of  T.,  made  before  regis^ 
try  of  the  deed  to  plaintiff,  and  a  verdict  was 
found  for  defendant.  At  the  time  of  the 
trial,  T.  was  absent  from  the  Frovincei  and . 
there  was  not  sufficient  time  between  the 
rendering  of  the  verdict  and  the  day  when  it 
was  necessary  to  move  for  new  trial  to  pro- 
cure Ts.,  affidavit;  but  a  new  trial  was 
granted  on  pajrment  of  costs,  on  an  affidavit 
of  plaintiff  stating  that  he  was  taken  by  sur^ 
prise  by  defendant's  evidence  as  to  the 
alleged  declarations  of  T.,  and  of  a  letter  at- 
tached to  the  affidavit,  from  T.,  entirely 
denying  that  he  had  made  any  such  state- 
ments. Bdd^  per  Witmorb,  J.,  That  plaintiff 
having  entered  into  possession  under  his 
deed,  the  evidence  oi  T's.,  declarations,  made 
after  that,  was  improperly  admitted.  Philps 
V.  TRuncAH.        .        -        .        •        «        391 

5. reveral  knowledge  and  repute^  IrreUvnut 

testimony.  ]  Whether  lands  are  granted  or  not 
cannot  be  proved  by  evidence  as  to  what  is 
generally  known  and  repnted  in  the  place 
where  the  lands  are  situated. 

Where  evidence,  when  offered,  is  irrelevant 
and  can  only  become  material  by  the  giving 
of  subsequent  testimony,  it  is  discretionary 
with  the  Judge  whether  to  receive  it  or  not. 
Davidbov  p.  Khq.  ....  396 
6.  Public  nfficere — Proof  of  their  acting  os 
such.  ]  Evidence  that  a  person  communicated 
with  a  Corporation  as  Cfhairman  of  the  Trus- 
tees of  the  Corporation,  without  shewing  in 
what  way  or  how  often  he  so  communicated, 
is  not  sufficient  proof  of  his  being  such  Chair- 
Tm  Qcthv  v.  Sullivah.  -       -       465 


t.-^^-mConv'TSfitions  -^Cfon -examination  - '  vi- 
minal  Uiw,']  On  the  trial  of  an  indictment 
for  riot,  evidence  of  general  conversations 
between  a  witness  and  the  person  at  whose 
house  the  prisoners  were  alleged  to  have 
committed  the  riot  was  not  allowed  to  be 
given. 

A  witness  may  be  asked  on  cross-exami- 
nation if  he  has  not  previously  made  a 
statement  at  variance  with  his  evidence  on 
the  trial ;  but  in  order  to  do  this  the  witness' 
attention  must  be  called  to  the  particular 
statement  by  which  it  is  proposed  to  contra- 
dict him,  and  he  cannot  be  asked  generally 
to  relate  a  conversation  with  another  person 
in  order  to  enable  the  cross-examining  coun- 
sel to  discover  whether  any  of  his  statements 
vary  from  his  evidence  on  the  trial. 


A  counsel  has  no  right  on  pross-examination 
of  a  witness  to  go  into  evidence  of  what  has 
taken  place  before  the  Grand  Jury,  though 
he  may  shew  that  a  witness  gave  different 
evidence  before  the  Grand  Jury  from  that 
which  he  has  given  on  the  trial. 

On  the  trial  of  an  indictment  for  riot  and  un- 
lawful assembly  on  the  1 5th  Jan.,  evidence  was 
given  on  the  part  of  the  prosecution  of  the 
conduct  of  the  prisoners  on  the  day  previous, 
for  the  purpose  of  shewing  (as  was  alleged) 
that  B.,  in  whose  office  one  act  of  riot  was 
committed,  had  reason  to  be  alarmed  when 
the  prisoners  came  to  his  office.  The  prisoners' 
counsel  thereupon  claimed  the  right  to  shew 
that  they  had  met  on  the  14th  to  attend  a 
school-meeting,  and  claimed  the  right  to 
give  evidence  of  what  took  place  at  the 
school-meeting,  but  the  evidence  was  re- 
jected ;  and  HeldCpex  Allbv,  C.  J.,  and  Fibhxb 
and  l)0fr,  J.  J.,  Wbldon  and  Wbtmobb,  J.  J., 
dissenting),  That  the  evidence  was  properly 
rejected,  because  the  conduct  of  the  prisoners 
on  the  14th  could  not  qualify  or  explain 
their  conduct  on  the  following  day.  Bbqiha 
V.  Mailloux      .....        493 

8. In  criminal  triaU'^Crose^xaminativn  - 

Qnestions  ajfectiny  credit  of  witnrM — Derl'ra 
tton-t — 2?«  gesta — Inti  nr — Ri  butting  of— 8  vera  I 
erimea^^Wheth'-r  previous  offences  can  be  given 
in  evidf^C'-^lVitnes^^Confradiction  b(/  previous 
statements^  When  made  before  void  tribunal^ 
Whether  odmis.tibU»J  Where  several  persons 
were  resisting  constables  who  sought  to 
arrest  them,  and  M.,  one  of  the  persons 
resisting,  was  killed  by  one  of  the  constables, 
and  G.,  one  of  the  latter,  was  also  killed  by 
a  shot  fired  by  the  other  party ;  on  the  triiU 
of  an  indictment  for  the  killing  of  the  con- 
stable, a  question  put  by  defendant's  counsel 
to  another  constable  on  cross-examination, 
as  to  whether  he  had  not  boasted  that  he  had 
shot  M.,  was  held  to  have  been  improperly 
rejected. 

Questions  relating  to  collateral  facts  may 
be  put  to  a  witness  for  the  purpose  of 
discrediting  his  testimony  and  shewing  his 
interest,  motives  and  prejudices.  There- 
fore, on  the  trial  of  an  indictment  for  murder, 
the  following  questions  put  to  a  witness 
by  the  prisoner's  counsel  on  cross-examina- 
tion, viz. :  Whether  he  had  not  declared  that 
no  Roman  Catholic  should  sit  on  the  jury ; 
whether  he  had  not  been  constantly  advising 
with  the  Attorney  General  as  to  which  of  the 
jurors  should  be  ordered  to  stand  aside ;  and 
whether  it  was  not  his  desire,  as  a  member  of 
the  Government,  to  procure  a  conviction, 
were  held  to  have  been  improperly  rejected. 
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Where  a  numbef  of  persons,  against  whom 
warrants  for  their  arrest  had  been  issued, 
were  met  together,  at  a  certain  house,  and 
on  the  officers  of  the  law  attempting  to  arrest 
them,  one  of  the  latter  was  killed  by  a  shot 
fired  by  some  of  the  party,  though  it  was  not 
known  by  which,  and  all  were  indicted  for 
murder,  on  the  trial  of  one  of  them,  it  was 
held  competent  for  the  prisoners  who  wer^ 
not  on  their  trial,  and  were  called  as  wit- 
nesses to  state  the  purpose  for  which  they 
went  to  the  house,  in  order  to  disprove  the 
inference  that  they  were  there  for  an  unlaw- 
ful purpose  (WiTMOBB,  J.,  dubUante) ;  though 
declarations  of  the  prisoners  would  not  be 
admissible,  unless  accompanying  and  explan- 
atory of  an  act,  and  thereby  becoming  a  part 
of  the  res  gettm. 

Evidence  of  one  crime  may  be  given 
to  shew  a  motive  for  committing  another: 
and  where  several  felonies  are  all  parts  of 
the  same  transaction,  evidence  of  all  is 
admissible  upon  the  trial  of  an  indictment 
for  any  of  them ;  but  where  a  prisoner,  indicted 
for  murder,  committed  while  resisting  con- 
stables about  to  arrest  him,  had,  with  others, 
been  guilty  of  riotous  acts  several  days  be- 
fore, it  is  doubtful  if  evidence  of  such  riotous 
conduct  is  admissible,  even  for  the  purpose 
of  shewing  the  prisoner's  knowledge  that  he 
was  liable  to  be  arrested,  and,  therefore,  had 
a  motive  to  resist  the  officers. 

Depositions  made  and  signed  by  a  party  at 
an  inquest  may  be  received  in  evidence  to 
contradict  him,  whether  the  inquest  was 
Illegally  taken  or  not,  as  being  statements 
of  the  witness  made  on  a  previous  occasion. 
Thb  Qubbn  0.  Chasbon.       ...       546 

9. Criminal  late -^  Larceny — f^edarationt  of 

prisoner  before  being  charged  uith  crime  as  to 
where  he  got  property — Whether  admissible  on 
his  beha^.]  A  declaration  made  by  a  prisoner, 
tried  on  an  indictment  for  larceny,  before  he 
was  charged  with  the  crime,  in  answer  to  a 
question  asked  him,  where  he  got  the  pro- 
perty, is  evidence  on  his  behalf. 

On  the  trial  of  an  indictment  for  larceny  of 
a  watch,  the  prisoner's  counsel  called  a  witness 
W.,  who  stated  that  the  prisoner  was  drink- 
ing at  a  public  house  on  the  evening  when 
the  alleged  offence  was  committed,  and  had 
the  watch  with  him;  that  W.  went  home 
with  the  prisoner,  and  they  sat  down  in  the 
house;  that  while  they  were  sitting  there 
the  prisoner  fell  upon  the  floor,  and  the  watch 
fell  out  of  his  pocket,  and  W.  picked  it  up 
and  asked  him  where  he  got  it.  His  answer 
to  this  question  was  rejected.  The  prisoner 
being  convicted,  it  was  held  by  the  Court 


on  a  case  reserved,  that  the  evidence  shonld 
have  been  received,  and  the  conviction  wais 
quashed.    Thb  Qubsn  v.  Fbbodsox.    -        612 

10. Deed —  WTure  there  is  a  subscribing 

tritness — Necessity  of  calling  —  Ezpreneion  by 
Judge  of  his  opinion  to  Jury  on  question  off  c! — 
Whether  ground  for  new  triaf.^  The  case  of 
Whyman  v.  Garth  (8  Exch.  803),  having  been 
decided  before  the  C.  L.  P.  Act  1854,  sec.  26, 
from  which  the  Act  of  Assembly  19  Vic.  c. 
41,  sec.  18,  is  copied,  deciding  that  a  sub- 
scribing witness  to  a  deed  must  be  called,  is 
not  applicable  to  the  case  of  a  dec-d  executed 
since  the  passing  of  that  Act. 

It  is  not  a  ground  for  a  ne^r  trial,  that  the 
Judge  has .  expressed  an  opinion  to  the  jury 
upon  a  question  of  fact,  provided  that  he  did 
not  withdraw  the  consideration  of  the  ques- 
tion from  them,  even  though  the  opinion 
expressed  was  incorrect.       Ooe  dem.   Fair- 

WBATHBB  V.  NkVBBS.      -  -  -  -  614 

1 1 . Breach  of  promise  of  marriage  ]     On  the 

trial  of  an  action  for  breach  of  promise  of 
marriage,  where  plaintiff  gave  evidence  of 
her  seduction  by  defendant,  the  latter,  by  his 
cross-examination  of  plaintiff,  attempted  to 
shew  her  nnchastity  before  her  acquaintance 
with  him ;  Held^  That  this  gave  her  the  right 
to  repel  the  imputation  involved  in  such 
cross-examination,  not  only  by  her  own 
evidence,  but  also  to  vindicate  her  character 
by  other  testimony. 

Held^  also,  in  such  action,  That  the  de- 
fendant could  not  give  evidence  of  the  repu- 
tation of  the  plaintiff's  mother,  though  he 
might  shew  the  character  of  the  house  in 
which  plaintiff  lived.  Burkb  •.  ScBninEB. 
652 

^Admissions  by  agent  in  action  against 

principal.  -----  77 

See  Garbieb. 
In  election  petition  trial.  -        -        110 

See  Bbibbbt  and  Corruptioh. 
^Under  a  commission.  -        -        141 

See  C0MHI8S10H  TO  TAKK  EvmmcB. 

^^-Proof  of  owneiship  of  a  ship,  what  suffi- 
cient.          288 

See  Ship. 

^As  to  an  assignee  in  insolvency  being 

informed  before  his  appointment  of  a  lien 
claimed.    -.---.        295 
See  CoNTRAOT.    5. 


-In  ejectment. 
See  Ejsctment. 
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ZSECfTtlOS—In  lieu  qf  attachment  under  Act 
38  Vic.  e.  4,  tec.  22 — Mfhai  facts  neceeeary  to 
obtain.'}  To  obtain  an  execution,  in  lieu  of 
attachment,  under  the  Act  38  Vic.  c.  4,  sec. 
22,  the  same  facts  must  be  shewn  as  were 
formerly  necessary  to  procure  an  attachment. 
Cotton  v.  Stack.        -        -        -        -        211 

^Liability  of  shares  in  stock  to  be  taken 

in. 3 

See  Joint  Stock  Company.    1. 

EZECUTOB  Power  of  to  sell  residuary  estate 
under  words  of  a  will.       -        -        -        463 

See  Rbsidcabt  Estate. 
FALSE  IMPBIBOKIIEIIT— Action  for.  -        38 1 

See  Inrriob  Court. 

nSHEBIBV  ACT,  81  VIO.   C.  60,  8EC.  8^ 

Hr  hether  lease  hu  Dominion  of  Canada  of  exclu-- 
sive  rwkt  of  fishing  in  rivira  above  flow  9f  tide  is 
valid.]  Plainti£f  was  lessee  of  a  part  of  the 
south-west  Miramichi  river,  for  the  purpose 
of  fly-fishing  for  salmon,  by  virtue  of  a  lease 
granted  to  him  by  the  Minister  of  Marine 
and  Fisheries  under  authority  of  the  Fisher- 
ies Act  31  Yic.  c.  60,  subject  to  certain  con- 
ditions and  provisoes,  among  which  was  one 
providing  that  actual  settlers  should  enjoy 
the  privilege  of  fishing  with  a  rod  and  line 
in  front  of  their  own  properties,  and  the 
Minister  also  reserved  the  right  of  four  rods. 
Defendants,  being  British  subjects,  entered 
upon  a  portion  of  the  river  leased  to  plaintiff, 
and  fished  for  and  caught  salmon  against  the 
will  of  the  plaintiff  for  which  plaintiff 
brought  an  action  of  trespass.  That  part  of 
the  river  in  which  the  alleged  trespass  was 
committed  was  above  the  ebb  and  flow  of  the 
tide  ras  in  £Etct  was  the  whole  of  that  part  of 
the  river  leased  to  plaintiff),  and  was  navi- 
gable for  canoes  and  small  boats  to  pass  and 
re-pass  thereon,  and  had  been  used  since  the 
earliest  settlement  of  the  country  by  the  pub- 
lic as  a  highway  for  such  canoes  and  small 
boats,  and  to  float  down  loose  timber  and 
logs  to  market  in  very  large  quantities.  The 
lands  bordering  on  both  sides  of  the  river 
were  granted  by  the  Crown  to  the  New 
Brunswick  and  Nova  Scotia  Land  Company, 
who  had  conveyed  a  portion  thereof  to  dif- 
ferent persons  ;  the  bed  of  the  river  was. 
however,  in  the  grant  expressly  exceptea 
therefrom,  and  reserved.  A  case  being  stated 
by  agreement  of  the  parties,  for  the  opinion 
of  the  Court,  ffeld,  (per  Allkn,  C.  J.,  and 
WiLDON  and  Dutf,  J.  J.,  Fzbhbb,  J.,  dissenting). 
That  the  Dominion  of  Canada,  under  "  The 
Btitish  North  America  Act,  1867,"  and  Fish- 
eries' Act  of  Canada,  had  power  to  grant  the 
lease  in  question. 


Si..JJe.  That  in  non-tidal  rivers,  when  the 
bed  of  the  river  is  reserved,  and  remains  the 
property  of  the  Crown,  the  public  would  have 
the  same  common  right  of  fishing  that  they 
have  in  tidal  rivers  and  arms  of  the  sea. 

&.inf>le.  That  when  the  land  bordering  on  a 
non-tidal  river  is  granted,  without  the  bed  of 
the  river  being  reserved,and  the  grantee  ha8,by 
law,  the  exclusive  right  of  fishing  in  front  of 
his  own  land,  ad  medium-JUum  aquse^  the  Fish- 
eries' Act  would  not  authorize  the  granting 
of  a  lease.      Robbbtson  v.  Stbadman, 

621 

FOBBIGN.OOBPORATION  -Whether  debts  due 
by  can  be  garnished.  -        -        -        270 

See  Garnisbkb  Act.     1. 

FOBECLOSUBX  SUIT — Joinder   of   parties  in 
425 

See  MoBTOAGi,    2. 

FRAtJB — ^Where  a  person  insured  prevents 
extinguishing  of  fire.        ...  83 

See  Insurancb.  2. 
FSBLOWt-^  Receipt  qf  goods  otherwise  than 
uwier  bill  of  lading— imiplied  contract  to  pay 
freight,]  D.  k  Co*,  merchants,  doing  business 
in  London,  shipped  from  that  port  a  quantity 
of  iron  belonging  to  defendant  on  board 
plaintiff's  vessel,  to  be  delivered  at  the  port 
of  St  John.  By  the  bill  of  lading  the  pro- 
perty was  deliverable  to  D.  &  Co.,  or  their 
assigns,  but  the  bill  was  not  endorsed  by  D.  & 
Co.  ana  when  the  vessel  arrived  at  St  John, 
plaintiff  refused  to  deliver  the  iron  todefend- 
ant,though  he  demanded  it  as  his  property,and 
made  a  tender  of  the  freight.  Defendant  then 
replevied  the  iron,  and  so  obtained  possession 
of  it.  Plaintiff  thereupon  sued  for  amount 
of  the  freight,  and  on  the  trial  the  jury  were 
directed  that  if  defendant  received  the  iron 
under  the  bill  of  lading,  he  was  liable  for 
freight  on  the  bill.  Reld,  an  erroneous  direc- 
tion. That,  as  the  bill  of  lading  was  not 
endorsed,  defendant  could  not  claim  the 
goods  under  it ;  and  that,  if  any  contract  to 
pay  the  freight  could  be  implied  from  the 
defendant's  taking  the  property,  this  was  a 
question  which  ought  to  have  been  submitted 
to  the  jury. 

Qusere.  Whether,  from  the  circumstances 
above  stated,  a  contract  to  pay  freight  could 
be  implied.  Fbboubon  v.  Dokvillb.    -        288 

OABHISHEE  ACT  -  Whether  debt  due  from  for^ 
eign  corporation  having  an  office  and  doing  bust- 
ness  in  the  Province  can  be  h  amished.]  A  debt 
due  from  a  foreign  corporation,  though  having 
an  agent  and  doing  business  within  the 
Province,  cannot  be  garnished  under  the  Act 
38  Vic,  c.  5.    Rannbt  v.  Morrow.      -        270 
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2. AUaehm$rU  qf  debU — Corporation— Agent 

of —  Whether  money  received  by  can  be  attached 
by  a  creditor  of  the  Corporation  '}  Money  re- 
ceived by  an  agent  of  a  Corporation  is 
liable  to  attachment  under  the  Act.  38  Vic , 
c.  6,  by  a  creditor  of  the  Corporation,  though 
it  was  received  by  such  agent  in  the  course 
of  his  employment,  and  held  by  him  with  the 
assent  of  the  Corporation  and  not  adversely. 
RuBL  V.  The  Consoudatsd  E.  k  N.  A.  Railway 
Company.  -        -        -        .        .        481 

3. When  depoeit  made  with  bankers  by  agent 

in  hie  own  name  qf  money  <^  Principal^  Whe^ 
ther  liable  to  attachment.^  M.  Assistant  Super- 
intendent of  a  Railway  Company  deposited 
in  his  own  name  for  safe  keeping  with  J.  k 
Co.,  private  bankers,  money  known  to  belong 
to  the  Co.  Held^  that  the  relation  of  debtor 
and  creditor  existed  between  J.  k  Co.,  and 
the  Railway  Company,  and  that  the  debt 
could  be  attached  by  a  creditor  of  the  latter. 
RuiL  V.  Thb  CoKBOLroATBD  E.  k  N.  A.  Railway 
COMPAJTY.  -----         481 

4. A  cheek  held  by  a  public  officer  -  Whether 

liable  to  aUaehment,]    The  Post  Office  Inspec 
tor  held  in  his  hands  a  check,  received  from 
the  Postmaster  General  of  Canada,  in  favor 
of  M.,  Assistant  Superintendent  of  a  Railway 
Co.,  to  pay  an  indebtedness  of  the  Qovem* 
ment  to  the  Co.    ffeU  that  under  these  cir. 
cumstances,  the  Inspector  was  not  liable  to 
garnishee  process,  at  the  suit  of  a  creditor  of 
the  Co.    RuiL  V.  Thk  CojisoLmATiD  £.  k  N.  A. 
Railway  CoHPAmr.     -       -       -       •       481 
5.—  Where  a  mortgagee  eelle  property  of  primary 
debtor  under  mortgage,  Whether  ewplue  oan  be 
gamiehedr^NeeeeeUy  for  U  being  actually  reeeiv' 
ed  from  yurehaeer  b^ore  eeroiee  of  order.}      A 
Building  Society  held  a  mortgage  against  the 
property  of  S.    Default  having  been  made 
in  payment,  the  property  was  sold  under 
foreclosure  on  26th  February,  1876,  and  bid  in 
by  M.,  for  $546.  The  terms  of  sale  were  10  per 
cent,  down,  to  be  forfeited  if  purchase  was  not 
carried  outand  balance  to  be  paid  on  delivery 
of  deed.     The  purchaser  on  the  day  of  the 
sale^  (26th  February)  paid  the  solicitor  of  the 
Society  $56,  and  on  the  3rd  March  following, 
he  accepted  the  deed  and  paid  the  balance. 
The  amount  due  the   Society,  inoluding  ex. 
penses,  was  $344.47.     An  attaching  order 
under  the  Garnishee  Act,  38  Vic,  c.  6,  was 
obtained  and  served  on  the  Society,  Ist  March, 
at  the  instance  of  F.  a  creditor  of  £.     Held^ 
That,  as  there  was  not  on  the  1st  March  when 
the  order  was  served,  any  « debt  or  sum   of 
money  due  and  owing"  to  E ,  from  the  Soci- 
ety, F.  was  not  entitled  to  Judgment  against 
the  Garnishee. 


Queercj  whether,  if  the  proceeds  of  the  sale 
had  been  actually  received  by  the  mortgagees 
when  the  order  was  served,  it  would  have 
been  subject  to  attachment.  Fabmkr  v. 
Ellicb.       ......        48e 

GWffRRAL  AVK&AOE— Reduction  of  damages 
by  claim  of       .....        141 
See  Chastir  Party. 

CTHZRAL  RULES      ....        ^94 

GVABAmXE.  ....         224 

See  Prokisaory  Kon.    1. 

HALF  BLOOB— Whether  collateral  will   in. 
herit  real  estate  of  an  intestate.        -        269 
See  Intistatb  Estatr. 

DCRPXaORMBRT  FOB  BEBT  When  defendant 
about  to  quit  the  Province^Affidmnt  to  obtain 
order  for  arreet-^-Begyieites  0/— 37  Fie.,  c.  7.]  An 
affidavit  made  under  «  The  Attachment  and 
abolition  of  Imprisonment  for  Debt  Act,"  37 
Vic,  c.  7,  on  which  a  Judge's  order  was 
granted  for  the  arrest  of  the  defendant,  stated 
that  there  was  probable  cause  for  believing 
defendant  was  about  to  quit  the  Province  and 
that  his  absence  would  materially  prejudice 
plainti£f  in  the  prosecution  of  his  suit :  ffeld. 
rPer  Allrn  and  Wrtvorr,  J.  J.,)  that  the  affi. 
davit  was  insufficient  in  not  stating  the 
reasons  for  plaintiff's  belief;  but^  per  Wbldov 
and  FiBHRR,  J.  J.,  that  it  was  sufficient  for 
plaintiff  to  swear  in  the  words  of  the  77th 
section    of    the    Act.    JmcDis    v.     McFbr. 

41 

XHOOSPOBATBDOOXPAinr— (J^leer  <^  ^Where 
guilty  of  violaHon  ^  the  by^4awe  by  concent  or 
direction  of  Dvreetorc^  Whether  eurety  <^  officer 
diccharged  from   liabUity  to   Con^mny  in  tuck 
caee.}    An  order  of  the  directors  of  a  Com- 
pany, not  warranted  by  the  Act  of  Incorpor- 
ation, or  the  by.Iaw8,  will  not  relieve  the 
surety  of  an  officer  of  the  Company  from  his 
liability  on  a  bond  given  to  the  Company 
conditioned,  among  other  things,  that  the 
officer  should  keep  and  obey  the  by-laws  • 
neither  would  an  order  or  direction  of  the 
directors  with  respect  to  the  f^nds  of  the 
Company,  unless  within  the  legitimate  au- 
thority of  the  board,  be  any  Justification  to 
the  Treasurer,  for  conunitting  a  breach  of 
his  bond  with  reference  to  the  disposition  of 
the  funds,  by  acting  in  direct  violation  of  the 
by-laws,  or  relieve  the  surety  ftom  liability. 
Thi  Spriko  Hill  Mnmro  Coxpany  v.  Sharp 

-       - 603 

proSKVITY— No  necessity  of  bail  denying, 
in  an  application  for  discharge  on  account  of 
plaintiff's  delay.        .        .        ,       ,        343 
See  Bail. 
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anrSBIOH  CCTJKTS —  whether  judgmnt  con- 
clusive—Justice*  Court — Juftffment  by  default — 
Power  ofJuBtice  to  sign— When  p  aintiff  foes 
not  appear  at  return — Fafse  Imprisonment.^  The 
judgments  of  inferior  tribunals  are  not  con- 
clusive, and  their  regularity  may  always  be 
enquired  into  in  any  collateral  proceeding. 

A  Justice  of  the  Peace  has  no  power  to  sign 
a  judgment  in  favor  of  plaintiff  in  a  cause 
unless  the  plaintiff  or  some  person  on  his 
behalf  appears  at  the  return  of  the  summonR; 
and  when  neither  party  appears  at  the  return 
of  the  summons,  the  suit  is  an  end.  Wright 
t'.  ParIiU.  -        -        -        -        -        381 

nrjUHCnOir— Against    infringing    paU'nt— 
What  affidavit  for  should  contain.     -        237 
See  Pativt. 

^Whether  a  malicious  service  of  an  order 

of,  a  ground  of  action.      -        -        -  49 

See  Slahdbr  or  Titlb. 

mSOLVKNT  ACT  07  XWi—herMrial  ofjudg^ 
ment  Whether  it  btnds  real  estate  of  Insolvent 
qfter  assignment—  Whether  can  he  enforced  against 
debtor's  real  estate  -lAen.]  A  judgment,  a  me- 
morial  of  which  has  been  registered,  is  a 
charge  upon  the  real  estate  of  the  debtor, 
who  afterwards  becomes  insolvent  and  makes 
an  assignment  under  '<  The  Insolvent  Act  of 
1869,"  and  can  be  enforced  against  the  real 
estate,  which  belonged  to  the  debtor,  and  was 
transferred  to  his  assignee,  by  the  assign- 
ment  under  the  Act.  Dbvbbbr  v.  Austin. 
-        .....  55 

2. 5^.  ei—Wage^^Pritfilege^Where  ser- 
vant leaves  employ  <^  Insolvent  before  assignment,] 
A  servant  who  has  left  his  master's  employ 
three  months  before  the  assignment  of  the 
latter  under  the  Insolvent  Act  of  1869,  is  not 
entitled  to  be  privileged  under  section  67  of 
the  Act,  even  though  he  was  obliged  to  leave 
the  employ  because  he  could  not  get  his  pay. 
£x  parte  ISiAnaR;  In  re  Cask.      •        •        134 

3.  Appeal — Section  83 — Necessity  qf  shewing 
preliminary  proceedings  brfwe  appeal  will  be  heard 
—  Where  these  not  shewn — P'^wer  qf  Court  to 
deal  with  ease."]  A  party  appealing  from  the 
decision  of  a  Judge  of  the  County  Court, 
under  section  83  of  the  Insolvent  Act  of 
1869,  is  bound  to  shew  that  all  the  prelimi- 
nary steps  have  been  taken.  Held,  also,  (per 
WsLDOH,  J.,  Duff,  J.,  dubitante,  and  Wbtmorb, 
J.,  dtssentiente),  That  without  proof  of  the 
necessary  preliminary  steps  being  taken,  the 
Court  had  no  jurisdiction  over  the  case,  and 
no  power  to  make  any  order  with  reference 
to  it.    Hamiltov  v.  BouBaiou.  -       -        232 


4. Assignment — Necessity  qf  being  in  dupli- 
cate— Registry — Real  estate — Passing  qf  tit/e — 
Policy  qf  insurance.]  A  deed  of  assignment 
was  executed  by  a  debtor  under  the  Insolvent 
Act  of  1869,  in  the  form  proscribed,  but  not 
in  duplicate,  neither  was  it  registered :  fuld, 
(per  Allen,  C.  J.,  and  Fishkr  and  Doff,  J.  J., 
Wbtmore,  J.,  dissemifnte),  That  to  make  th« 
deed  effectual  to  pass  the  title  to  real  estate 
under  the  Insolvent  Act,  it  should  have  been 
executed  in  duplicate,  and  that,  not  having 
been  executed  in  duplicate  nor  registered,  nor 
livery  of  seizin  given,  the  title  remained  in 
the  debtor.  Per  Weldon,  J.,  Whether  tht- 
official  assignee  could  or  could  not  have 
taken  possession  under  such  a  deed,  he  not 
doing  so,  and  the  debtor  remaining  in  pos- 
segsion,  the  latter  had  such  an  insurable 
interest  as  would  enable  him  to  recover 
upon  a  policy  of  insurance.  Parlbb  v.  The 
Aorjodltcral  Insurancb  Company.     -        476 

Assignment  under,  cause  of  dissolving 

attachment.       -----        252 
See  Attacbubnt.    3. 

jji  bukAKCX — Condition  that  all  statements 
contained  in  the  application  will  be  taken  for 
warranties  on  the  part  qf  the  cusured — Verbal 
agreement.}  Defendants  issued  a  policy  of 
insurance  to  plaintiff,  insuring  his  dwelling- 
house  against  fire.  One  of  the  conditions  of 
the  policy  required  that  <<all  applications  for 
insurance  must  be  made  in  writing  prepared 
by  an  authoriied  agent  of  the  Company,  and 
signed  by  the  applicant,  or  by  his  authority ; 
and  all  statements  contained  in  the  application 
will  be  taken  and  deemed  to  be  warranties  on  the 
part  qf  the  assured."  In  plaintiff's  application 
for  insunnce  he  stated  that  the  sise  of  his 
house  was  28x30  feet;  that  it  had  been  built 
only  about  six  years ;  and  that  it  was  painted 
inside  and  outside.  In  foct^  the  sise  of  the 
house  was  24x29  feet ;  it  had  been  built  about 
thirty  years,  and  was  only  painted  on  the 
inside.  The  house  having  been  burned,  and 
an  action  brought  on  the  policy,  the  Com- 
pany pleaded  these  misstatements  of  the 
plaintiff  as  an  answer  to  the  action.  The 
plaintiff,  in  reply  to  this,  pleaded  that  the 
Company's  agent  applied  to  him  to  insure ; 
that  he  was  absent  from  home  at  the  time, 
and  did  not  know  the  exact  siae  of  his  house, 
and  so  stated  to  the  agent,  who  verbally 
agreed  with  him  that  the  statement  in  the 
application  should  not  be  considered  a  war- 
ranty of  the  sise  of  the  house,  and  that  if  it 
differed  from  the  siae  stated  in  the  appliia- 
tion  it  should  not  be  considered  a  misstate- 
ment. There  was  a  similar  statement  with 
regard  to  the  length  of  time  the  house  had 
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b  '(.n  built,  with  this  addition — that  plaintiff 
stated  to  the  agent  that  he  believed  the  house 
had  been  built  twcnty-tivc  or  twenty-six 
years;  and  also,  that  he  had  statd  to  the 
agent  that  the  house  was  painted  on  the 
insid-  only.  Ue'd^  on  demurrer,  That  these 
were  no  answers  to  the  defendants'  pleas; 
that  by  the  conditions  of  the  policy  the 
statements  of  the  age,  size,  etc.,  of  the  house 
Were  expressly  made  warranties,  and  that  the 
written  contract  could  not  be  varied  by  a 
mere  verbal  agreem-nt  Dinqeb  v.  Thk  Agri- 
cultural INSURANCE  Co.  or  Watirtown.       80 

2. Pnliry  —  l*Unding9       Con  UUon*  yrece- 

ffetit — .\verment  of  perf^rrmtnce'^C.  L.  P.  •  t 
\^'i^  W'l I vtr —  A lUg  Uion  of —  Frauil —  W/iere 
t  sured  prevents  extinguishment  of  fire.}  In  an 
action  on  a  policy  of  insurance,  the  declar- 
ation, after  setting  out  the  policy  and  condi- 
tions, alKgod  {inter  alii)  that  plaintiff  ^apea^ 
notice*  and  male  all  proofs  and  had  performed 
all  things  on  his  part  to  be  performed  to  claim 
tlie  loss,  and  did  all  things  necessary  to  entitle 
him  to  recover,  "and  that  defendants  waived 
any  nt>tice  or  proof  of  the  loss  as  required  by  the 
poltcy.*'  The  6th  condition  of  the  Policy  was 
that  on  the  happening  of  any  loss,  the  insured 
should  forthwith  give  notice  in  writing,  and 
within  fifteen  days  furnish  proof  of  the  loss 
under  oath.  The  lOth  condition  declared 
that  "  if  the  claim  be  in  any  respect  fraudu- 
lent, or  if  any  false  declaration,  affidavit,  oath 
or  affirmation  be  made  in  support  thereof," 
all  benefit  under  the  policy  should  be  for- 
feited. Defendants  pleaded — 1.  No  waiver  of 
notice  and  proof  of  loss.  2.  The  documents 
rendered  as  and  for  the  proof  of  loss  were 
false  and  fraudulent.  3.  After  commence- 
ment of  th'j  firo  the  plaintiff  wilfully  and 
wrongfully  prevented  it  from  being  extin- 
guished. The  Court  held,  on  general  demur- 
rer, that  all  the  pleas  were  good  ;  that  as  the 
declaration  would  be  insensible  if  notice  had 
been  given,  it  was  sufficient  for  defendants  to 
accept  the  issue  ot  waiver  of  notice  and 
proof ;  and  that,  however,  as  to  the  2nd  plea 
plaintiff  might  have  the  right  to  apply  to  a 
Judge  under  section  91  of  the  Common  Law 
Procedure  Act  to  obtain  a  more  explicit  state- 
ment of  the  facts.  Gibson  v.  Ths  North 
British  and  Mbrcantilb  Imburanob  Co.   -    83 

3. C'-nditions  in  policy — Waiver  of]  De- 
fendants, in  an  action  on  a  policy  of  insur- 
ance, pleaded  (inter  alia)  the  breach  of  certain 
conditions  of  the  policy,  "whereby  the  policy 
was  rendered  void."  Plaintiff  joined  issue. 
lUldj  That  on  this  issue  it  was  sufficient  for 
defendants  to  prove  the  alleged  breach  of 
conditions,  and  that  plaintiff  could  not  shew 


a  waiver;  nor  was  it  open  to  him  to  ehew 
that  at  the  time  of  making  his  written  appli- 
cation for  insurance,  the  agent  of  the  Com- 
pany wrongfully  inserted  in  the  application 
a  statement  different  from  that  made  to  him 
by  the  applicant  Martin  v.  Thb  Mutual 
FiKB  Insurance  Co.  of  Cunton,  Ontario.     157 

Marine — Presumptive  evidence  of  loss  of 

ship. 245 

Sec  Evidence.     3. 

nrrSBEST  when  final  Ju-lgment  delayed-^\2 
Vie  r.  39,  fee.  29  — Unliquidated  damng^s-^ 
Where  jury  hnve  impropefUy  included  interest  in 
their  verdict]  In  an  action  on  the  case  for 
unliquidated  damages,  the  jury  included 
interest  in  the  verdict ;  ffeld,  on  an  applica- 
tion for  allowance  of  interest  from  time  of 
verdict  to  judgment,  That  interest  was  im- 
properly included,  and  the  application  was 
refused     Burpbb  v.  Carvill.      -        -        235 

DITESTATE  ESTATE  —Where  a  person  diei  in^ 
testate  leaving  sisters  qf  the  ufho^e  biood  and  a 
sister  qf  ha^-bfood—  Whether  half-b/ood  mil 
inherit  real  estate.]  The  half-sister  of  a  person 
who  dies  intestate  and  without  issue  is  en- 
titled to  an  equal  share  of  the  real  estate  of 
the  intestate  with  the  sisters  of  the  whole 
blood,  under  the  Act  21  Vic.  c.  26.  Doe  dem. 
Shannon  v.  Fortune.  ...        259 

DiTOXICATIOH — Coupled  with  inadequacy  of 
consideration,  ground  of  avoiding  a  deed. 

356 

See  Deed.  2. 

JODfDEB  or  PABTIBB— Where  interest  sev- 
eral and  contract  ambiguous.    -        -  90 
See  Contract.     1. 

JOIHT  STOCK  OOKPAinr -S^'Cib  in  ^  Persona 
8'tbscribing  for — Ltabi  itytt  assessments — «•  Sub- 
scriber and  Stockholder"' — Necessity  qf  number- 
ing shares — Assessments  —  Xecessity  for  being 
equa  — Sale  of  stock  for  non-payment  of  eal  i — 
I  'Ura  vires.]  The  plaintiff  Company  was  about 
being  organized,  and  defendant  subscribed  his 
name  to  a  paper  prepared  for  that  purpose, 
agreeing  to  take  ten  shares.  Held,  (  per 
Kitchie,  C.  J.,  aud  Allen,  J.,  Weldon,  J.,  du- 
seiitiente)j  that  this  was  an  offer  by  the  Com- 
pany on  the  one  side,  and  accepted  by  the 
defendant  on  the  other,  and  that  a  complete 
contract  was  formed,  which  made  him  liable 
as  a  stockholder  to  assessments.  Beld,  also, 
that  it  was  not  necessary  that  certain  shares 
designated  by  numbers  should  be  assigned 
to  defendant,  to  make  him  liable. 

The  Act  of  Incorporation  of  the   plaintiff 
Company  (27  Vic,  c.  43)  authorijicd  the  di- 
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rectors  to  make  such  equal  ass  .'ssm  ^nts  from 
time  to  time,  on  all  shares  as  thuy  might 
deem  necessary  and  expedi-.int.  The  directors 
in  making  the  first  assessment  expressly  ex- 
cluded $250,000  of  stock  subscribed  in  thj 
United  States ;  Held^  Ist.  That  this  was  not 
an  equal  assessment,  and  was  therefore  bad. 
2nd,  That  the  Act  30  Vic,  c.  12,  which 
authorized  the  directors  to  restrict  the  as- 
sessment to  one  half  the  subscribed  stock, 
would  not  justify  the  assessment  altogether 
excluding  any  portion  of  the  stock,  but  at 
most  allowed  them  to  make  an  equal  assess- 
ment on  al)  the  stock  to  that  extent.  3rd, 
That  this  defect  was  not  cured  by  the  Act  32 
Vic,  c  54,  and  thcfirstassjssmont  was  there- 
fore illegal.  Nine  other  assessments  were 
made  on  djfend*nt's  stock,  none  of  which 
being  paid,  a  notice  was  given  under  the  Act 
32  Vic,  c  54,  which  included  all  the  ass -ss- 
ments,  and  a  sale  was  made,  after  which  de- 
fendant was  sued  for  the  residue  of  the  calls. 
Flefd,  (per  Ritchii,  C.  J.,  and  Allbn,  .1.,  Wbl- 
DON,  J.,  di99erUienie\  that  the  fact  of  the  first 
assessment  being  unequal  did  not  vitiate  the 
»ile,  and  defendant  was  liable  for  the  defici- 
ency remaining  on  the  nine  assessments, 
after  deducting  the  amount  realized  from  the 
sale  of  his  shares,  with  interest  and  expenses. 
E.  k  N.  A.  Railway  Comp  ny    o.   McLbod. 

3 

2.  — Shnrehnlders — Liability  of,  for  ea/U — 
Notice  qf  cuseBtment — SUUtUe  Ex  pott  facto  - 
Corviruction  qfJ]  The  Act  32  Vic,  c  54,  pas- 
sed in  amendment  of  the  Act  incorporating. 
The  European  and  North  American  Railway 
Company,  for  extension  from  St.  John  west- 
ward, after  declaring  that  it  may  be  doubtful 
whether  the  subscribers  for  stock  were  liable, 
and  whether  any  assessments  could  be  made 
upon  them,  by  reason,  Ist,  Of  the  whole  of 
the  capital  stock  not  having  been  subscribed 
for  *,  2nd.  Because  $50,000  had  not  been  paid 
in  at  the  time  required  by  the  Act,  and  3rd, 
Because  it  was  doubtful  whether  notices  of 
the  calls  or  assessments  had  been  given  in 
the  manner  directed  by  the  Act  of  Incorpor- 
ation, enacts  as  follows  :  Ist,  That  the  sub- 
scribers shall  be  held  liable  in  the  same 
manner  and  to  the  same  extent  as  if  the  ne- 
cessary amounts  had  been  subscribed  and 
paid  as  required,  and  as  if  all  assessments 
made  and  notices  given  were  made  and 
given  according  to  the  terms  of  the  Act  of 
Incorporation;  and  the  notices  of  assess- 
ment which  have  been  given  shall  be  held  as 
having  been  regularly  and  lawfully  given  in 
full  accordance  with  the  requirements  of  said 
Act ;  and  the  subscribers  to  the  capital  stock 
shall  be  liable  to  the  assessments,  and  calls 


made  or  to  be  mad^,  in  same  mannor  and  to 
samo  extent  as  if  the  necessary  amounts  had 
been  subscribed  for  and  paid  in  as  r  quired, 
and  as  if  th-^  notice  and  notices  of  calls  and 
asscssm-nts  had  been  made  and  givt-n  as 
r- qui  red  by  said  Act  of  Incorporation  The 
2nd  section  legalizes  all  acts  don*;  or  ord-.-r.-d 
to  be  done  by  the  Company,  their  officers, 
etc.,  in  exercise  of  the  powers  given  by  the 
Act  of  Incorporation.  The  3rd  s-»ction  d<  - 
dares,  that  to  entitle  the  Company  to  recover 
against  any  subscriber  or  stockholder,  a  notice 
shall  be  given  and  publish- d  by  the  Pr'sid-nt, 
which  notice  shall  sp-'cify  the  amount  of  as- 
sessment, that  is,  wh<*ther  the  whole  or  what 
part  of  the  subscribed  capital  stock,  and  shall 
r  qnire  the  same  to  b  •  paid  to  the  Treasurer ; 
and  after  such  publication  the  Company  may 
recover  in  tho  same  manner  as  if  the  calls 
for  assessment  had  been  regularly  made  and 
pnblish''d  or  served  in  accordance  with  tjic; 
requirements  of  the  Act  of  Incorponiktioit; 
On  July  29th,  1869,  th«  following  notlcr, 
bigned  by  the  President  of  the  Compimy, 
was  published :  "  I  hereby  give  notice  that 
the  following  calls  for  payment  of  the  capi- 
tal stock  subscribed  to  the  EuropcaYi  and 
North  American  Railway  from  Saint  John, 
westward,  is  hereby  made,  viz  :  A  call  of  nine 
p  T  cent,  of  such  capital  stock  ;  a  further 
call  of  eleven  p^r  cent.;  a  further  call  of  ten 
per  cent. ;  a  further  call  of  ten  per  cent,  j  a 
further  call  of  ten  per  cent. ;  a  further  call 
of  ton  per  cent. ;  a  further  call  of  ten  per 
cent. ;  a  ftirther  call  of  ten  per  cent. ;  a  fur- 
ther call  of  ten  per  cent. ;  a  further  call  of 
ten  per  cent. ;  the  said  several  percentages 
making  the  whole  amount  of  the  said  capital 
stock  subscribed  to  the  said  Company— such 
payments  to  be  made  to  the  Treasurer." 

fleld^  In  an  action  to  recover  amount  of 
defendant's  subscription  to  the  capital  stock 
of  the  Company,  per  Allbn,  C.  J.,  and  Wbldon, 
J.,  FisHBR,  J.,  diuenfienfey  That  the  notice  was 
not  such  as  the  Act  required  to  entitle  the 
Company  to  sue ;  that  the  Act  did  not  author- 
ize the  President  to  make  calls,  but  merely  to 
give  notice  of  assessments  that  had  already 
been  made  by  the  directors  ;  and  that  de- 
fendant was  not  liable.    E.  k  N.  A.  Railway 

COICPAN    V.  DUNM.         -  -  -  -  320 

TUJMiE  Remote  relatiotuhip — JVo  diequat'i^eo' 
Hon  of  to  try  eatueJ]  A  remote  relationship 
of  a  Judge  to  one  of  the  parties  to  a  suit  does 
not  disqualify  him  from  hearing  the  cause. 
CoTTOH  V.  Stack.        -        -        -        -        426 

JUDOE'B  OBDSB—Setting  aside,  when   made 
ex  parts.     ------        327 

See  PRACTICB.     7. 
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JTrDOHKHT— Of   Inferior    Court  -  Whether 
conclusive.        -        -        -        -        -        381 
S  jc  IirrsRioR  Cocbt. 

Time  of  signing  in  vacation  under  C.  L. 

P.  Act. 489 

See  Practick.    8. 

JITRY — Number  of  under  writ  de  prob.  prob. 
in  County  Court.        -        -        -        -  1 

See  Replevin.     1. 

— ^^heriflf  *g    Whether  finding  of,  as  to  pro- 
perty in  replevin  conclusive.     -        -        299 
See  Rbplevim.     5. 

Grounds  of  challenge  to  array  -Demurrer 

to  challenge  in  criminal  cases.  -        49-t 

Soc  Crdcuial  Law.     1  and  7. 

Treating  of  by  successful    party    after 

verdict.      ------        640 

See  NiwTri-.l. 

JUSTICES  OF  THE  FSACB  Jurisdiction  of  to 
try  an  assault  summarily.  -        -        264 

See  Summary  Comtiotiov. 

Whether  empowered  to  sign  Judgment 

by  default — plaintiff  not  appearing  at  return. 

381 

See  InvRioR  Court. 

LAHDLOED  AVD  TBVAST  Eeptevin--  Claim 
f^  propertff ^Whether proee  diM09  appUeabU  to 
coMff  of  dittrenfoT  renC]  The  1  Ber.  Stat,  c. 
126,  sea  12,  allowing  claim  of  property  to  be 
put  in  in  an  action  of  replerin,  is  not  tappiU 
cable  to  cases  of  distreaa  for  rent  Orpwoodv. 
Monmr. 140 

Clause  in  lease  for  re-entry  -Where  suffi- 
cient  distress   to   satisfy  half  year's  rent, 
though  not  whole  arrears.         •        •        470 
See  EjBOTMnrr.    2. 

Notice  to  Landlord  in  ejectment  •    619 

See  KnoTMiiiT.    8. 


Claosi  of  re-entry  in,  rights  of  land- 
lord.   470 

See  EjBOTMnrr.    2. 

UOACm  —  Payment   of    in    what    order. 
463 

SeeDsnsi. 

imiLATUSB -GonstmingActsol  •        125 
See  Statuts.    1. 

UBSL-SUmder^MaUm-AdUm  by  a  Ciml 
Service  employee  ageumat  Am  enperior  officer — 
PrwUeged  comwiMHtcatfoa.]  A  plea  to  a  deo- 
laration  for  slander,  chaiging  defendant  with 
having  falsely  and  maliciously  published  of 
plaintiff  (who  was  a  clerk  in  the  Post  Office 
in  S.)  that  he  had  feloniously  abstracted  and 


stolen  letters  out  of  said  Post  Office,  alleged 
that  defendant  was  a  Post  Office  Inspector 
employed  in  the  Civil  Service  of  Canada  in 
the  Department  of  the  Postmaster  General ; 
that  plaintiff  and  one  W.  were  respectively 
clerks  employed  in  the  Post  Office  in  S.,  the 
defendant  being  their  superior  officer,  and 
W.  being  superior  to  plaintiff,  and  it  having 
been  reported  that  moneys  had  been  abstract- 
ed from  registered  money  letters,  and  also 
that  unregistered  letters  containing  money 
were  missing  from  the  Post  Office  in  S.,  the 
defendant,  as  such  Inspector,  was  directed  to 
proceed  to  S.  to  examine  and  inquire  into 
the  facts  of  the  abetmction  of  such  moneys 
and  missing  letters,  and  to  hold  an  inquiry 
in  respect  thereto,  and  to  ascertain  the  per- 
son or  persons  who  had  abstracted  or  taken 
such  letters ;  and  defendant  was  authorised 
to  suspend  or  dischai^e  any  clerks  employed 
in  the  said  Post  Office  if  he  should  deem  the 
same  advisable ;  that  he  did  examine  into  and 
hold  an  inquiry  as  to  the  facts,  the  result  of 
which  was  that  he  deemed  it  expedient  to  sus- 
pend plaintiff  from  his  employment  as  clerk 
in  said  Post  Office ;  and  that  he,  as  part  of 
his  duty,  communicated  the  fkct  of  his  sns- 
pension  to  plaintiff  and  W. ;  and  in  making 
such  communication,  it  was  necessary  to 
speak,  and  as  an  act  of  duty  and  not  other- 
wise, he,  on  that  occasion  Jdid  speak  and 
publish  the  words,  statements  and  oonrersa- 
tions  in  the  declaration  mentioned.  On 
demurrer  v^Beld,  That  if  the  plea  had  dis« 
closed  the  defendant's  Authority  to  make  the 
alleged  inquiry  the  case  would  come  within 
the  principle  of  the  decision  in  DamJamay,  Lord 
Rokebp  (L.R.  7  H.L.744),  and  the  words  spoken 
would  be  absolutely  pririleged ;  but  Uiat  the 
mere  i4>pointment  of  defendant  as  Inspector 
would  not,  under  31  Tic.  c.  10,  of  itself  give 
him  such  authority,  and  that  the  plea  wm 
therefore  bad:  per  Allbt,  C.  J.,  and  FmuBi 
WiTMORB  and  Durr,  J.  J.;  but  per  WftrDOv,  J., 
That  tiie  authority  of  the  defendant  to  make 
the  inquiry  was  sufficiently  alleged.  WAns- 
BURT  r.  Drwr.  -        -        -        .        670 

UXn  'KOSH-'AetionfoT  eeeape^  Where  no  order 
fordieeharye  obtained-^Whetker  defemdemi  «P«t 
dieckarged  by  operation  of  law  under  Act  37 
Vie.,  e.  7  —Nominal  damagee,]  A  debtor  was 
on  the  limits  when  the  attachment  and  abo- 
lition of  imprisonment  for  Debt  Act  37  Vic., 
c.  7,  came  into  force.  No  order  of  dischaige 
was  obtained  from  a  Judge,  but  the  debtor 
left  the  limits.  An  action  having  been 
brought  on  the  bond  in  the  City  Court  of  St 
John,  and  Judgment  obtained  therein,  the 
Cburt.was  doubtful  if  plaintiff  was  entitied 
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to  recover  more  than  nominal  damages,  and 
granted  a  writ  of  eertioran  to  bring  up  the 
judgment.     Ez  parte  Diossoy.   •*        "        327 

ltKShkXO^--Practie'^— Private  Corporation  — 
Whither  wi  I  insae  to]  The  OoUrt  Will  not 
grant  a  mandamus  to  a  private  corporation 
to  compel  them  to  register  a  transfer  of  stock 
in  their  books.  Ex  patted  ktwiix.        «        600 

MABRIAQK  -  Breach  of  promise  of— Evidence 
in  action  for.     .        &        ^        •        •        652 

See  EvioascB.     U. 

XASTEB    Of   a  ship       Whether    agent    of 
charterer  -Dciclarations  by.       -        -        141 
See  OdABTSB  Party. 

MAfirrBR  AND  8EBVANT  Duty  of  M  tier  in 
providing  for  safety  of  eervanl.'l  A  master  is 
bound  to  take  proper  and  reasonable  precau- 
tions  for  the  safety  of  his  workmen.  Mo- 
Donald  v.  McFbb.  -        •        -        169 

Pleading  in  action  by  servant  against 

maater.     •       ^       «       -       .       «        169 
See  PlbaDino.    3. 

KEXOBIAL  OF  JtrDOMENT— Whether  bind- 
ing  on  and  enforceable  against  real  estate  of 
an  Insolvent  after  assignment.         -         65 
See  InsolvihT  Aot  ov  1869.     1. 

mSJOIHBBB— (y  partiee  in  Equity  ^Proper 
remedy.}  An  objection  that  a  party  was  im- 
properly joined  as  co-plaintiff  in  a  suit  in 
Equity  cannot  be  raised  as  a  ground  of  appeal 
from  the  decision  of  the  Judge  below  at  the 
hearing  of  the  cause,  but  must  be  disposed  of 
under  the  17  and  18  Vic,  c.  18,  sutMshap.  2, 
sec.  24.    Jons  v.  Calxin.  -       -       366 

HIBSOWBir^Amendmeni  oj,]  A  Judge  at 
nUiprhtt  has  power  to  order  the  name  of  a 
plaintiff  to  be  amended  under  section  163  of 
the  C.  L.  P.  Act:— Per  Amur,  C.  J.,  and 
WiTKOBB,  J.— WuDOH,  J.,  duaentiente,  Held, 
also,  per  Wbtmou,  J.,  That  a  misnomer  of  a 
plaintiff  is  not  a  ground  of  nonsuit  if  it  be 
shewn  the  defendant  has  not  been  deceived, 
and  knows  that  the  action  was  brought  by 
the  person  who  actually  sues,  and  tiiat  in 
8uch  a  case  the  amendment  Is  not  necessary. 
Copp  V.  BiAO.  ....        527 


County  Court— What  proper  remedy. 

281 

SeePftAonci.    8. 

MOVBT  HAD   AHD   EBCUU VKD  —Action   for. 
645 

See  AssuMpm. 


KORTaAGE-^  Absolute  d'ed  intended  to  operate 
as — Resulting  trust  —  Principil  and  Agent  — 
Fraud.]  Where  a  person  holds  the  property 
ot  another  by  an  absolute  conveyance,  but 
really  as  security  for  a  debt,  and  he  sells  it 
with  the  consent  of  the  debtor,  the  latter 
cannot  afterwards  claim  an  equity  of  re* 
demption  against  the  purchaser,  even  though 
he  was  aware  of  the  original  trust. 

W.  held  certain  property  of  ;:>.  under  an  abso- 
lute deed,  but  which  was  really  given  as  secur- 
ity. 9.,  being  desirous  of  having  the  property 
purchased  by  a  friend,  who  would  convey  to 
him  as  soon  as  he  was  able  to  pay  the  amount 
of  the  purchase  money,  spoke  to  M.,  an  in- 
timate friend,  lequesting  him  to  purchase| 
which  the  latter  did  ;  but  no  agreement  was 
made  that  M.  should  purchase  for  S.,  or  hold 
the  property  by  way  of  mortgage.  Before 
W.  consented  to  sell  at  the  price  agreed  upon 
he  required  and  obtained  from  S.  security  for 
the  balance  of  his  claim  against  him,  which 
S.  afterwards  paid,  but  this  formed  no  part 
of  the  purchase  money  :  Held^  That  in  the 
absence  of  satisfactory  evidence  of  an  agree- 
ment by  M.  to  convey  to  S.  in  case  he  should 
afterwards  be  able  to  pay  for  it,  he  was  not 
bound  to  re-convey,  even  although  there  was 
strong  ground  for  suspecting  that  M.  at  the 
time  of  the  purchase,  intended  S.  to  believe 
that  he  would  do  so.  Held,  also,  That  M. 
could  not  be  considered  the  agent  of  S.  to 
purchase,  in  the  absence  of  an  agreement 
to  ^at  effect;  nor  was  there  a  resulting 
trust  to  8.,  no  part  of  the  purchase  money 
having  been  paid  by  him ;  Fishkb,  J.,  dusen^ 

tUnte,     SUVHBRLAHD  9.  MlBHAN,  •  239 

2.  —  Foreclosure  suit  —  Equity  —  Praettee."} 
Where  a  debt,  secured  by  a  mortgage  on  land, 
belongs  to  one  person,  and  the  l^gal  estate 
in  the  land  is  vested  in  another,  both  must 
be  parties  in  a  suit  for  foreclosure.  Cottov 
«.  Stack.  428 

Z..~^^Extinguishmeni  of  mortgage  debt,]  The 
taking  by  a  mortgagee  of  a  note  of  a  third 
party  is  not  of  itself  an  extinguishment  of 
the  mortgage  debt  Cottoh  «.  Stack. 
426 

Whether  devisee  of  mortgaged  property 

is  entitled  to  have  mortgage  paid  out  of  per- 
sonal estate.       458 

See  Divui. 

HKUOXHGE-^Pleadings  in  action  for.    169 
See  Plbadino.    3. 

—  Action  for  not  repairing  streets.  -        226 
See  AcTiOK  oir  thb  Cask. 
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HEW  ^TBIAL — Improper  conduct  of  party  — 
Treating  Jurart  When  done  by  tuccesKful  party 
after  verdict.']  The  defendant,  after  a  Terdict 
had  been  returned  in  bis  favor,  directed  his 
servant  to  provide  supper  for  the  jury.  A 
motion  for  a  new  trial  having  been  made  on 
the  ground  of  treating  of  the  jury  by  the  de; 
fendant's  servant  during  the  trial,  the  charge 
was  completely  answered  by  affioavits  in  de- 
nial, but  the  Court  refused  the  defendant 
costs  in  discharging  the  rule,  because  of  his 
having  furnished  supper  to  the  jury  after  the 
trial  was  over,  expressing  very  strong  disap- 
proval of  the  defendant's  conduct.  Fbbousoh 
V.  Tboop.  -----        640 

Misdirection  in  action  for  obstructing 

right  of  way. 48 

See  Wat. 

-  Whether  Court  will  grant,  when  case 
should  have  been  brought  in  Justice's  Court, 
if  verdict  for  defendant  contrary  to  evidence. 

263 

See  Pbactici.    G. 

.——.On  ground  of  surprise.        -        -        881 
See  EviDiNCB.    4. 

—Whether  Judge's  expressing  opinion  on 
question  of  fact  to  jury  ground  of.    -        614 
See  EviDBNOB.     10. 

Practice  —  Where  point  not  raised  at 

trial.  -.-..-        646 

See  AsBUMPBXT. 

VOnOE  or  DISHOITOB— what  sufficient  aver- 
mentof.  -----         7i 

See  Plbadimg-    1. 

—--Whether  presentment  and  notice  of  dis- 
honor must  be  stated  in  afddavit  for  an  at- 
tachment against  an  indorser.  -        210 
See  AttaOhmbht.    2. 

PABI8ByXFFIGEB8—  Where  office fiOed  ai  ParUh 
meetingr^Power  of  Seseions  to  make  additional 
appaiwtmenU — Where  certified  liet  of  offieere 
^eted  ielaid  before  SeeeeoM  and  confirmed 
Whether  irregtdaritiee  qf  election  can  be  enquired 
into -I  Rev,  Stat.  c.  62.]  A.  was,  at  a  Parish 
meeting,  appointed  to  the  office  of  Collector 
of  Bates  for  the  Parish  of  W.,  and  a  list  con- 
taining his  name  with  a  number  of  other 
Parish  officers  was  duly  certified  and  attest* 
ed,  and  forwarded  to  the  Clerk  of  the  Peace. 
On  the  list  being  laid  before  the  Sessions,  a 
resolution  was  passed  reciting  thai  whereas 
a  sufficient  number  of  collectors  haa  not  been 
elected  for  W.  (and  several  other  parishes 
named),  resolved  that  additional  collectors 
b»  appointed,  and  E.  was  appointed  an  ad- 
ditional  collector  for  the  Parish  of  W.    On 


application  for  a  certiorari^  contradictory  affi- 
davits were  read,  those  in  support  of  the  ap- 
plication stating  that  A's.  election  was  con- 
firmed, while  those  read  on  shewing  cause 
stated  that  the  Sessions;  instead  of  confirm- 
ing the  election  in  the  usual  way,  appointed 
the  same  persons  to  the  same  offices,  adding 
K.  to  the  list.  It  was  also  shewn  that  neither 
the  chairman  of  the  Parish  meeting,  nor  the 
persons  who  had  elected  A.  had  paid  their 
taxes.  Beld^  per  Allbn,  C.  J.,  and  Wbldon, 
J.,  That  by  the  return  of  the  chairman  A. 
was  collector  defaeto^  and  while  his  election 
stood,  the  Sessions  had  no  power  to  appoint 
another  collector,  the  office  being  full ;  but 
per  FisHBB  and  Wbtm>rb,  J  J.,  That  the  ob- 
ligation of  the  Sessions  to  confirm  thf^  elec- 
tion depended  altogether  upon  the  legality 
of  the  Parish  meeting,  and  that  they  have 
the  power  to  enquire  into  this  when  the  list 
is  laid  before  them.  Ex  parte  Rbxaud. 
175 

2. Election— Meeting  for  nomination  of  caau 

didatee^-Neeeeeity  (fhokUng  at  place  appointed 
by  law.}  The  Sessions  of  the  County  of  St. 
John  had,  pursuant  to  Act  ot  Assembly,  ap- 
pointed a  certain  school-house  in  the  Parish 
of  L.  as  the  place  of  meeting  for  nomination 
of  candidates  for  Parish  officers,  but  the  Poll 
Clerk  had  given  a  notice  for  the  meeting 
to  be  held  at  the  house  of  one  C.  in  the  same 
settlement,  and  not  more  than  seventeen 
rods  distant  from  the  school-house.  The 
Parishioners  met  at  the  place  named  in^  the 
notice  and  organized  the  meeting,  and  then 
ac^ourned  to  meet  at  the  school-house,  where 
the  election  afterwards  took  place.  Beld^ 
That,  the  foundation  of  the  election  being 
the  meeting  for  nomination  of  candidates, 
as  that  was  not  held  at  the  place  appointed 
by  law,  their  election  was  bad,  that  in  point 
of  law  there  was  no  election,  and  that  it  be- 
came the  duty  of  the  Sessions  to  appoint  to 
the    sevenJ    offices.         Ex  parte  Kobinson. 

389 

PAmiT — Injunction —  What  frffidavite  ehou/d 
eontatn.]  A  party  applying  for  an  injunction 
under  section  24  of  "The  Patent  Act  of  1872." 
during  the  pendency  of  the  action,  is  bound 
to  shew  by  his  affidavits,  that  his  patent  is 
valid,  and  that  an  actual  infringement  has 
taken  place,  and  also  all  the  particulars  in 
which  it  consists.  Hamilton  v.  TeoicpsnH. 
237 

PAY  KENT  -  Whether  goods  delivered  are  a 
payment  or  set-o£f.  •        -        .        386 

See  Sit-off. 
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FLEABIKCh— TF^ere  iporciff  equivoeol^C,  L.  P. 
Act^  iSlS^Promiseory  Note — Aotian  on  against 
endor^r  -Kotice  of  dishonor  — What  a  sufficient 
averment  qf]  In  pleading,  if  the  words  are 
equivocal,  and  two  meanings  present  them- 
selves,  that  construction  shall  be  adopted 
which  is  most  unfavorable  to  the  party  plead- 
ing. 

lu  an  action  against  the  endorser  of  a 
Promissory  Note,  the  declaration,  which, 
after  stating  presentment,  contained  the 
averment,  that  the  maker  did  not  pay,  ^  but 
neglected  and  refused  to  do  so,  of  which  de- 
fendant had  notice,"  was  held  bad  on  general 
demurrer.  Bank  of  Nova  Sootia  v,  Esta- 
BROOKB.  71 

2.  y here  several  isMues  and  some  form  an- 
swer in  law,']  Where  defenduit  pleaded  four 
pleas,  two  of  which  were  an  answer  in  law, 
to  plaintiffs  action,  and  he  was  non-suited. 
Held,  on  motion  to  set  aside  the  non-suit, 
that  he  was  not  entitled  to  have  finding  of 
the  jury  on  other  issues  -  they  being  imma- 
terial.   Martin  v.  The  Mutual  Firb  Insuranoi 

COMFANT  OF  CUHTON,  ONTARIO.      -  -  167 

3. yTaater  and  servant — Duttf  of  former — 

y.gl  g,  7101.  A  master  is  bound  to  take  proper 
and  reasonable  care  for  the  safety  of  his 
workmen.  Therefore,  where  declaration  al- 
leged, Ist,  That  plaintiff  was  retained  by 
defendant  to  work  on  construction  of  a  ship 
on  a  scaffolding  in  defendant's  shipyard,  and 
defendant  took  so  little  care  in  furnishing 
materials,  that  he  wholly  failed  to  provide 
adequate  materials,  and  negligently  permit- 
ted said  scaffold  to  be  erected  of  improper 
materials,  so  that  it  gave  way  while  plaintiff 
was  working  on  it  and  he  was  injured ;  and, 
2nd,  That  defendant  took  so  little  care  in  the 
selection  and  employment  of  a  foreman, 
that  by  reason  of  his  negligence  he  employea 
one  F.,  an  unfit  person  to  superintend  erec- 
tion of  said  scaffolding,  so  that  by  reason  of 
deft's  negligence  and  Fs.  unfitness,  and  neglect 
of  defendant's  duty  in  that  behalf,  said  scaf- 
folding fell,  whereby  plaintiff  was  injured. 
Held  sufficient  on  demurrer,  and  that  it  was 
not  necessary  to  charge  expressly  that 
defendant  had  knowledge  of  the  defective 
materials  or  the  incompetency  of  the  fore- 
man.   McDonald  v.  McFbb.       -        -        169 

4. Special  damage — Necessity  of  alleging  in 

declaration — Action  on  the  ease — Injury  from 
leavee  falling  on  roof  qf  house.]  The  object  of 
stating  special  damage  in  a  declaration  is  < 
that  the  defendant  may  be  enabled  to  meet 
the  charge  if  it  is  false ;  and,  therefore,  when 
the  law  does  not  necessarily  imply  that  the    I 


plaintiff  has  sastained  damages  by  the  act 
complained  of,  it  is  essential  to  the  validity 
of  the  declaration  that  the  damage  should 
be  stated  with  particularity  and  accuracy. 
Therefore,  when  in  an  action  on  the  case, 
the  declaration  stated  that  leaves  from  trees 
on  defendant's  premises,  which  had  been 
allowed  to  grow  and  overhang  plaintiff's 
house,  filled  up  and  obstructed  the  spouts 
for  conveying  water  from  the  roof  of  the 
house,  by  means  whereof  plaintiff  had  been 
put  to  expense  in  clearing  the  leaves  from 
the  spouts,  and  the  spouts  had  also  been 
greatly  injured  thereby;  Held,  That  under 
this  statement  of  damage,  evidence  of  the 
rain  water  being  discolored  by  the  leaves 
and  rendered  imfit  for  use  was  improperly 
admitted.    Mullis  «.  Rosb.        -        -        384 

6. Allegation  of  damages—  When  can  be  plead' 

ed  to,]  Allegations  of  special  damage  cannot 
be  traversed  except  where  the  damage  con- 
stitutes the  gist  of  the  action ;  and  a  plea 
must  be  an  answer  to  the  action,  and  not 
to  special  damage  only.  Therefore,  where  a 
replevin  bond  is  assigned  to  a  claimant  in 
consequence  of  his  claim  of  property  being 
found  good,  and  an  action  is  brought  on  the 
bond,  an  allegation  of  special  damage  cannot 
be  pleaded  to,  because  plaintiff  is  entitled  to 
recover  nominal  damages  on  proof  of  finding 
in  his  favour :  Per  Allbn,  C.  J.,  and  Wbldox, 
Fishbb  and  Durr,  J.  J.,  Wbtmobb  J.,  dubitante. 
Whbblbr  V,  Stbwart.         ...        398 

Averment  of  performance  of  conditions 

precedent — ^Allegation  of  waiver.       -  83 

See  Insxtrancb.    2. 

In  Replevin.       -        -        -        -        161 

See  Rbplbvin.    2  and  3. 

Pleas  in  replevin,  when  can  be  construed 

distributively.  -        -        -        -        212 

See  Rbplbvin.    4. 

In  Equity.  -        ...        366 

•    See  BttL  IN  Equity. 

In  an  action  on  an  order  of  an  appellate 

tribunal,  necessity  of  setting  out  judgment 
appealed  from.  ....        432 

See  pRTVT  Council. 

POLICT  OF  nrsUBAKCE— Statements  in  ap- 
plication for.  ...        -  80 
See  Insurahob.     1. 

Averment  of  performance  of  conditions 

in 83 

See  Insuranob  2 . 

.——Conditions  in— Waiver  of.  .   -    167 
See  Imburancb.  3. 
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Whether  Insolveiit  debtor  can  sue  on— 

Assignment  of  estate  not  being  registered. 
476 

See  Insolvikt  Act  op  1869.    4. 

PBACnCE — .4 mm ff nun  —  CofcU      What  *»llov 

,,bl I 'I  U'  tmg—  H  htn  hart  to  pi  arf  and  demur 

H  h"  h  uitue  to  hr  tri  d  fir<t.]  Plainti£f  got 
leave  to  reply  and  demur  to  several  of  de- 
fendants' pleas,  under  the  Common  Law 
Procedure  Act,  1873.  Notice  of  trial  was 
given  and  the  cause  entered  on  the  docket  at 
Niti  Priu8  and  made  a  remanet.  On  the 
argument  of  the  demurrer  defendants  applied 
for  and  obtained  leave  to  amend  the  pleas 
demurred  to  on  payment  of  costs,  ffeld^ 
That  in  taxing  the  costs,  the  clerk  was 
wrong  in  allowing  for  brief^  notice  of  trial, 
subpcina^  Judge's  fee,  and  Nin  Pritu  record, 
these  being  costs  in  the  cause. 

Hereafter,  where  leave  to  both  plead  and 
demur  is  gi  venunless  theJudge  allows  the  issue 
in  iact  to  be  tried  first,  the  issue  in  law  shall 
be  first  disposed  of.  Llotd  v.  Thb  Union 
InBURANOB  COVPAIIT.  .         -         -  78 

^.-.^Entry  of  caus^^On   application  of  defend* 

ant Co^fs-  W  AvArr  Court  will  od^r  ptatntifis 

aVomrytopy,^  Plaintlflf's  attorney,  through 
an  oversight,  omitted  to  enter  the  cause  at 
the  proper  time,  and  both  parties  proceeded, 
believing  it  was  properly  entered,  until  de- 
fendant obtained  judgment  on  a  demurrer, 
when  it  was  discovered  no  entry  docket  had 
been  filed,  and  the  Olerk  refused  to  enter  up 
the  judgment  In  an  interlocutory  proceeding 
on  the  part  of  the  plaintiffs,  it  has  been  stated 
the  cause  was  entered,  by  which  the  defend- 
ant's attorney  was  misled  and  did  not  search 
at  the  Clerk's  office.  The  Court,  (Wbldon 
and  Wetmori,  J.  J.)i  »»  defendant's  applica- 
tion  granted  a  rule  for  plaintiff's  attorney  to 
enter  the  cause. 

An  application  made  in  the  same  sause  to 
compel  the  plaintiff's  attorney,  personally,  to 
pay  the  coats  of  defence,  was  refused;  and, 
this  application  having  been  embraced  in  the 
notice  of  motion,  the  rule  granted  to  enter 
the  cause  was  made  without  costs.  Oultov 
r.  MaMTO. Ml 

3. Munomer^ Initials— When   sufficisnt-- 

County  Courts^PUn  in  abatement,]  Where 
plaintiff  is  described  in  a  writ  by  the  initial 
of  his  Christian  name,  the  defendant's  proper 
remedy  Is  to  apply  to  a  Judge  to  compel  him 
to  amend,  and  ike  writ  will  not  be  set  assde 
for  irregularity  on  this  ground.  SembU,  That 
a  consonant  may  be  the  christian  name  of  a 
party. 
Qimrt,  Whether  a  party  can  plead  in  abate- 


ment  in  the  County   Court.    McMokaolb  v. 
Grant.       ------        231 

4. ^"i.'vy    proc* tf-ifyif  till  tosf  of f'ruer 

acfto7t  f"r  91 'me  catuv  paid — Wk-rr  jAu  nnff  » 
tondurt  n/»'  vx:fio>'» — A/'w/.J  Where  judg- 
ment qttaei  nonsuit  was  signed  against  plain- 
tiff for  not  proceeding  to  trial  pursuant  to 
notice,  and  he  afterwards  brought  a.^8econd 
action  for  the  same  cause,  it  appeaitig,  th^ 
the  plaintiff's  conduct  was  not  vexatious  or 
negligent,  but  that  he  was  prevented  from 
proceeding  to  trial  under  circumstances 
which  would,  if  shewn  to  the  Court,  have 
been  sufficient  to  have  prevented  the  grant- 
ing of  the  motion  for  nonsuit,  the  Court  re- 
fused  an  application  to  stay  proceedings  in 
the  second  action  until  payment  of  the  costs 
of  the  former  suit.  Wbthobe  v,  Baxtbr. 
235 

6. IrrfQularity  in  affid  vit  to  hold  to  bail — 

Delay  W  iv' r.]  A  writ  of  <«;.f  •«  was  issued 
on  20th'  November,  executed  on  22nd  Decem- 
ber, and  filed  on  13th  January  following ;  no 
appearance  was  entered  for  defendant.  On 
the  20th  January  the  bail  gave  notice  of 
special  bail,  previous  to  which  it  was  agreed 
li^tween  defendant  and  plaintiff  that  special 
bail  should  be  put  in  and  the  amount  should 
be  paid  within  a  certain  period  from  the  ar. 
rest,  until  which  time  plaintiff  should  not 
file  declaration  ;  on  February  Pth,  defendant 
told  plaintiff's  attorney  he  war  going  to  see 
plaintiff  and  arrange.  On  February  8th, 
defendant's  counsel  moved  to  set  aside  arrest 
for  defect  in  the  affidavit  to  hold  to  bail,  ield^ 
(WiLDON,  J.,  dis.nevti'nfe)f  That,  under  the 
circumstances  of  the  case,  defenoant  was  too 
late  in  his  application,  and  that  by  the  delay 
and  what  had  taken  place  between  the  parties, 
the  defect  in  the  affidavit  was  waived.      Mo- 

IVTOSH  9.  BURVITT.  -  -  -  254 

6.— ^^1cr  trial^Wkere  plaintiff  should  hate 
ew-d  in  Justices  Court,  and  verdict  is  fer  d  * 
fendaMt,  contrary  to  evidence  whrtker  Court  will 
grant  new  trialj]  Plaintiff  sued  defendant  for 
trespass  to  his  land  by  cutting  a  tree,  the 
value  of  which  was  only  a  few  shillings. 
Defendant  neither  acted  wilftiUynor  claimed 
titie  to  the  land,  and  the  Judge  who  tried 
the  cause  thought  the  action  should  never 
have  been  brought.  The  jury  returned  a 
verdict  for  defendant ;  and  on  motion  for 
new  trial,  the  Court  held  that  though  in 
point  of  law,  defendant  was  guilty  of  tres- 
pass, yet  plaintiff  should  have  sued  in  a 
Justice's  Court,  if  at  all,  and  reftised  a  rule 
for  a  new  trial.    Sdiolair  «.  Smoi.  -       263 
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v.— iVaeli6»-^tic^e'«  order^  When  made 
txparU^SeUina  andeJ]  Where  a  Judge  makes 
tax  ex  parte  order,  an  application  should  be 
made  to  him  to  set  it  aside  before  applying 
to  the  Oonrt    Jabtis  «.  Bubhs.  -        327 

B^'-'-^Skfinnff  pidffment—  Vacation  under  section 
66  of  d  L,  P,  Act— Four  dny  rvJLe^WKrt 
twenty  days  have  expired  einoe  verdist  and  b(*» 
fore  judfintut,^  Section  66  of  the  C.  L.  P. 
Act  of  ld7Sy  proTidilig  a  vacation  (since  re- 
pealM)  applied  as  well  to  actions  begun 
before  as  after  the  passing  of  the  Act,  and 
where  a  Terdict,^^  a  suit  commenced  before 
the  Aci^  was  rendered  after  the  20th  August^ 
it  was  held  that  the  time  for  signing  Judg- 
ment did  not  begin  to  run  until  the  1st  of 
October. 

Where  Judgment  is  signed  in  term,  and 
twenty  days  have  expired  since  yerdict^  Held, 
(per  FmmiR  and  Wbtmou  J.  J.,  Dutf,  J.,  dub* 
itante\  That  it  is  not  necessary  to  enter  a 
four  day  rule.  The  determination  of  this 
point  was  not  necessary  for  the  decision  of 
the  case  before  the  Court.  Joxm  v.  Botstobo 
489 

^,^^^^Appeal  from  *  ounty  Cevrt.'\  Where  de- 
fendant appealed  from  a  decision  of  a  County 
Court  Judge,  and  an  order  was  made,  staying 
proceedings  till  Judgment  was  given  on  the 
appeal;  and  the  Judge  subsequently  res- 
omded  that  order  and  gave  plaintiff  leave  to 
proceed,  which  he  accordingly  did  and  signed 
Judgment,  the  defendant's  attorney  attending, 
without  objection^  the  taxation  of  costs ;  Held 
That  the  defendant  was  bound  by  the  order 
oi  the  Judge  of  the  County  Court,  and  could 
noti  after  such  order  was  made,  proceed  to 
have  the  appeal  heard.  FunroHia  «.  Bibvabd. 
660 

*— .Computation  of  time  for  appearing  in 
Cmmty  Court.  .       .       •       •       333 

See  CovHTT  Coubt.    1. 

•wi-^JEndorsement  of  (7<9Ma«.      •       •       288 
SeeCAPua. 

v.— Jury  law  in  criminal  cases.        •       498 
See  CuMDiAL  Law.    1  and  2. 

p  ...As  to  misnomer, amendment  of  •       627 
See  HiBVOiiBB. 

9-— Appeal  from  County  Courts.       •       810 
See  CoinrTT  Coubts.    3. 

* New  trial— Where  point  not  raised  at 

trial. 846 

SeeAiauMPSiT. 
fBBUUIR-Of  a  Corporation— Bemunera- 
lionol  208 

See  Cobpobatiov. 


PBIVCIPAL  AHB  AOEHT— As  to  creation  of 
this  relationship  without  agreement.        239 
See  MoBTGAOB.    1. 


-Privileged  Communications. 
See* 


670 


PBIYT  iXf^nCUf  Order  qf— Action  on  Neeee- 
nty  of  eeUing  out  Judgment  appealed  from — 
Pteading.']  A  declaration  alleged  that  at  a 
Court  held  at  Windsor  Castle  before  the 
Queen  and  Her  Privy  CoTmcU,  a  report  was 
read  i^om  the  Judicial  Committee.  The  report 
was  then  set  out,  the  substance  of  which 
was  that  the  Queen  had  referred  to  the  Judi- 
cial Committee  the  matter  of  an  appeal  from 
the  Supreme  Court  of  New  Brunswick  be- 
tween plaintiffB,  assessors  of  rates  for  8., 
and  defendants  ;  ^at  a  petition  by  plaintiffs 
was  presented,  setting  forth  the  issuing  of  a 
warrant  of  assessment  to  them  by  the  Ses- 
sions commanding  them  to  assess  the  sum  ot 
$968  upon  the  town  of  8. ;  that  they  had 
assessed  defendants  among  others;  that  a 
eertiorari  yrvM  obtained  by  defendants  to  re- 
move the  said  assessment  into  the  Supreme 
Court,  and  that,  on  the  S3rd  February,  1873, 
the  assessment  was  quashed ;  that  plaintiffs 
applied  for  leave  to  appeal  to  Her  Majesty 
from  the  order  of  the  Court:  that  such  order 
was  granted,  and  the  proceeaings  transmitted 
to  Her  Majesty,  with  a  petition  of  appeal 
praying  for  reversal  of  the  Judgment ;  that  the 
Judicial  Committee,  in  obedience  to  Her 
Majesty's  order,  had  taken  the  matter  into 
consideration,  and  heard  counsel,  and  had 
reported  to  Her  Majesty,  as  their  opinion, 
that  the  Judgment  ought  to  be  reversed  with 
costs,  and  in  case  Her  Mi^^sfy  should  ap- 
prove of  their  report  and  reverse  said  Judg- 
ment that  the  respondents  (defendants) 
should  pay  to  appellants  (plaintiffs)  the  sum 
of  £278  19s.  8d.  stg.  for  the  costs  of  the  ap- 
peal. It  farther  alleged,  that  thereupon  Her 
Mi^^'^T^^'ok  said  report  into  consideration  and 
was  pleased,  by  and  with  the  advice  of  Her 
Privy  Council,  to  approve  thereof,  and  to 
order,  and  it  was  thereby  ordered,  tnat  said 
Judgment  be  reversed  with  costs,  and  that 
said  Judgment  was  in  Aill  force  and  unsatisfied. 
On  Demurrer,  Held,  per  Wbldon,  Fishbb  and 
Wbtmobb,  J.  J.,  Tnat  the  declaration  was 
suflcient,  and  plaintiffs  were  entitled  to 
Judgment ;  but^  per  Allbb.  C.  J.,  and  Durr,  J., 
That  it  was  insufficient  oecause  it  did  not 
allege  the  existence  of  a  Judgment  in  the 
Supreme  Court  which  had  been  appealed 
from  and  reversed. 

Second  Count  alleged  "  That  at  a  Court  held 
before  the  Queen  and  Her  Privy  Council  at 
Westminster,  being  a  Court  of  Great  Britain, 


Digitized  by 


Google 


n 


IKDEX. 


duly  kolden  and  having  Jurisdiction  in  that 
iK'half,  in  a  suit  therein  pending  between 
the  now  plaintiffs  and  the  now  defendants, 
th'.'  ut»w  plaintiffs  recovered  against  the  now 
dt  fondants  by  the  judgment  of  the  said 
Coint,  the  sum  of  X278  19s.  6d."  On  demur- 
r  r,  .  eUy  per  Allen,  C.  J.,  and  Wbldom  and 
L)LTF,  J.  J.J  (  FisBEB  and  Wbtmorb,  J.  J., 
di*<scnting),  That  this  Count  was  bad,  as  there 
was  no  Court  of  original  jurisdiction  before 
tlie  Queen  and  Her  Privy  Council,  such  as 
was  described  in  it ;  and  if  the  judgment 
woro  intended  to  be  that  of  an  appellate 
tribunal,  it  should  have  been  shewn  that  it 
was  given  on  appeal  from  an  inferior  Court. 
Dow  V.  Black.  -        -        -    .    -        432 

PBOBATE  CCVRT— Appeal  from.         .        329 

See  Will 

PROMISSOBT  HQTTK^Cofuider'Uion —  Ouaran- 
tee.]  Plaintiff  sued  upon  the  following  instru- 
ment :  "  12  mos.  from  the  26th  June,  1873, 
I,  (defendant)  will  pay  J.  C.  (plaintiff)  $90 
for  D.  P.,  or  otherwise  settle  the  sum  of  (90 
for  him  on  a  note  that  he  says  he  gave  J. 
C,  for  $100.  ffeldj  1.  That  this  was  not  a 
promissory  note,  and  required  a  consideration 
to  support  it.  2.  That  it  was  a  promise  made 
to  D.  P.,  and  not  to  plaintiff.  Cochbami  v. 
Cam. 224 

2. Stamfi — Omisnon  to  ttamp  through  ignoT" 

anee  qf  the  law — Whether  drfett  ton  be  cured  by 
paying  double  duty.}  held.  That  the  payee  of 
a  note  for  $25,  who  took  the  same  unstamped, 
believing  that  the  Stamp  Act  only  applied  to 
notes  above  that  amount,  could  inake  it  valid 
by  paying  double  duty,  under  section  \'Z  of 
Act  37  Vic.  c.  47,  as  soon  as  he  became  aware 
of  the  fact  that  the  note  .  required  to  be 
stamped.    Citbbah  v.  Momah.   -        -        641 

3. Stampn.'\    Defendant  was'  applied  to  by 

W.  while  travelling  on  the  cars  between  St. 
John  and  Fredericton  to  insure  his  life  in  a 
Company,  of  which  W.  was  acting  as  sub- 
agent.  Defendant  signed  an  application  and 
gave  to  W.  his  note  for  the  prenilum,  drawn 
in  favor  of  the  General  Agent  of  the  Com- 
pany, but,  having  no  stamps  at  the  time,  he 
authorized  W.  to  afi^  them,  which  the  latter 
stated  in  evidence,  in  an  action  brought  on 
the  note,  he  did  inunediately  after,  either  in 
St.  John  or  Fredericton.  On  an  appeal  from 
the  decision  of  the  County  Court,  where  the 
plaintiff  recovered  in  an  action  brought  on 
the  note,  the  Judge's  return  did  not  disclose 
whether  or  not  there  was  any  evidence  to 
shew  that  the  Htamp  was  put  on  on  the  same 
day  the  note  was  given.  Held^  per  Allen,  C. 
J.,  and  Fisher  and  Duff,  J.  J.,  That  they  must 


assume  that  the  stamp  purported  to  have 
been  cancelled  on  the  same  day  the  note  bore 
date,  and  that  there  was,  therefore,  prima 
facte  evidence  that  it  was  stamped  on  that 
day,  which  would  be  sufficient;  but  per 
Weldom  and  Wbtmobb,  J.  J.,  That,  as  the  note 
was  issued  when  it  was  given  to  W.,  the 
latter  could  not  render  it  valid  by  affixing 
the  stamp,  or  at  all  events,  the  plaintiff  was 
bound  to  shew  clearly  that  it  had  been  affixed 
on  the  same  day.  Wbigbt  v.  Mubbat. 
-        656 

4. Stamp* — Payment  qf  double  duty — 37 

Vie.fC.  47,  6ec.  12.]  On  the  trial  of  an  action 
by  indorsee  against  maker  of  a  promissory 
note,  it  appeared  on  cross-examination  of 
defendant,  that  when  the  note  was  made  the 
parties  had  no  stamps,  and  the  maker  gave 
the  payee  money  to  purchase  the  necessary 
stamps  and  authoriaed  him  to  affix  them  to 
the  note.  He  did  not  do  so  until  some 
months  ^terwards,  when  a  son  of  the  payee 
affixed  stamps  of  the  amount  that  should 
have  been  affixed  when  the  note  was  given. 
Subsequently  the  note  was  transferred  to 
plaintiff  for  value.  At  this  time  it  appeared 
to  have  been  properly  stamped,  but  no  evid- 
ence was  ^ven  to  shew  whether  or  not 
plaintiff,  who  was  not  present  at  the  trial, 
had  any  knowledge  of  the  notes  not  having 
been  stamped  when  made.  The  presiding 
Judge  allowed  the  attorney  of  the  plaintiff 
to  affix  double  duty  stamps  and  recetred  the 
note  in  evidence.  On  motion  for  a  new  trial, 
ffeldf  per  Wbldoh,  Fishsb  and  WnvoBs,  J.  J., 
That  as  the  Judge  was  satisfied  from  all  the 
evidence  that  neither  plaintiff  or  his  attorney 
had  any  knowledge  of  the  want  of  stamps 
until  the  tact  was  disclosed  On  ih%  trial,  he 
was  right,  under  sec.  12  of  the  Act  37  Tic.  c. 
47,  in  allowing  the  double  duty  to  be  paid, 
and  that  the  attorney  had  implied  authority 
to  affix  the  stamps ;  but  per  Allbh.  G.  J.,  and 
DufF,  J.,  That  it  having  been  snewn  that 
the  notes  were  not  stamped  when  made,  the 
onus  was  cast  on  the  plidntiff  of  proving 
clearly  by  his  own  evidence  that  he  first 
knew  of  the  defect  on  the  trial ;  and  also 
that  an  attorney  cannot,  without  special  in- 
structions from  his  client,  restore  validity  to 
a  note  by  affi^ng  double  duty  stamps. 
Lbonabd  v.  Fobhay.  -        -        -        662 

Action  against  indorser,  what  sufficient 
laverment  of  notice  of  dishonor.        -  71 


See  Plbadiho.    1. 

-When  an  instrument  is  doubtful. 
See  Bill  of  EzcBANai. 
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FVBUC  AOERT — Road  Bf otter — Personal  liO' 
bility — Where  credit  given  to  fund  and  not\to 
pereon.l  L.  was  a  road  master  and  employed 
C.  to  do  certain  work  on  a  public  road,  the 
agreement  between  them  being  that  the  work 
was  to  be  paid  for  when  L.  collected  the  road 
moneys.L.went  outof  o&ce  before  he  collected 
the  moneys,  and  in  an  action  brought  by  C. 
against  L.,  the  Court  held  that  the  credit  was 
given  to  the  fund  and  not  to  the  personal 
liability  of  the  road  master.  Thi  Qdbbn  v. 
Taplit. 47 

PUBLIC  OITFICEBB— Proof  of  their  acting  as 
such.  .-----        465 

Sec  EVIDBMCB.      6. 

Whether  a  check  in  hands  of  liable  to 

attachment. 481 

See  Garnishes  Act.    4. 

FUBLIO  POLICT — Contract   in    restraint  of 
trade  void  as  against.        -        -        -        163 
See  Contract.    3. 

BXAL  ESTATE  -  Whether  bound  by  memorial 
of  judgment  against  a  debtor  who  afterwards 
assigns  under  Insolyent  Act.    -        -  66 

See  Insolyint  Act  or  1869.     1. 

£SAL  AHD  FEBSONAL   ESTATE— Devise  of 
463 

See  DiviSB. 

BEQIBTBY — Sufficiency  of  proof  of  execution 
before.        ---••-         74 

See  Dud.     1. 

BEPLEVDI — Sheriff 9  Jury  under  writ  deprop, 

rb. — Proper  number-^AppecU.]  In  replevin 
the  County  Court,  seven  is  the  proper 
number  of  jurymen  under  a  writ  de  proprietate 
probanda, 

A  County  Court  Judge  improperly 
set  aside' an  inquisition  on  the  ground  of  the 
jury  being  seven  instead  of  Ave,  without 
determining  other  grounds  of  objection, 
which  were  raised  on  appeal:  this  judgment 
was  reversed  without  the  Court  considering 
the  other  grounds.    GHikort  «.  MoQuadi,     1 

2. Clatm  of  property — Whether  second  writ 

can  be  ittued  qfter  finding  qf  Sheriffs  Jury  in 
favor  qf  claimant — Where  property  in  custody  of 
iov.]  Where,  in  a  declaration  in  replevin, 
plaintiff  alleged  that  defendant  took  and  un- 
justly detained  plaintiff's  property,  it  is  no 
answer  for  defendant  to  plead  that  the  goods 
were  in  possession  of  C,  and  tiiat  defendant 
took  them  under  an  execution  against  him  ■, 
or  under  an  attachment  issued  under  the 
Insolvent  Act— such  a  plea  neither  traversing 


nor  confessing  and  avoiding  the  plaintiff'- 
allegation. 

Where  defendant  in  replevin  wishin  to 
raise  the  question  that  the  property  n-pl  vi  d 
was  in  custody  of  the  law  and  therefore  not 
repleviable,  he  should  apply  to  set  asidi'  thu 
writ,  instead  of  pleading  it  as  a  defence. 

Semble,  that  the  finding  of  a  jury,  under  .1 
writ  de prop.  prob.  in  favor  of  the  claimant, 
is  not  conclusive,  and  plaintiff  may  issii 
second  writ.    Haninoton  v.  Girodard.       I  .'S I 

3. Pleading  in — Costs  of  different  Counts  in 

declaration.']  It  is  doubtful  if  plaintiff  chii 
reply  to  defendant's  pleas,  and  afterwards 
demur  to  both  the  pleas  and  rejoind.-rs 
Where  plaintiff  inserted  six  counts  in  a  d  «  - 
laration  in  replevin  for  the  same  property,  no 
costs  were  allowed  except  for  one  count. 
Haninoton  o.  GraouARD.    -        -        -        iSl 

4. Where  finding  of  jury  is  for  defendant  Jor 

portion  of  property  replevied — How  verdict  is  t  • 
be  entered  under  C.  L,  P.  Act,  sec  ll^PUas— 
When  capable  of  being  construed  distributive! y  ] 
In  replevin,  plaintiff  declared  for  the  alleged 
unlawful  taking  by  defendant  of  600  logs  ; 
but  the  jury  only  found  the  plaintiff  entitled 
to  460.  Beld^  that  the  plaintiff's  cause  of 
action  as  to  150  logs  being  answered,  defend- 
ant was  entitled  to  a  verdict  for  that  portion, 
under  section  72  of  "The  Common  Law 
Procedure  Act,  1873."  Haninoton  v.  Cormier. 
212 

6. Where  finding  qf  Sheriffs  jury  in  favor  qf 

claimant,  whether  plaintiff  can  discontinue  and 
bring  another  action— Whether  finding  conclusive 
as  to  prop  rfy.]  In  an  action  of  replevin  the 
defendant  put  in  a  claim  of  property,  and 
plaintiff  issued  the  writ  de  prop,  prob.j  on 
which  the  Sheriff 's  jury  found  the  property 
in  the  claimant.  Plaintiff  thereupon  discon- 
tinued, and  brought  trover  against  the  de- 
fendant in  the  replevin  suit  and  another 
person.  It  was  objected  that  plaintiff  could 
not  recover,  as  he  was  bound  to  proceed  in 
the  action  of  replevin ;  but,  ffeldy  1.  That 
the  finding  of  the  Sheriff's  jury  in  favor  of 
defendant  did  not  divest  plaintiff  of  his 
property  in  the  logs,  but  simply  determined 
the  right  to  the  possession,  and  was  not  con- 
clusive as  to  the  property.  2.  (per  Allin,  C. 
J.,  and  WiLDON  and  Fisma,  J.  J.,  Wbtmorn,  J. 
diMsentlnte),  That  though  by  the  1  Rev.  Stat., 
c.  126,  he  might  have  proceeded  with  the 
replevin  suit,  and  declared  in  such  form  as 
he  choose,  tke  Act  did  not  take  away  his 
common  law  right  to  bring  trover  for  the 
conversion  of  his  property  after  the  inquisi- 
tion.     G1B8OBV.  MoKban.         -        -        299 
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6.  •  Evidence  in  Suhst  nUul  Damoffei."]  In 
replevin,  it  is  not  necessary  to  pnt  the  writ 
in  evidence  for  the  purpose  of  identifying  the 
property  seised  wiUi  that  described  in  the 
declaration. 

Where  defendant  cnt  lumber  on  plaintiff's 
land  without  his  permission,  and  replevin 
was  brought,  under  which  plaintiff  got  pos- 
session of  the  timber  cut ;  Beid,  That  he  was 
also  entitled  to  recover  substantial  damages, 
beyond  the  actual  loss  sustained,  if  the  jury 
chose  to  allow  them.      David80m  v.  Kivo. 

396 

7. Claim  f^  I^operty^Wkgre  9e9eral  claim' 

ante — Sherif*$  retwn — Settii^  aaide  eJom.]  In 
a  replevin  suit,  where  the  Sheriff  returned 
the  writ,  with  an  endorsement  that  three 
persons  (naming  them)  claimed  property  in 
the  goods  replevied,  an  application  was  made 
to  the  Court,  based  on  affidavits,  shewing  that 
separate  claims  had  been  pnt  in  by  the  partiet 
named,  and  the  Court  was  asked  to  set  aside 
all  except  the  lirst  claim  filed,  but  as  the 
Sheriff's  return  shewed  only  one  (a  Joint) 
claim,  and  he  had  not  asked  to  amend  his 
return,  the  application  was  refiised— no 
opinion  being  expressed  upon  the  point  as  to 
whether  several  claims  of  property  can  be 
received  by  the  Sheriff,  or  whether,  as  soon 
as  one  claim  is  filed  with  him,  he  is  bound 
to  return  the  writ. 

Semble,  That  a  claim  of  property  signed  by 
the  attorney  of  the  claimant  is  sufficient. 
Ellis  v.  Moboohbt.  ...       542 

Claim  of  property,  whether  applicable  in 

cases  of  distress  for  rent.  -        -        140 

See  Landlobd  ahd  Tbhaht. 
BKPLEVnr  BOND  -Where  eeveral  platntife^ 
Whether  all  mutt  join  in  Bond-^When  goode  are 
replevied/rom  poeteseian  <if  a  pereon  not  nam^d 
in  writ  -Who  to  he  interted  aedrfendant  initond 
-—  Whether  property  in  goode  can  he  put  in  iesue 
in  an  action  on  replevin  bond  Inquisition  under 
writ  de prop. prob]  Where  there  are  several 
plaint!  fib  in  replevin,  it  is  not  necessary  that 
more  than  one  should  join  in  the  bond  to  the 
Sheriff. 

In  replevin  it  is  the  duty  of  the  Sheriff  to 
serve  the  person  out  of  whose  possession  the 
goods  are  replevied  with  the  writ,  who  be- 
comes the  defendant  in  the  suit;  and  the 
condition  of  the  replevin  bond  should  be  to 
prosecute  the  suit  against  such  person.  There- 
fore a  replevin  bond,  conditioned  to  prosecute 
the  suit  against  C.  D.,  (the  defendant  named 
in  the  writ  of  replevin)  "  or  some  other  per- 
son," cannot  be  assigned  under  the  Replevin  ; 
Act;  per  Allen,  C.  J., and  Wetmorb  and  DuFP,  1 
J.  J.,  Weldon  and  Fisher,  J.  J.,  dissenting.         1 


QuserCf  Whether  in  replevin,  when  a  third 
party  claims  the  property,  and  his  claim  la 
found  good,  and  he  takes  an  assignment  of 
the  bond  and  recovers  upon  it,  that  satisfies 
the  bond,  or  whether  it  can  afterwards  be 
assigned  to  defendant  in  the  suit  in  case  he 
recovers  Judgment,  or  if  plaintiff  finis  to 
prosecute  the  action  T 

In  an  action  on  a  replevin  bond,  the  pro> 
perty  in  the  goods  replevied  cannot  be  put  in 
issue ;  neither  can  the  validity  of  the  inqui- 
sition of  the  Sheriff's  jury  under  a  writ  de 
yrop.  prob.^  which  becomes  a  quad  leoord,  be 
tried  in  such  action.  Whbblbb  e.  Stbwabt. 
398 

Allegation  of  special  damage  in  action 

on,  when  traversable.        ...        399 

SeePLBAoora.    6. 

BUXSUABT  MtiSX— Power  qf  §aie  of  hg 
executor  for  payment  tf  debts  and  legadoe  under 
wordeqtfriU.J  A  testator,  with  regard  to  the 
disposition  of  his  residuary  estate,  used  the 
following  words :  *<  As  to  dU  the  rest^  residue 
and  remainder  of  my  real  and  personal  estate 
and  effects  whatsoever,  which  shall  renudn 
after  payment  of  my  Just  debts,  ftmeral  and 
testamentary  expenses,  and  the  several  lega- 
cies or  sums  in  gross,  hereinbefore  mentioned 
and  directed  to  be  paid,  I  give,  devise  and 
bequeath  the  same,"  etc.  Held,  That  these 
words  were  sufficient  to  charge  the  residuary 
real  estate  with  the  pajrment  of  the  debta 
and  legacies,  and  that  the  executor  had 
power  to  sell.    MoLbod  v,  Fmrs.     -        453 

BSVIBW — From  Juttiafe  Court — Affidavita 
produced^  Whether  any  should  be  allowed  to  be 
read  except  the  one  mentioned  in  1  Rev.  Stat,,  c. 
137,  tee  ^—Discretion  t^  Ju  *ge  as  to  costs — 
Right  qf  Supreme  Court  to  int^ere  wtth,"]  On 
review,  before  a  County  Court  Judge,  of  a 
judgment  obtained  in  a  Justice's  Court,  several 
affidavits  were  produced,  in  addition  to  that 
of  the  party  applying  for  review,  provided 
for  in  section  44  of  the  1  Bev.  Stat.,  c.  137, 
which  were  necessary  to  bring  before  the 
Judge  the  grounds  relied  on  for  a  review. 
Heldj  on  application  for  ac^r^tarart  to  remove 
the  proceedings  on  review,  (per  Alleh,  C.  J., 
and  Weldon  and  Fishbb,  J.  J.,)  That  the 
Judge  was  right  in  permitting  the  affidavits 
to  be  used,  and  in  allowing  for  them  in  the 
costs  of  review.  But,  per  Wbtitorb,  J.,  That 
the  affidavits  were  improperly  used,  and  that 
the  Judge  had  no  power  to  look  at  any  papers 
except  the  Justice's  return  and  the  affidavit 
provided  for  in  section  44. 

Qu«re^    WhetluT  the  Supreme  Court  has 
any  control  over  costs  taxed  by  the  Judge  of 
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a  County  Court  in  a  review  case. 
WiLLna.  -        -       -       - 


£r  parte 
218 


47 


BOAB  1CA0IIB— Personal  liability  of 
See  PuBUO  Aenr. 

8AIJI  (XF  60006— Passing  of  property  —  In- 
tention.     -       -        .       -        .        212,299 
See  CovnuoT.    4  and  6. 

thi:ViJSA-^Wh€tker  actum  <U  law  eon  he  hT<mgkt 
fwty  or  whether  exehuheJuriidieHan  m  tit  Admire 
al^.J  Though  questions  relating  to  salvage 
can  usually  be  better  abjudicated  upon  in  the 
Admiralty,  than  in  any  other  Court,  and, 
where  apportionment  of  the  amount  among 
several  claimants  is  asked  for,  it  is  probably 
a  matter  exclusively  within  the  Jurisdiction 
of  the  Admirally  Court,  yet,  where  the  claim 
is  simply  for  salvage  services,  and  no  ques- 
tion of  apportionment  arises,  an  action  at 
law  can  be  maintained :  per  Allbi,  C.  J.,  and 
WmoBB,  J.,— Wujwv,  J.,  ckeofUiefiU,  Copp 
v.Umad,  527 

BHBHOn  — Power  to  make  additional  ap- 
pointments of  Parish  Officers.  -       -       176 
See  Pabibh  Ovnons.    1. 

Wr-OR— IToodlf  ddhered^Whdher  to  be  con- 
Hdetedpayment  cr  eet^J]  Prima  facie  goods 
delivered  are  not  a  payment;  and  without 
an  agreement  of  some  kind  that  they  are 
intended  to  be  in  payment  of  a  debt,  one 
party,  by  his  own  act,  such  as  rendering  an 
account  with  the  goods  credited,  cannot  make 
them  so.    Littli  v,  Cajm,  -       -       •        386 

BEXF—Praqf  <^  Ovmerehip^Wh  t  e^fidetU,} 
In  an  action  for  freight  by  a  ship-owner, 
proof  that  plaintiff  had  for  several  years  the 
management  of  the  vessel,  and  run  her, 
taking  charge  of  her  when  she  arrived  in 
port  and  paying  the  captain  and  crew,  is 
sufficient  evidence  for  a  jury  of  plaintiff's 
ownership.    Fibousom  v.  DokvUiU.  -        288 

-        -        .        -        670 


See  LiBBL. 

SLAHDXB  OF  UHX — Action  on  the  ca<e  for — 
Necessity  qf  alleging  special  damage — Injunction 
order — Malicious  service  of—  Whether  a  ground 
of  action.]  The  service  of  a  copy  of  an  order 
of  injunction,  even  though  alleged  to  have 
been  made  maliciously,  whereby  plaintiffs 
were  prevented  from  selling  certain  property 
to  the  party  served,  affords  no  ground  for  an 
action,  unless  there  has  been  some  misrepre- 
sentation of  law  or  fact. 

To  maintain  an  action  for  slander  of  title, 
the  words  must  be  followed  as  a  natural  ana 


legal  consequence  by  a  pecuniary  damage  to 
the  plaintiff,  which  must  be  specially  alleged 
and  proved ;  and  mere  words  ot  caution  are 
not  enough.  There  must  also  be  an  express 
allegation  of  some  particular  damage  result- 
ing to  plaintiff  flrom  such  slander.    Oobdoh  v. 

MoGmBOM. *® 

8XA1IPS— On  Promissory  Notes.  641, 666, 662 
See  PBomMOEr  Nora.   2,  8  and  4. 

WraOTE^ConstrucUon  of^Whcre  Acts  relate 
tosamesukfed  matter-^  Whether  those  repeated 
can  be  lookedto  in  construing  simOar  words  in 
subsequent  Act  ^  Pavement  ^Where  meaning 
given  toUby  Legislature  dffcrenifrom  teetmieal 
sense.}  Acts  renting  to  the  same  subject 
matter,  though  repealed,  may  be  referred  to 
fbr  tiie  purpose  of  giving  a  oonstruotion  to 
similar  words  used  in  the  subsequent  Act. 
Where  the  Legislature  by  several  Statutes 
passed  at  different  times  authorised  a  City 
Council  to  make  or  repair  "pavements  of 
stone,  deal  or  plank,"  and  to  assess  the  own- 
ers of  property  benefitted  thereby  Ibr  the 
expenses  thereof;  and,  subsequently,  by  an 
Act,  repealing  the  previous  enactment,  gave 
power  to  make  or  repair  any  "  flagging  of 
pavement,"  (omitting  words  of  description), 
and  to  make  assessments,  etc.,  it  was  held  by 
the  Court  that  the  word  « pavement,"  was 
not  to  be  understood  in  the  technical  sense, 
but  the  sense  which  had  been  applied  to  it 
by  the  L^^lature  in  the  previous  Acts,  and 
that  it  included  either  stone,  deal  or  plank. 
Ex  parte  livwa,        .       •       •        -        126 

2. Whether  eon  be  construed  so  as   to  act 

retrospectively.'^  It  is  a  general  rule  that  a 
statute  shall  not  be  so  construed  as  to  act 
retrospectively,  unless  it  is  expressly  made 
applicable  to  past  transactions,  or  the  words 
can  have  no  meaning  unless  such  a  construc- 
tion is  adopted.    Smith  e.  Bubxb.      -        130 

Construction  of— Computing  time.    233 

See  CouMTT  Coubt.    1. 

In  an  affidavit  under,    whether  neces- 
sary to  use  exact  words  of.         -        -        313 

See  Attaohmbbt.    6. 
— file  post/aeto-^onBtmcUon  of.   -        320 

See  JoniT  Stock  Compabt.     2. 

8TAT0TOBY  TITI£ — Certificnie  of  paymtnt — 
Evidence,']  The  1  Rev.  Stat.,  c.  90,  sec.  1, 
declares  that  when  the  Governor  shall  have 
paid  £2000  to  the  Mayor,  etc.,  of  St.  John 
and  the  Trustees  of  said  Corporation,  and  a 
certificate  of  such  payment  shall  have  been 
executed  imder  the  seal  of  the  Corporation, 
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and  the  hand  of  the  Chairman  of  such 
Trustees  acknowledged  or  proved,  and  regis- 
tered as  in  the  case  of  deeds,  a  certain  tract 
of  land  (described)  shall  be  vested  in  the 
Queen  for  the  purposes  of  that  chapter.  This 
section  is  substantially  a  copy  of  the  preamble 
and  first  section  of  the  12  Vic,  c.  28,  which 
declares  that  on  registry  of  the  prescribed 
certificate  the  land  described  in  the  Act  shall 
be  Tested  in  the  Queen  without  any  further 
act,  or  any  deed  of  conveyance  whatsoever. 

In  an  action  for  intrusion  upon  a  part  of 
the  property  described  in  the  Act,  the  Attor- 
ney General  relied  on  a  registered  certificate 
of  payment  under  the  seal  of  the  Corporation 
and  signed  by  the  Chairman  of  the  Trustees, 
as  evidence  of  the  title  having  vested  in  the 
Crown.  The  plaintiff  had  a  verdict,  and, 
Held,  on  motion  for  a  new  trial.  That  it  was 
unnecessary  to  prove  the  payment  of  the 
£2000  otherwise  than  by  the  certificate, 
which  must,  at  all  events,  be  taken  as  prima 
facie  evidence  of  the  payment.  Thi  Quebn  t». 
Sullivan. 465. 

ITATINO  PB(N3EEDIHG6  -Till  costs  of  former 
action  for  same  cause  be  paid — ^Refusal  when 
plaintiff's  course  not  vexatious.        •        236 
See  Practiob.    4. 

STOCK — LiahViti/  of  shares  to  he  tak?.n  in  execu" 
tion.1  Shares  may  be  seized  and  sold  under 
execution,  though  no  stock  certificates  may 
have  been    issued.    E.    &    N.    A.   Railway 

COMFAHY  V.  MoLlOD.  ...  3 

Liability  to  assessments  by  persons  sub- 
scribing for.  -        .        -        .  2 
See  Joint  Stock  Company.    1. 

Liability  of   shareholders  for  calls  on 

subscribed. 320 

See  Joint  Stock  Company.    2. 

gXTBPCElf A  ~  Disobeying  —  Attachment    for 
468 

See  WiTNBSB. 

BUBBCBIBISO  WITNESS—  Proof  of  execution 

of  deed  by. 74 

See  DnD.    1. 

SUKKABT  COHVICTIOir—  Assault-^  Jurisdu' 
tion  of  Justice  of  th  ■  Peace  —ycceasity  for  Prayer 
to  proceed  $ummarily'^f*resumption.2  A  Justice 
of  the  Peace  has  no  Jurisdiction  to  try  an 
assault  summarily  unless  it  is  given  by 
Statute,  and  he  must  strictly  pursue  the 
authority  given ;  and  in  order  to  give  him 
jurisdiction  under  the  Statute  of  Canada  32 
and  33  Yic.^  c.  20,  sec.  43,  it  is  necessary  that 
the  complainant  should  request  him  to  pro- 
ceed summarily ;  and  this  request  shoula  be 


made  at  the  time  of  the  complaint.  Where  the 
proceedings  did  not  shew  whether  such  re- 
quest was  made  or  not,  but  it  was  proved 
that  the  complainant  was  present  at  the  re- 
turn of  the  summons  and  gave  evidence 
against  defendant,  if  any  intendment  could 
be  made,  it  might  be  presumed  complainant 
had  made  such  request. 

Qtuere,  Whether  a  conviction  by  a  Justice 

for  an  unlawful  assault  should  show  a  request 

to  proceed  summarily.  Thx  Quxin  o.  O'Lbaby. 

264 

SUBBTT — Of  officer  of  an  incorporated  Com- 
pany, whether  liable  if  officer  violates  by- 
laws even  by  consent  of  Board  of  Directors. 

603 

See  Inoobpobatbd  Company. 

TESTAVSHTABT  OAPAGITT  —  Eccentricities 

in  testatrix. 329 

See  Will. 

TDCBERr-Sale  of  to  be  hauled — ^Passing  ot 
property.  -        .        -        -         212,  299 

See  Contract.    4  and  6. 

TBABE — Contracts  in  restraint  o^  when  void. 
163 

See  Contract.    3. 

TBOYEBr—When  Joint  action  will  lie.']  H. 
wiongfuUy  sold  logs,  the  property  of  G.,  to 
B,  who  sawed  them  up  into  deals.  Held, 
That  a  joint  action  of  trover  would  lie  against 
both  H.  and  B.    Gibson  v.  McKban.  -        299 

TRESPASS— Costs  in— Power  of  Judge  to  give 
certificate  for,  when  vordict  under  $100  in 
Supreme  Court.         -        -        -        -        136 
See  Costs.    2. 

When  brought  in   Supreme  Court,   in- 
stead of  in  Justice's  Court.         -        .        263 
See  Praotiob.    6. 

TRUST— Besulting— Absolute  deed  intended 
to  operate  as  mortgage.     ...        239 
See  MoRTttAOB.    1. 

WA0BS— Privilege  for  under  Insolvent  Act. 
- 134 

See  Insolvbnt  Aot  of  1869. 

WARRAHTIES— Statements  in  application  for 
insurance  when  made  warranties  cannot  be 
varied  by  verbal  agreement.        .       .        go 
See  Insuranob.     1. 

WAERAVT  OF  OOXXXTMSIIT — Arrest  under, 
issued  by  Justice  of  the  Pe*i'-i -^Assault  on  officer,] 
If  a  warrant  of  commitment^  issued  by  a 
Justice  of  the  Peace,  is  good  on  its  face,  and 
the  Magistrate  had  jurisdiction  in  the  case,  it  is 
a  Justification  to  a  constable  to  whom  it  is 
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given  to  be  executed,  and  a  person  resitting 
him  is  guilty  of  an  assault ;  and  where  the 
warrant  was  based  on  a  conviction  for  an  un- 
lawful assault,  it  is  not  necessary,  in  order  to 
make  the  warrant  legal  and  a  justification  to 
the  constable,  that  it  should  be  stated  in  the 
conviction  and  warrant  that  the  complainant 
had  requested  the  magistrate  to  proceed  sum- 
marily.    Thi  Qdbkn  v.  O'Leabt.         -        264 

WAY^  Acfwfi  for  obitntcting  right  of— Right 
of ''carriage  way  not  included  in  right  of  foot  way 
— Misdir(ctinv — New  trialJ]  Declaration  al- 
leged right  of  way  in  plaintiff  for  horses, 
cattle  aad  carriages,  and  obstruction  to  same, 
andfon  the  trial  this  was  the  only  claim  set 
up.  The  Judge,  however,  in  charging  the  jury, 
told  them  that  if  they  should  find  a  right  of 
way  for  carriages,  cattle  or  foot  passengers, 
plaintiff  should  have  verdict  j  Held^  an  erro- 
neous direction,  and  new  trial  ordered.    Mc- 

ROBBBTB  V.  MoBuDB.  ...  43 

WILL—  Jtsiameniary  capacitf — Eeceniricities  - 
WiUituBiained^-Costs.'}  The  temperament  of 
a  testator  may  be  nervous  and  flighty,  his 
conduct  may  be  frivolous  and  capricious,  and 
he  may  also  be  excitable  and  impulsive,  but 
all  these  defects  will  not  destroy  his  testa- 
mentary capacity;  and  the  true  test  of  un- 
soundness of  mind,  which  in  almost  every 
case  will  be  found  sufficient,  is.  Was  the 


testator  laboring  under  delusion  at  the  time 
the  will  was  made  ? 

Where  a  Judge  of  Probates  refused  probate 
of  a  will,  on  the  ground  that  the  testamentary 
capacity  of  the  deceased^  though  her  normal 
state  of  mind  was  sufficiently  sound  to  give 
testamentary  capacity  when  acting  at  its 
best,  was  at  times  temporarily  destroyed  on 
account  of  the  latent,  morbid  state  of  the 
faculties  of  the  deceased,  leading  at  times 
only  to  eccentricities,  and  at  other  times  to 
insane  action,  and  that  the  will  in  question 
was  executed  under  the  influence  of  these 
morbid  manifestations,  or  some  of  them ; 
and  on  appeal  this  decision  was  reversed, 
and  the  will  ordered  to  be  admitted  to  pro^ 
bate,  the  costs  of  the  contestant  of  the  will 
in  the  Court  below  and  on  appeal  were 
allowed  out  of  the  estate.  Be  The  Will  of 
Hazbn.  329 


•At*achm9nt — Disobeying  mbpcma — 
Wherf  cauBe  eettled.}  The  Uust  of  the  parties 
to  a  cause  having  agreed  to  settle,  or  having 
the  suit  substantially  settled  before  a  witness 
is  called  on  his  subpoena,  will  not  save  him 
from  liability  to  attachment  for  wilful  dis- 
obedience to  the  process.  Doe  dem.  Comwbll 
V.  Smith.    ......        468 


-Examination  of  under  commission. 
See  CoMMusiOH  to  tad  Evidiiiob. 


141 


END  OF  VOLUME  III. 
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